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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 
AND RULE 26.1 DISCLOSURE 

 Pursuant to D.C. Circuit Rules 12(c), 26.1, and 28(a)(1), counsel for 

Appellants MGM Grand Detroit, L.L.C., Detroit Entertainment, L.L.C. (d/b/a 

MotorCity Casino), and Greektown Casino, L.L.C. certifies as follows: 

1. Parties and Amici 

 The parties to this consolidated appeal are Appellee Sault Ste. Marie Tribe of 

Chippewa Indians (plaintiff below); Appellants David Longly Bernhardt, in his 

official capacity as Secretary of the Interior, and the United States Department of the 

Interior (defendants below); and Appellants Saginaw Chippewa Indian Tribe of 

Michigan, Nottawaseppi Huron Band of the Potawatomi, MGM Grand Detroit, 

L.L.C., Detroit Entertainment, L.L.C. (d/b/a MotorCity Casino), and Greektown 

Casino, L.L.C. (intervenor-defendants below). There are no amici. 

2. Rulings Under Review 

 Appellants seek review of the March 5, 2020 Order and Memorandum 

Opinion of the United States District Court for the District of Columbia (McFadden, 

J.), which is reported and available at Sault Ste. Marie Tribe of Chippewa Indians v. 

Bernhardt, 442 F. Supp. 3d 53 (D.D.C. 2020). 

3. Related Cases 

 This case has not previously been before this Court or any other court. The 

parties’ appeals in this case have been consolidated, and there are no related cases 
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under D.C. Cir. R. 28(a)(1)(C). 

4. Rule 26.1 Disclosure 

 I, the undersigned, counsel of record for MGM Grand Detroit, L.L.C., Detroit 

Entertainment, L.L.C. (d/b/a MotorCity Casino), and Greektown Casino, L.L.C., 

certify that, to the best of my knowledge and belief, the following are parent 

companies, subsidiaries, affiliates, or companies which own at least 10% of the stock 

of MGM Grand Detroit, MotorCity Casino, and Greektown Casino which have any 

outstanding securities in the hands of the public:  

 MGM Grand Detroit: MGM Resorts International (parent).  

 MotorCity Casino: None.  

 Greektown Casino: Wholly owned by Greektown Holdings, L.L.C., which 

is wholly owned by Penn Tenant III, LLC, which is wholly owned by Penn 

National Gaming, Inc.  In addition, FMR, LLC owns at least 10% of the stock 

of Penn National Gaming, Inc. 

  

 /s/ Ian Heath Gershengorn  
 Ian Heath Gershengorn 
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INTRODUCTION 

When the Department of the Interior takes land into “trust” for an Indian tribe, 

it destroys state jurisdiction and transfers jurisdiction to the tribe and the federal 

government.  Here, the Sault St. Marie Tribe of Chippewa Indians (“Sault”) claims 

a power no other tribe has: to acquire and force Interior to take into trust any amount 

of land the tribe wants, anywhere in the country, and to prohibit Interior even from 

reviewing whether the tribe’s acquisitions are legal.  Interior properly rejected that 

claim, and the district court erred by embracing it. 

The Michigan Indian Land Claims Settlement Act (“MILCSA”) does not 

confer the exceptional power the Sault claims.  True, MILCSA provides a substantial 

benefit: It creates a “Self-Sufficiency Fund” (“Fund”), allows the Sault to place 

unlimited money into it, and provides that “[a]ny lands acquired using amounts from 

interest or other income of the [Fund] shall be held in trust by the Secretary for the 

benefit of the tribe.”  MILCSA, Pub. L. No. 105–143, § 108(f), 111 Stat. 2652 

(1997).  Congress, however, carefully limited how the Sault could spend Fund 

interest.  As relevant here, the Sault can use Fund interest only “for consolidation or 

enhancement of tribal lands.”  Id. § 108(c)(5).  But the Sault does not claim that the 

acquisition here “consolidat[ed]” tribal lands.  And the “enhancement” provision—

as Interior correctly held—allows the Sault to spend Fund interest only to enhance 

its existing lands in Michigan’s Upper Peninsula, not to acquire unrelated parcels 
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hundreds or thousands of miles away, like the “Sibley Parcel” at issue in this case.  

That site is a 350-mile drive from the Sault’s headquarters, AR001933, and—not 

coincidentally—sits a stone’s throw from Detroit’s airport (5 miles) and Detroit 

itself (26 miles). 

The Sault, however, has maintained that MILCSA’s limits are meaningless.  

In the Sault’s telling, to “enhance[] tribal lands” just means to “acquire lands.”  And 

even that meager statutory limitation is (to the Sault) irrelevant, because Interior 

lacks authority to review whether the Sault lawfully acquired lands it would force 

Interior to hold.  The district court, remarkably, agreed—holding that MILCSA 

confers on the Sault carte blanche to compel Interior to accept lands into trust and 

agreeing with the Sault’s sweeping reading of “enhancement of tribal lands.” 

In both respects, the district court erred.   

First, in ordinary usage, to “enhance” lands means to make existing lands 

better.  It does not mean to purchase far-flung lands with no nexus to those existing 

lands.  Properly construed, MILCSA’s “enhancement” provision is just like the 

myriad trust-acquisition statutes Congress has passed.  Settlement acts often either 

specify particular tracts to be transferred, or let tribes acquire land within specific 

areas.  If MILCSA takes its ordinary meaning, it works much the same way—

because an acquisition must consolidate or enhance the Sault’s existing Upper 

Peninsula lands.  By contrast, the Sault’s interpretation renders MILCSA 
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unprecedented, particularly when combined with the Sault’s position that it may 

engage in casino gaming under the Indian Gaming Regulatory Act (“IGRA”) on any 

trust lands it acquires under MILCSA.  On its theory, the Sault has unreviewable 

authority to determine whether the next casino opens in Lansing, Detroit, or New 

York City.  With the consequences so untenable, it is no wonder that the Sault can 

point to no statute conferring on any other tribe the authority the Sault claims here.   

Second, MILCSA nowhere speaks with the clarity necessary to dictate that 

Interior can be forced to act unlawfully by taking into trust lands the Sault acquired 

in violation of MILCSA.  The district court erred because it flyspecked MILCSA for 

affirmative and express authorization for Interior to conform its actions to law.  

Interior, however, needed no such authorization from MILCSA.  Since 1832, Interior 

has had authority over “the management of all Indian affairs and of all matters 

arising out of Indian relations.”  25 U.S.C. § 2.  It has the duty every trustee 

undertakes not to sanction illegality.  And it has the obligation of every executive-

branch body to “Take Care” that laws are faithfully executed, subject to judicial 

review.  The district court should have examined MILCSA’s text for a clear 

indication that Congress meant to divest Interior of its existing power to refuse to 

validate illegal action.  No such indication appears in the text, which instead 

confirms that Congress did not erase Interior’s fundamental duty to act lawfully. 
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The results that follow from the district court’s interpretation—that Interior 

can consider the legality of trust acquisitions only if MILCSA expressly so 

provides—underscore that the court got the text wrong.  Suppose, for example, a 

single tribal Board member or a dissident faction in a leadership dispute took control 

of Fund interest, bought land, and demanded Interior take it into trust.  On the district 

court’s reading, Interior must rubber-stamp the acquisition.  After all, the trust duty 

applies to “lands acquired using [Fund] interest,” and MILCSA does not expressly 

say lands must be lawfully acquired or even acquired by the tribe.  But no one would 

actually read MILCSA that way, because of Interior’s broad authority over Indian 

affairs and the strong presumption that Interior is not expected to ignore and even 

validate illegal conduct when it takes official action—especially as a trustee.   

At a minimum, Interior read MILCSA reasonably, and deference was due 

under Chevron.  The district court held otherwise largely because it believed the 

Indian canon “trumps Chevron … and requires … defer[ence] to the tribe’s 

reasonable interpretation of any ambiguity.”  JA__ (Op. 29).  But this Court’s most 

recent decisions make clear that in Indian cases, too, courts “must determine if the 

agency’s interpretation is permissible, and if so, defer” under Chevron, while simply 

remaining “mindful” of the Indian canon.  Confederated Tribes of Grand Ronde 

Cmty. of Or. v. Jewell, 830 F.3d 552, 558 (D.C. Cir. 2016).   
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Here, caution toward the Indian canon is especially warranted.  The Sault’s 

interpretation would allow it to unilaterally abrogate an unlimited amount of state 

sovereignty (by empowering it to force as much land as it can afford into trust); harm 

other tribes (who may find historic lands in the Sault’s crosshairs); and risk the 

interests of the Sault themselves.  While the Sault’s current leadership might prefer 

an interpretation that empowers it to gamble the tribe’s future on a faraway casino, 

Congress and Interior reasonably found that the Sault would not benefit from freeing 

the tribe’s leadership of constraints.   

STATEMENT OF JURISDICTION 

The district court had jurisdiction under 28 U.S.C. § 1331, as this case was 

brought under the Administrative Procedure Act, 5 U.S.C. §§ 701-706, and 

Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202.  The district court entered 

judgment on March 5, 2020, and Appellants MGM Grand Detroit, L.L.C., Detroit 

Entertainment, L.L.C., and Greektown Casino, L.L.C. (the “Casinos”) filed timely 

notices of appeal on May 1, 2020.  This Court has jurisdiction under 28 U.S.C. 

§ 1291.  

STATEMENT OF ISSUES 

1. Whether the district court erred by rejecting Interior’s longstanding 

conclusion that merely purchasing additional lands does not constitute 

“enhancement of tribal lands” under MILCSA. 
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2. Whether the district court erred by holding that Congress disabled 

Interior from assessing whether lands that Interior is asked to take into trust under 

MILCSA were lawfully acquired. 

STATUTES AND REGULATIONS 

 Applicable statutes are contained in the addendum bound with this brief. 

BACKGROUND 

To avoid repetition, the Casinos refer the Court to the government’s statement 

of facts. 

STANDARD OF REVIEW 

This Court reviews de novo grants of summary judgment, according no 

deference to the district court.  Safari Club Int’l v. Zinke, 878 F.3d 316, 325 (D.C. 

Cir. 2017). 

SUMMARY OF ARGUMENT 

I. The district court erred by interpreting the phrase “consolidation or 

enhancement of tribal lands” to authorize “any land acquisition that increases the 

Tribe’s total landholdings.”  Instead, in ordinary usage, an expenditure effects an 

“enhancement” when it makes existing lands better.  At minimum, Interior’s 

interpretation merits deference.  The district court erred by concluding that the 

Indian canon trumps both MILCSA’s plain text and Chevron. 
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II. The district court also erred by prohibiting Interior from determining 

whether lands it was asked to take into trust were acquired legally.  Far from 

displacing the background trust and rule-of-law principles requiring Interior to 

conform its decisions to the law, MILCSA’s text shows that Congress intended to 

preserve those duties.  And again, Interior’s interpretation was at minimum 

reasonable and should have received deference under Chevron.     

ARGUMENT 

Interior correctly rejected the arguments that the phrase “consolidation or 

enhancement of tribal lands” empowers the Sault to acquire and force Interior to take 

into trust unlimited land nationwide, and that MILCSA bars Interior from reviewing 

the legality of acquisitions it is asked to bless.  The district court erred by holding 

otherwise.  

I. The District Court Erred By Construing The Phrase “Enhancement Of 
Tribal Lands” To Mean Simply “Acquisition Of Lands.” 

A. Interior Correctly Concluded That To “Enhance Tribal Lands” 
Means To Make Existing Lands Better, Not Just To Buy Lands. 

 Had Congress meant to permit the Sault to use Fund interest to conjure trust 

land anywhere nationwide, it would have said so plainly.  When Congress intends 

to authorize a tribe to simply buy lands, it employs the normal words people use, 
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like to “acquire” or “purchase” lands.1  In MILCSA itself, when Congress wished to 

capture purchases generally, it used the normal word—“acquire,” as in § 108(f)’s 

directive that “lands acquired using [Fund] interest … shall be held in trust.”   

 In relevant part, however, MILCSA instead authorized the Sault to spend 

money for the “enhancement of tribal lands.”  In ordinary usage, that phrase means 

to make lands better—more appealing, higher-quality, more valuable—not simply 

to buy lands.  Courts must “‘interpret … statutes in a manner consistent with ordinary 

English usage.’”  Nichols v. United States, 136 S. Ct. 1113, 1119 (2016).  Here, 

ordinary usage could not be clearer.  If Blackstone gives his estate manager ₤1,000 

for the “enhancement of Blackacre,” he expects kitchen renovations or garden 

revamps, not the purchase of Whiteacre.  If an actor pays a photographer $500 for 

the “enhancement of my promotional portraits,” he expects better portraits, not more. 

 To be sure, some additions also “enhance.”  Take, for example, a $1 million 

bequest for the “enhancement of the library.”  The library might add books, or build 

a new wing next door or even a new complex across town.  Those additions may be 

“enhancements” if—but only if—they make the existing library better.  Indeed, here, 

                                                 
1 E.g., Pueblo de San Ildefonso Claims Settlement Act of 2005, Pub. L. No. 109–
286, § 6(b)(2), 120 Stat. 1218, 1221 (tribe may “acquire” particular lands); Land 
Conveyance and Settlement, San Bernardino National Forest, California, Pub. L. 
No. 106–434, § 7(a)(1), (4), 114 Stat 1912, 1914 (2000) (same); Fallon Paiute 
Shoshone Indian Tribes Water Rights Settlement Act of 1990, Pub. L. No. 101–618, 
§ 103(F)(1), 104 Stat 3289, 3291 (tribes may “acquire by purchase ... any lands … 
located within the Reservation”).   
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the Sault advanced that ordinary understanding of enhancement but failed on the 

facts: Interior found the Sault, despite multiple opportunities to submit evidence, had 

offered only “conclusory statements” that acquiring the Sibley Parcel would benefit 

its existing lands.  JA__ (Op. 9).  The Sault then pressed and prevailed in the district 

court on the sweeping legal theory that “any land acquisition,” anywhere, is an 

“enhancement of tribal lands.”  JA__ (Op. 30).  That theory cannot be squared with 

the ordinary usage of “enhance.”  

 Dictionary after dictionary testifies to this ordinary usage—not just in the 

definitions, but in the illustrative examples.  Per The Merriam-Webster Dictionary 

165 (2019), “enhance” means “increase or improve (as in value or desirability).”  Or 

as the American Heritage Dictionary of the English Language 592 (5th ed. 2011) 

puts it, enhance means “improve or augment, especially in effectiveness, value, or 

attractiveness”—as in “spices that enhance the flavor of a sauce; renovations that 

enhance the neighborhood.”  Or in the words of The New Oxford American 

Dictionary 561 (2d ed. 2005), “enhance” means “intensify, increase, or further 

improve the quality, value, or extent of”—as in “his refusal does nothing to enhance 

his reputation; computer techniques that enhance images.”  Or there is Webster’s 

Third New International Dictionary 753 (1993), which illustrates its definition of 

“enhance”—to “[a]dvance, augment, elevate, heighten, increase”—with “<our 

pleasure was enhanced by our hostess’s care> <his gracious courtesy enhanced his 
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scholarship>,” and gives as alternate definitions “to increase the worth or value of 

<an estate enhanced by careful management>” or to “ornament, beautify <proposed 

to [enhance] the paneling with gilt medallions>.”  By contrast, reading “enhance[]” 

to mean any increase in amount abuses ordinary usage.   

 That is especially true because MILCSA addresses the “enhancement of 

lands.”  Again, when statutes and regulations use “enhance” in the context of land, 

they refer to quality or value, not amount.  In 25 U.S.C. § 3104(b), Congress told 

Interior that its “Indian forest land management activities” must pursue as their 

“objective” the “development, maintenance, and enhancement of Indian forest land.”  

In 25 C.F.R. § 170.101(a)(5), Interior created a policy to ensure that transportation 

projects included “environmental mitigation measures necessary to protect and/or 

enhance Tribal lands.”  And in 7 C.F.R. § 610.31(a), the Department of Agriculture 

authorized assistance to landowners who “voluntarily conserve or enhance grazing 

land.”  In each case, “enhance” means to improve the land or its value, not simply 

to acquire more.  Other examples abound.2  By contrast, when statutes or regulations 

provide for the improvement or purchase of land, they say both “enhance” and 

                                                 
2 E.g., 16 U.S.C. § 544(d)(1) (“management plan[s] … shall … protect and enhance 
agricultural lands for agricultural use”); id. § 2102(a)(1), (a)(10)(F) (authorizing 
Secretary to provide assistance to state foresters for “protecting, maintaining, 
enhancing, restoring, and preserving forest lands and the multiple values and uses 
that depend on such lands”); id. § 3865c(a) (“Secretary shall provide assistance to 
owners of eligible land to restore, protect, and enhance wetlands”). 
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“acquire.”  E.g., 16 U.S.C. § 1456-1(f) (matching grants for “[c]osts associated with 

land acquisition … and enhancement”); 50 C.F.R. § 84.49 (authorizing spending “to 

acquire, restore, or enhance” lands); id. § 84.20(b)(2) (eligibility rules for the 

“[a]cquisition, restoration, enhancement, or management of lands”); cf. Merriam-

Webster Dictionary, Acquire, https://www.merriam-webster.com/dictionary/ 

acquire (last accessed Oct. 24, 2020) (to “acquire” means “to get as one’s own”). 

 If doubt lingered, the consequences of the Sault’s reading would resolve it.  

On the one side, trust acquisitions have grave repercussions, rendering land 

inalienable, nontaxable, and immune from state and local regulation.  Club One 

Casino, Inc. v. Bernhardt, 959 F.3d 1142, 1149 (9th Cir. 2020); see Akiachak Native 

Cmty. v. U.S. Dep’t of Interior, 584 F. Supp. 2d 1, 6 (D.D.C. 2008).  On the other, 

MILCSA allows the Sault to spend unlimited amounts on “enhancement of tribal 

lands”—because it can add any “funds … the board … chooses” to the Land 

Acquisition Fund.  MILCSA § 108(a)(1)(C), (c)(5).  So, if “enhancement of tribal 

lands” allows the Sault to purchase new lands at will, it can acquire and force Interior 

to take into trust unlimited amounts of land anywhere.   

The Supreme Court recently remarked that “‘[p]erhaps the most telling 

indication of [a] severe constitutional problem’ with an executive entity ‘is [a] lack 

of historical precedent to support it.’”  Seila Law LLC v. Consumer Fin. Prot. 

Bureau, 140 S. Ct. 2183, 2201 (2020) (citation omitted).  An analogous principle 
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governs here.  Neither the Sault nor the district court identified any other statute 

imposing a mandatory trust obligation that is unlimited in location and amount.  

Most statutes specify precise tracts to be taken into trust.3  Where Congress grants 

greater flexibility, it allows tribes to purchase land within certain counties or 

regions—or at most within a state.4  In a statute relating to the Wyandotte Tribe of 

Oklahoma, Congress omitted any geographic limit but specified that only 

“$100,000” could be used to purchase land.  Pub. L. No. 98-602, § 105(b), 98 Stat 

3149, 3151 (1984).  It would be remarkable to read “enhancement of tribal lands” to 

confer on the Sault an unlimited and unchecked entitlement to obtain trust lands 

when no tribe anywhere possesses a similar power. 

The district court gave three reasons for its contrary reading, but none 

withstands scrutiny.  First, it averred that dictionaries show that “‘enhancement’ 

means some sort of increase,” with an “increase in value” being just “one example.”  

JA__ (Op. 30).  But the appearance of “increase” in some definitions, supra at 9, 

does not change what “enhance” means in ordinary usage.  Yes, enhancements may 

                                                 
3 See, e.g., National Defense Authorization Act For Fiscal Year 2020, Pub. L. No. 
116-92, § 2868(c), 133 Stat. 1198, 1903 (2019); Mohegan Nation of Connecticut 
Land Claims Settlement Act of 1994, Pub. L. No. 103–377, § 5(a), 108 Stat. 3501, 
3504-05. 
4 See, e.g., Aroostoock Band of Micmacs Settlement Act, Pub. L. No. 102–171, 
§ 5(a), 105 Stat. 1143, 1145-46 (1991); Indian Financing Amendments Act of 2002, 
Pub. L. No. 107–331, § 606(b)(1)(A)-(B), 116 Stat. 2834, 2851 (2002) (codified at 
25 U.S.C. § 1779d). 
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increase something (like quality)—but that does not make every increase an 

“enhancement.”   

In Nichols, the Supreme Court rejected the government’s argument that when 

a sex offender moved from Kansas to Manila, he “experienced not one but two 

‘changes’ of residence”—one change when he left, and another when he arrived.  

136 S. Ct. at 1118.  Was it grammatically possible to say the defendant’s residence 

“changed” twice?  Maybe.  But the Court rejected this argument as “too clever by 

half” because it was divorced from “‘ordinary English usage.’”  Id. at 1118-19.  The 

Sault’s interpretation is similarly unmoored.    

Second, the district court believed an analogy to the phrase “enhanced 

sentence” supported the reading that “enhancement” can “mean[] a quantifiable 

increase.”  JA__ (Op. 31, 35).  That analogy, however, shows the opposite.  To 

“enhance” a sentence is to increase an existing sentence, not to add new, different 

sentences.  See, e.g., United States v. Jackson, 824 F.2d 21, 22-26 (D.C. Cir. 1987) 

(R.B. Ginsburg, J.) (agreeing that the Armed Career Criminal Act “merely 

‘enhanc[es]’ the otherwise applicable sentencing provisions” rather than constituting 

a separate indictable offense). 

Third, the court believed it should read “enhancement” broadly to 

“maximize[] Sault’s flexibility relative to [the] Bay Mills [Indian Community]”—

because the Sault may spend money on the “consolidation or enhancement” of tribal 
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lands, while Bay Mills must spend for the “consolidation and enhancement of” 

lands.  JA__ (Op. 32-33).  This is a nonsequitur.  Even if Section 108 of MILCSA 

gives the Sault more flexibility than Section 107 gives Bay Mills (which is dubious), 

a difference in conjunctions does not require maximizing that flexibility and 

contradicting ordinary usage. 

B. At A Minimum, Deference Is Owed To Interior’s Interpretation. 

 At a minimum, Interior reasonably read “enhancement of tribal lands” to omit 

the unprecedented power the Sault claims.  The district court should have deferred.   

 The court declined to do so, first, because it misunderstood what Interior did.  

It believed that “enhancement of … lands” unambiguously includes simply 

acquiring lands, and that Interior was narrowing that phrase to cover less than its 

plain meaning.  But as just explained, the opposite is true.  Even were it linguistically 

possible to use that phrase to include increases in amount, that is not ordinary usage.  

By declining to embrace an interpretation that is at best idiosyncratic, Interior acted 

at the core of its Chevron power. 

 Second, the district court averred that the Indian canon “trumps Chevron 

deference and requires … defer[ence] to the tribe’s reasonable interpretation of any 

ambiguity.”  JA__ (Op. 29).  But this Court’s cases say that “Chevron deference 

does not disappear from the process of reviewing an agency’s interpretation of those 

statutes it is trusted to administer for the benefit of the Indians, although that 
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deference applies with muted effect.”  Cobell v. Salazar, 573 F.3d 808, 812 (D.C. 

Cir. 2009).  Recently, the Court affirmed that courts “must determine if the agency’s 

interpretation is permissible, and if so, defer” under Chevron, while simply 

remaining “mindful” of the Indian canon.  Confederated Tribes of Grand Ronde, 

830 F.3d at 558.   

It is for good reason that this Court’s cases are more sophisticated than the 

district court’s “tribe wins” canon.  Rarely will such an approach reflect Congress’s 

intent or reasonably accommodate relevant interests.  This is not a case at the Indian 

canon’s core, concerning rights under treaties signed in English by tribes that did not 

speak the language, Washington State Dep’t of Licensing v. Cougar Den, Inc., 139 

S. Ct. 1000, 1012 (2019), or where the issue is whether Congress authorized state 

regulation of Indian lands in derogation of tribes’ inherent sovereignty, Oneida 

County v. Oneida Indian Nation of New York, 470 U.S. 226, 246-48 (1985).  Here, 

it is the Sault that seeks the power—unlimited in time, space, or amount—to oust 

state jurisdiction by compelling Interior to take land into trust. 

 Outside the Indian canon’s core, other concerns come to the fore.  First, courts 

apply a “presumption” that “‘the historic police powers of the States were not to be 

superseded by [a] Federal Act unless that was the clear and manifest purpose of 

Congress.’”  California v. FERC, 495 U.S. 490, 497 (1990).  In Narragansett Indian 

Tribe v. National Indian Gaming Commission, 158 F.3d 1335, 1341–42 (D.C. Cir. 
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1998), for instance, this Court rejected the argument that the Indian canon compelled 

accepting the tribe’s interpretation of a statute providing that “state jurisdiction 

would end” in certain circumstances.  Here, the unlimited power the Sault claims 

implicates the same concerns.5  

Second, if an interpretation benefits one tribe, but harms (and is opposed by) 

other tribes, it is impossible to construe the statute for the “benefit” of Indians.  See 

Rancheria v. Jewell, 776 F.3d 706, 713 (9th Cir. 2015).  On the Sault’s reading, it 

could acquire and force Interior to take into trust all the land in another tribe’s 

historic territory—which is scarcely the pro-tribal position.   

 Third, the district court ignored Interior’s own duty and expertise in 

identifying what interpretation benefits an Indian tribe.  Today’s Sault leaders may 

prefer an interpretation that lets them try their hand at a casino in, say, Virginia.  

Congress and Interior, however, could reasonably conclude that promoting such 

adventurism is not in the best interests of the Sault.  After all, Congress could have 

allowed the Sault leadership to spend Fund interest on anything it wished.  But 

                                                 
5 The district court erred by adopting a boundless reading of MILCSA on the theory 
that it is a “restitution scheme” negotiated “to compensate [the Sault] for the 
nineteenth-century taking of their lands.”  JA__ (Op. 21).  For one thing, the court 
got the law wrong: Courts read settlement acts—including MILCSA—“according to 
ordinary rules of statutory interpretation.”  Bay Mills Indian Cmty. v. Whitmer, 794 
F. App’x 485, 487 (6th Cir. 2019). Regardless, whatever purchase the “restitution” 
rationale might have as to aboriginal Sault lands in the Upper Peninsula, it does not 
support an interpretation of MILCSA that empowers the Sault to divest the rest of 
Michigan—or New York, or Virginia—of jurisdiction over their non-tribal lands. 
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Congress chose otherwise.  While the Sault’s “board” is the Fund’s “trustee,” 

MILCSA § 108(a)(1)(C)-(a)(2), Congress limited the board’s discretion.  It is not 

novel to suggest that beneficiaries gain from enforceable limits on a trustee’s 

discretion.   

In Cobell v. Salazar, 573 F.3d at 812, this Court explained that “where 

Congress has entrusted to [Interior] the duty of applying, and therefore interpreting, 

a statutory duty …, we cannot ignore the responsibility of the agency for careful 

stewardship of limited government resources.”  Likewise, California Valley Miwok 

Tribe v. United States reiterated that when “the Secretary’s interpretation actually 

advances ‘the trust relationship between the United States and the Native American 

people,’” the Court’s “adherence to Chevron is consistent with the customary Indian-

law canon.”  515 F.3d 1262, 1266 n.7 (D.C. Cir. 2008).  Here, too, Interior 

reasonably concluded that its interpretation advanced its trust responsibility to the 

Sault and was in the best interests of the Sault tribe.  Deference was thus due.  Accord 

Shakopee Mdewakanton Sioux Cmty. v. Hope, 16 F.3d 261, 265 n.6 (8th Cir. 1994) 

(because “the Commission has considered the welfare of Indian Tribes in applying 

the statute,” it “satisfied the requirement that statutes be interpreted ‘in favor of the 

Indian Tribes’ even though the Tribes contest the agency determination”).6   

                                                 
6 The Casinos preserve for further review the argument that the Indian canon (or 
other policy-based canons) never trumps Chevron.  The circuits are split.  Compare 
Rancheria, 776 F.3d at 713, and Penobscot Indian Nation v. Key Bank of Maine, 
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II. The District Court Erred By Holding That Congress Disabled Interior 
From Reviewing Whether Acquisitions It Is Asked To Bless Comply With 
MILCSA. 

Ultimately, it scarcely mattered that the district court agreed with the Sault’s 

interpretation of “enhancement of tribal lands,” because the court also held that 

“Congress gave the Department,” and the court, “no role” in determining whether 

land Interior is asked to take into trust was lawfully acquired.  JA__ (Op. 2).  This 

remarkable conclusion is wrong.  Before the government can be forced to act 

unlawfully, and before courts can forfeit review powers, Congress must speak 

clearly.  Here, nothing in MILCSA abrogates the bedrock rule-of-law principles 

Congress presumptively incorporates into every statute.  MILCSA instead preserves 

those principles.   

A. MILCSA § 108(f) Does Not Overcome The Bedrock Presumptions That 
The Federal Government Must Act Lawfully And That Unlawful Actions 
Are Reviewable.   

The district court grounded its conclusion on § 108(f)’s statement that “lands 

acquired using [Fund] interest or other income … shall be held in trust by the 

Secretary.”  First, the court asked whether § 108 expressly says that Interior may 

review the legality of trust acquisitions, and found it did not.  JA__ (Op. 18).  Second, 

because § 108(f) places one limit on Interior’s mandatory duty (land must be 

                                                 

112 F.3d 538, 550 (1st Cir. 1997) (both holding that Chevron governs), with S. Ute 
Indian Tribe v. Sebelius, 657 F.3d 1071, 1078 (10th Cir. 2011) (holding Indian canon 
governs).  See Arangure v. Whitaker, 911 F.3d 333, 342 (6th Cir. 2018). 
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“acquired using [Fund] interest”), the court concluded that Congress eliminated all 

other limits.  JA__ (Op. 12 (quoting MILCSA § 108(f))). 

In three ways, the court erred.  First, the court got the background rule wrong.  

Interior does not need authorization from § 108(f) to review the legality of 

acquisitions it is asked to bless.  Congress has long conferred on Interior “the 

management of all Indian affairs and of all matters arising out of Indian relations.”  

25 U.S.C. § 2.  This “extensive grant of authority gives the Secretary broad power 

to carry out the federal government’s unique responsibilities with respect to 

Indians.”  Cal. Valley Miwok, 515 F.3d at 1267.  So, unless Congress withdraws that 

power, Interior has authority to act lawfully. 

Second, if Interior did require affirmative authorization, § 108(f) would 

provide it.  Congress applied Interior’s trust duty only to lands “acquired using 

[Fund] interest.”  Congress, like the courts, “presume[s] that officials will act in 

accordance with the law.”  Perkins v. Matthews, 400 U.S. 379, 394 (1971); United 

States v. Armstrong, 517 U.S. 456, 464 (1996).  Hence, Congress presumed the Sault 

would seek the trust acquisition only of lands it lawfully bought with Fund interest.  

But this presumption is rebuttable.  Perkins, 400 U.S. at 394.  Reading §108(f) to 

encompass even unlawfully acquired lands would contradict all the background 

principles—of trusteeship, and the rule of law—detailed below.  Tellingly, Congress 

chose not to append to § 108(f) the type of “notwithstanding any other provision of 
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law” clause that this Court has found makes one law “supersede all other[s].”  Liberty 

Mar. Corp. v. United States, 928 F.2d 413, 416 (D.C. Cir. 1991). 

Third, when the district court relied on a negative implication from § 108(f)’s 

reference to Fund “interest,” it ignored the settled rule that the “force of any negative 

implication … depends on context.”  Marx v. Gen. Revenue Corp., 568 U.S. 371, 

381 (2013).  If context shows that “adopting a particular rule … was probably not 

meant to signal any exclusion,” no implication follows.  Id.  And in particular, “the 

background presumptions governing” the subject matter “are a highly relevant 

contextual feature.”  Id.  It is “dubious to infer,” simply from the fact that a statute 

does not expressly reiterate a background principle, “congressional intent to override 

[that] background rule.”  Id. at 382.  After all, the whole point of such principles is 

that they are background.  See id. at 380-81 (statute authorizing “attorney’s fees and 

costs when an action is brought in bad faith” did not overcome Rule 54(d)(1)’s power 

to award costs absent bad faith); accord New York v. Hill, 528 U.S. 110, 116 (2000) 

(“dubious” to draw “negative implication” from statute “explicitly providing for … 

‘good-cause continuances’” that parties cannot enter “agreed-upon extensions” 

given “ordinary presumption” favoring waivers by agreement).   

Here, it is obvious why § 108(f) stated that the trust duty applies to land 

“acquired using [Fund] interest.”  Congress had to specify that the duty does not 

apply to land purchased with Fund principal.  No negative implication follows about 
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Interior’s power to review illegality.  Instead, the relevant (and proper) negative 

implication is that under MILCSA Interior has no trust duty with respect to land 

purchased with Fund principal.   

Meanwhile, drawing an implication that would bind Interior to bless the 

tribe’s illegal actions would trample myriad background principles underscoring that 

Interior must conform its conduct to the law.   

First, principles of trusteeship confirm that trustees must act lawfully.  If a 

gallery agrees to hold in trust paintings a collector acquires, the gallery could still 

ask questions if the collector arrived with the Mona Lisa.  That is because a “settlor-

beneficiary who seeks enforcement of an express trust … which is tainted with fraud 

or other illegality will be given no aid.”  George Gleason Bogert, The Law of Trusts 

and Trustees § 463, Westlaw (database updated June 2020).  Likewise, a “trustee 

has a duty to administer the trust, diligently and in good faith, in accordance with 

the terms of the trust and applicable law.” Restatement (Third) of Trusts § 76 (2007) 

(emphasis added).  In particular, “[a] trustee has a duty not to comply with a 

provision … that the trustee knows or should know is invalid because the provision 

is unlawful.”  Id. § 72; see also id. § 72 cmt. b.  Trustees also have a duty not to 

include illegal investments “in the trust”—and the legality of investments “may be 

determined  … by a statute.”  Bogert § 705.  Indeed, a “trust, when created, is subject 

to equitable principles and can, therefore, not be created to effectuate a purpose 
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which is illegal or contrary to public policy.”  In re Prof’l Air Traffic Controllers 

Org. (PATCO), 26 B.R. 337, 346 (Bankr. D.D.C. 1982), aff’d, 724 F.2d 205 (D.C. 

Cir. 1984); accord Bogert § 211; Restatement (Third) of Trusts § 29 (2003) (“An 

intended trust or trust provision is invalid if its purpose … or … performance [is 

unlawful]….”). 

Those principles confirm that Interior could consider whether the property it 

was asked to hold in trust was lawfully acquired.  The district court treated as 

dispositive the statement in United States v. Jicarilla Apache Nation, 564 U.S. 162, 

173-74 (2011), that Interior’s trust duties are “defined and governed by statutes 

rather than the common law.”  But the court ignored that rule’s flip side: While 

statutes can of course displace the common law, courts “‘must infer that Congress 

intended to impose on trustees traditional fiduciary duties unless Congress has un-

equivocally expressed an intent to the contrary.’”  Cobell v. Kempthorne, 455 F.3d 

301, 304 (D.C. Cir. 2006).  In California Valley Miwok, a plaintiff argued that “the 

Secretary has no role in determining whether a tribe has properly organized itself to 

qualify for the federal benefits provided in the [IRA] and elsewhere.”  515 F.3d at 

1267.  This Court’s response?  “That cannot be.”  Id.  It found “reasonable” Interior’s 

argument that its authority included weighing the legality of the tribe’s actions—

“particularly in light of the federal government’s unique trust obligation to Indian 
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tribes.”  Id.  Likewise here, bedrock trust principles reinforce Interior’s statutory 

obligation to consider the legality of the trust acquisition it was asked to approve. 

Second, a constellation of doctrines presumes that government agencies act 

legally and that unlawful actions will be set aside.  On one side is the rule that “the 

‘executive Power’—all of it—is ‘vested in a President,’ who must ‘take Care that 

the Laws be faithfully executed.’”  Seila Law, 140 S. Ct. at 2191 (citation omitted).  

That rule extends to executive agencies exercising delegated authority.  See, e.g., In 

re Border Infrastructure Envtl. Litig., 284 F. Supp. 3d 1092, 1137 (S.D. Cal.), cert. 

denied, 139 S. Ct. 594 (2018).  Interior, of course, cannot “faithfully execute[]” the 

laws if it cannot determine whether the actions regulated parties ask it to take are, in 

fact, legal.  U.S. Const. art. II, § 3.  Along similar lines is the presumption of 

regularity, under which, “‘in the absence of clear evidence to the contrary, courts 

presume that [officials] have properly discharged their official duties.’”  Am. Fed’n 

of Gov’t Employees, AFL-CIO v. Reagan, 870 F.2d 723, 727 (D.C. Cir. 1989).  This 

presumption rests on its own presumption: that the government is able to follow the 

law.  If not, the foundation for this doctrine would crumble. 

On the other side is “‘the presumption favoring judicial review of 

administrative action.’”  Make The Rd. N.Y. v. Wolf, 962 F.3d 612, 623 (D.C. Cir. 

2020).  That principle is implicated because the Sault’s nonreviewability argument 

lacks limits—if Interior cannot pass upon the legality of the trust acquisition, neither 
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can courts reviewing Interior’s action.  While that “‘well-settled’ presumption can 

be overcome,” doing so takes “‘clear and convincing evidence’ of congressional 

intent to preclude judicial review.”  Id. at 624 (citations omitted).  Indeed, the 

presumption “is so embedded in the law that it applies even when determining the 

scope of statutory provisions specifically designed to limit judicial review.”  Id.  

MILCSA evidences no such clear intent. 

 To test the district court’s contrary conclusion, it is helpful to return to § 108(f) 

itself.  On the court’s reading, § 108(f) disables the Secretary from reviewing not 

just the legality of trust acquisitions, but even whether the lands were purchased by 

the tribe.  After all, the only thing § 108(f) expressly says is that “lands acquired 

using [Fund] interest or other income … shall be held in trust,” with no mention of 

who acquired them or whether lawfully.  Hence, suppose a member stole Fund 

interest, purchased land, and demanded Interior take the land into trust.  Or imagine 

the Sault became embroiled in a leadership dispute—as is not uncommon in Indian 

Country—and a dissident group purchased land with Fund interest.  In the district 

court’s view, the Secretary would have to take those lands into trust, no questions 

asked.  The reason that reading is so implausible is that we understand that § 108(f) 

is not the alpha and omega.  Congress enacted it against the backdrop of 25 U.S.C. 

§ 2, trust law, and the rule-of-law principles described above.  Just as § 108(f) does 
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not disable Interior from reviewing whether land was acquired by the Sault, it does 

not preclude Interior from weighing the lawfulness of purchases it is asked to bless.7   

B. No Other MILCSA Provision Disables Interior From Reviewing The 
Legality Of Trust Acquisitions.   

No other MILCSA provision disables Interior from reviewing the legality of 

trust acquisitions.  To the contrary, MILCSA’s other provisions underscore that 

Congress did not abrogate the bedrock legality principles described above. 

The district court believed there was support for its conclusion in § 108(e)(2), 

which provides that “[n]otwithstanding any other provision of law … the Secretary 

shall have no trust responsibility for the investment, administration, or expenditure 

of the principal or income of the Self-Sufficiency Fund.”  What this provision shows, 

however, is that when Congress abrogates background trusteeship principles, it 

                                                 
7 The district court believed that, had Congress meant to allow Interior to review the 
legality of trust acquisitions, Congress would have used the words employed in the 
Gila Bend Indian Reservation Lands Replacement Act, which requires Interior to 
take into trust lands “acquired pursuant to subsection (c)” and that “meet[] the 
requirements of this subsection [(d)].”  Pub. L. No. 99-503, § 6(d), 100 Stat. 1798, 
1799-1800 (1986); see JA__ (Op. 18).  Section 108(f), however, accomplishes the 
same effect as the Gila Act.  The Gila Act uses the “pursuant to subsection (c)” 
clause to identify which lands trigger the duty; MILCSA § 108(f)’s reference to 
“lands acquired with [Fund] interest” is an identical cross-reference that just uses 
prose, not a subsection designation.  The Gila Act uses the “requirements of this 
subsection” clause because the same subsection creating the trust duty (subsection 
(d)) also imposes additional limits on that duty (e.g., that the lands consist of “not 
more than three separate areas”).  MILCSA § 108(f) does not add similar limits.  The 
phrasing differences between the Gila Act and MILCSA have nothing to do with 
whether Congress intended Interior to review the legality of trust acquisitions.   
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speaks clearly—indeed, with the very sort of “notwithstanding” clause § 108(f) 

omits.  In § 108(e)(2), Congress lifted Interior’s trust duties as to spending decisions 

but left land-in-trust decisions untouched.  “‘[W]here Congress includes particular 

language in one section of a statute but omits it in another section of the same Act, 

it is generally presumed that Congress acts intentionally and purposely.’”  Russello 

v. United States, 464 U.S. 16, 23 (1983). 

The contrast between § 108(b) and § 108(c) underscores the same point.  

Those subsections define two buckets of money with different rules and different 

consequences.  Under § 108(b)(1), Fund “principal” may be “used … for 

investments or expenditures which the board of directors determines” satisfy 

statutory requirements.  The Sault board may, in its discretion, use Fund principal 

for expenditures it “determines” “are reasonably related to … economic 

development beneficial to the tribe … or … development of tribal resources,” “are 

otherwise financially beneficial to the tribe,” or “will consolidate or enhance tribal 

landholdings.”  Congress did not, however, pair the discretion-conferring language 

in § 108(b) with a mandatory duty to take into trust land acquired with Fund 

principal.  Instead, a mandatory trust duty applies only to “lands acquired using 

[Fund] interest or other income” governed by § 108(c).  MILCSA § 108(f).  And in 

§ 108(c), Congress provided only that Fund “interest and other investment income 

… shall be distributed” for qualifying purposes, omitting § 108(b)’s discretion-
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conferring language.  The inference, again, is that Congress did not intend to free 

the Sault’s board of constraints.  Russello, 464 U.S. at 23.   

C. At A Minimum, Deference Is Owed To Interior’s Interpretation. 

Interior at least acted reasonably in concluding it had authority to review 

whether the Sault had lawfully acquired the land it demanded Interior take into trust.  

Agencies receive deference in their statutory interpretations, “whether [the question 

is] framed as an incorrect application of agency authority or an assertion of authority 

not conferred.”  City of Arlington v. FCC, 569 U.S. 290, 298 (2013).   

Indeed, as to this issue, the reasons for declining to treat the Indian canon as 

controlling apply with even greater force.  First, applying the Indian canon as the 

district court did contradicts all the background principles and canons detailed 

above—of trusteeship, the rule of law, and state sovereignty.  See supra Section I.B.  

The Indian canon does not trump every other constitutional value.  Second, the 

court’s application of the Indian canon undermines the interests of the Sault itself.  

Imagine if the federal government urged that courts should apply a presumption 

against judicial review, on the theory that citizens benefit when executive agencies 

can take vigorous action without the delay and friction courts can impose.  That 

argument would rightly ring alarm bells.  Yet that is what the district court did here.   

Indians benefit when consequential actions are lawful and reviewable, not when 

those acting in a tribe’s name gain a blank check to act free from constraints.   
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CONCLUSION 

 The judgment below should be reversed. 
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111 Stat. 2652 

Michigan Indian Land Claims Settlement Act, Pub. L. No. 105-143 

**** 

SECTION 1. SHORT TITLE. 

This Act may be cited as the “Michigan Indian Land Claims Settlement Act”. 

**** 

SEC. 102. FINDINGS; PURPOSE. 

(a) FINDINGS.—Congress finds the following: 

(1) Judgments were rendered in the Indian Claims Commission in dockets 
numbered 18–E, 58, and 364 in favor of the Ottawa and Chippewa Indians of 
Michigan and in docket numbered 18–R in favor of the Sault Ste. Marie Band of 
Chippewa Indians. 

(2) The funds Congress appropriated to pay these judgments have been held by 
the Department of the Interior for the beneficiaries pending a division of the funds 
among the beneficiaries in a manner acceptable to the tribes and descendency 
group and pending development of plans for the use and distribution of the 
respective tribes' share. 

(3) The 1836 treaty negotiations show that the United States concluded 
negotiations with the Chippewa concerning the cession of the upper peninsula 
and with the Ottawa with respect to the lower peninsula. 

(4) A number of sites in both areas were used by both the Ottawa and Chippewa 
Indians. The Ottawa and Chippewa Indians were intermarried and there were 
villages composed of members of both tribes. 

(b) PURPOSE.—It is the purpose of this title to provide for the fair and equitable 
division of the judgment funds among the beneficiaries and to provide the 
opportunity for the tribes to develop plans for the use or distribution of their share 
of the funds. 

 

SEC. 103. DEFINITIONS. 

For purposes of this title the following definitions apply: 

(1) The term “judgment funds” means funds appropriated in full satisfaction of 
judgments made in the Indian Claims Commission— 

(A) reduced by an amount for attorneys fees and litigation expenses; and 
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(B) increased by the amount of any interest accrued with respect to such funds. 

(2) The term “dockets 18–E and 58 judgment funds” means judgment funds 
awarded in dockets numbered 18–E and 58 in favor of the Ottawa and Chippewa 
Indians of Michigan. 

(3) The term “docket 364 judgment funds” means the judgment funds awarded in 
docket numbered 364 in favor of the Ottawa and Chippewa Indians of Michigan. 

(4) The term “docket 18–R judgment funds” means the judgment funds awarded 
in docket numbered 18–R in favor of the Sault Ste. Marie Band of Chippewa 
Indians. 

(5) The term “judgment distribution roll of descendants” means the roll prepared 
pursuant to section 106. 

(6) The term “Secretary” means the Secretary of the Interior. 

**** 

SEC. 107. PLAN FOR USE AND DISTRIBUTION OF BAY MILLS INDIAN 
COMMUNITY FUNDS. 

(a) TRIBAL LAND TRUST.—(1) The Executive Council of the Bay Mills Indian 
Community shall establish a nonexpendable trust to be known as the “Land Trust”. 
Not later than 60 days after receipt of the funds distributed to the Bay Mills Indian 
Community pursuant to this title, the Executive Council of the Bay Mills Indian 
Community shall deposit 20 percent of the share of the Bay Mills Indian 
Community into the Land Trust. 

(2) The Executive Council shall be the trustee of the Land Trust and shall 
administer the Land Trust in accordance with this section. The Executive Council 
may retain or hire a professional trust manager and may pay the prevailing market 
rate for such services. Such payment for services shall be made from the current 
income accounts of the trust and charged against earnings of the current fiscal 
year. 

(3) The earnings generated by the Land Trust shall be used exclusively for 
improvements on tribal land or the consolidation and enhancement of tribal 
landholdings through purchase or exchange. Any land acquired with funds from 
the Land Trust shall be held as Indian lands are held. 

(4) The principal of the Land Trust shall not be expended for any purpose, 
including but not limited to, per capita payment to members of the Bay Mills 
Indian Community. 
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(5) The Land Trust shall be maintained as a separate account, which shall be 
audited at least once during each fiscal year by an independent certified public 
accountant who shall prepare a report on the results of such audit. Such report 
shall be a public document, and shall be available for inspection by any member 
of the Bay Mills Indian Community. 

(6) Notwithstanding any other provision of law, the approval of the Secretary of 
any payment from the Land Trust shall not be required and the Secretary shall 
have no trust responsibility for the investment, supervision, administration, or 
expenditure of funds from the Land Trust. 

(b) LAND CLAIMS DISTRIBUTION TRUST.—(1) The Executive Council of 
the Bay Mills Indian Community shall establish a nonexpendable trust to be known 
as the “Land Claims Distribution Trust Fund”. Not later than 60 days after receipt 
of the funds distributed to the Bay Mills Indian Community pursuant to this title, 
the Executive Council of the Bay Mills Indian Community shall deposit into the 
Land Claims Distribution Trust Fund the principal funds which shall consist of— 

(A) amounts remaining of the funds distributed to the Bay Mills Indian 
Community after distribution pursuant to subsections (a) and (c); 

(B) 10 percent of the annual earnings generated by the Land Claims Distribution 
Trust Fund; and 

(C) such other funds which the Executive Council chooses to add to the Land 
Claims Distribution Trust Fund. 

(2) The Executive Council shall be the trustee of the Land Claims Distribution 
Trust Fund and shall administer the Land Claims Distribution Trust Fund in 
accordance with this section. The Executive Council may retain or hire a 
professional trust manager and may pay for said services the prevailing market 
rate. Such payment for services shall be made from the current income accounts 
of the trust and charged against earnings of the current fiscal year. 

(3) 90 percent of the annual earnings of the Land Claims Distribution Trust Fund 
shall be distributed on October 1 of each year after the creation of the trust fund 
to any person who— 

(A) is enrolled as a member of the Bay Mills Indian Community; 

(B) is at least 55 years of age as of the annual distribution date; and 

(C)(i) has been enrolled as a member of the Bay Mills Indian Community for a 
minimum of 25 years as of the annual distribution date, or 

(ii) was adopted as a member of the Bay Mills Indian Community on or before 
June 30, 1996. 
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(4) In the event that a member of the Bay Mills Indian Community who is eligible 
for payment under subsection (b)(3), should die after preparation of the annual 
distribution roll and prior to the October 1 distribution, that individual's share for 
that year shall be provided to the member's heirs at law. 

(5) In the event that a member of the Bay Mills Indian Community who is at least 
55 years of age and who is eligible for payment under subsection (b)(3), shall 
have a guardian appointed for said individual, such payment shall be made to the 
guardian. 

(6) Under no circumstances shall any part of the principal of the Land Claims 
Distribution Trust Fund be distributed as a per capita payment to members of the 
Bay Mills Indian Community, or used or expended for any other purpose by the 
Executive Council. 

(7) The Land Claims Distribution Trust Fund shall be maintained as a separate 
account, which shall be audited at least once during each fiscal year by an 
independent certified public accountant who shall prepare a report on the results 
of such audit. Such report shall be a public document and shall be available for 
inspection by any member of the Bay Mills Indian Community. 

(8) Notwithstanding any other provision of law, the approval of the Secretary of 
any payment from the Land Claims Distribution Trust Fund shall not be required 
and the Secretary shall have no trust responsibility for the investment, 
supervision, administration, or expenditure of the Fund. 

(c) LAND CLAIMS INITIAL PAYMENT.—As compensation to the members of 
the Bay Mills Indian Community for the delay in distribution of the judgment fund, 
payment shall be made by the Executive Council within 30 days of receipt of the 
Bay Mills Indian Community's share of the judgment fund from the Secretary, as 
follows: 

(1) The sum of $3,000 to each enrolled member of the Bay Mills Indian 
Community living on the date of enactment of this legislation, who has attained 
the age of 55 years, but is less than 62 years of age, if that individual was adopted 
into or a member of the Bay Mills Indian Community on or before June 30, 1996. 

(2) The sum of $5,000 to each enrolled member of the Bay Mills Indian 
Community living on the date of enactment of this legislation, who is at least 62 
years of age and less than and 70 years of age, if that individual was adopted into 
or a member of the Bay Mills Indian Community on or before June 30, 1996. 

(3) The sum of $10,000 to each enrolled member of the Bay Mills Indian 
Community living on the date of enactment of this legislation, who is 70 years of 
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age or older, if that individual was adopted into or a member of the Bay Mills 
Indian Community on or before June 30, 1996. 

(d) ANNUAL PAYMENTS FROM LAND CLAIMS DISTRIBUTION TRUST 
FUND.—The Executive Council shall prepare the annual distribution roll and 
ensure its accuracy prior to August 30 of each year prior to distribution. The 
distribution roll shall identify each member of the Bay Mills Indian Community 
who, on the date of distribution, will have attained the minimum age and 
membership duration required for distribution eligibility, as specified in subsection 
(b)(3). The number of eligible persons in each age category defined in this 
subsection, multiplied by the number of shares for which the age category is 
entitled, added together for the 3 categories, shall constitute the total number of 
shares to be distributed each year. On each October 1, the shares shall be distributed 
as follows: 

(1) Each member who is at least 55 years of age and less than 62 years of age 
shall receive 1 share. 

(2) Each member who is between the ages of 62 and 69 years shall receive 2 
shares. 

(3) Each member who is 70 years of age or older shall receive 3 shares. 

SEC. 108. PLAN FOR USE OF SAULT STE. MARIE TRIBE OF CHIPPEWA 
INDIANS OF MICHIGAN FUNDS. 

(a) SELF–SUFFICIENCY FUND.— 

(1) The Sault Ste. Marie Tribe of Chippewa Indians of Michigan (referred to in 
this section as the “Sault Ste. Marie Tribe”), through its board of directors, shall 
establish a trust fund for the benefit of the Sault Ste. Marie Tribe which shall be 
known as the “Self–Sufficiency Fund”. The principal of the Self–Sufficiency 
Fund shall consist of— 

(A) the Sault Ste. Marie Tribe's share of the judgment funds transferred by the 
Secretary to the board of directors pursuant to subsection (e); 

(B) such amounts of the interest and other income of the Self–Sufficiency Fund 
as the board of directors may choose to add to the principal; and 

(C) any other funds that the board of directors of the Sault Ste. Marie Tribe 
chooses to add to the principal. 

(2) The board of directors shall be the trustee of the Self–Sufficiency Fund and 
shall administer the Fund in accordance with the provisions of this section. 

(b) USE OF PRINCIPAL.— 
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(1) The principal of the Self–Sufficiency Fund shall be used exclusively for 
investments or expenditures which the board of directors determines— 

(A) are reasonably related to— 

(i) economic development beneficial to the tribe; or 

(ii) development of tribal resources; 

(B) are otherwise financially beneficial to the tribe and its members; or 

(C) will consolidate or enhance tribal landholdings. 

(2) At least one-half of the principal of the Self–Sufficiency Fund at any given 
time shall be invested in investment instruments or funds calculated to produce a 
reasonable rate of return without undue speculation or risk. 

(3) No portion of the principal of the Self–Sufficiency Fund shall be distributed 
in the form of per capita payments. 

(4) Any lands acquired using amounts from the Self–Sufficiency Fund shall be 
held as Indian lands are held. 

(c) USE OF SELF–SUFFICIENCY FUND INCOME.—The interest and other 
investment income of the Self–Sufficiency Fund shall be distributed— 

(1) as an addition to the principal of the Fund; 

(2) as a dividend to tribal members; 

(3) as a per capita payment to some group or category of tribal members 
designated by the board of directors; 

(4) for educational, social welfare, health, cultural, or charitable purposes which 
benefit the members of the Sault Ste. Marie Tribe; or 

(5) for consolidation or enhancement of tribal lands. 

(d) GENERAL RULES AND PROCEDURES.— 

(1) The Self–Sufficiency Fund shall be maintained as a separate account. 

(2) The books and records of the Self–Sufficiency Fund shall be audited at least 
once during each fiscal year by an independent certified public accountant who 
shall prepare a report on the results of such audit. Such report shall be treated as 
a public document of the Sault Ste. Marie Tribe and a copy of the report shall be 
available for inspection by any enrolled member of the Sault Ste. Marie Tribe. 

(e) TRANSFER OF JUDGMENT FUNDS TO SELF–SUFFICIENCY FUND.— 
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(1) The Secretary shall transfer to the Self–Sufficiency Fund the share of the 
funds which have been allocated to the Sault Ste. Marie Tribe pursuant to section 
104. 

(2) Notwithstanding any other provision of law, after the transfer required by 
paragraph (1) the approval of the Secretary for any payment or distribution from 
the principal or income of the Self–Sufficiency Fund shall not be required and 
the Secretary shall have no trust responsibility for the investment, administration, 
or expenditure of the principal or income of the Self–Sufficiency Fund. 

(f) LANDS ACQUIRED USING INTEREST OR OTHER INCOME OF THE 
SELF–SUFFICIENCY FUND.—Any lands acquired using amounts from interest 
or other income of the Self–Sufficiency Fund shall be held in trust by the Secretary 
for the benefit of the tribe. 

 

SEC. 109. PLAN FOR USE OF GRAND TRAVERSE BAND OF OTTAWA AND 
CHIPPEWA INDIANS OF MICHIGAN FUNDS. 

(a) LAND CLAIMS DISTRIBUTION TRUST FUND.—(1) The share of the 
Grand Traverse Band of Ottawa and Chippewa Indians of Michigan (hereafter in 
this section referred to as the “Band”), as determined pursuant to subsections (a)(3) 
and (b)(3) of section 104, shall be deposited by the Secretary in a nonexpendable 
trust fund to be established by the Tribal Council of the Band to be known as the 
“Land Claims Distribution Trust Fund” (hereafter in this section referred to as the 
“Trust Fund”). 

(2) The principal of the Trust Fund shall consist of— 

(A) the funds deposited into the Trust Fund by the Secretary pursuant to this 
subsection; 

(B) annual earnings of the Trust Fund which shall be retained, and added to the 
principal; and 

(C) such other funds as may be added to the Trust Fund by action of the Tribal 
Council of the Band. 

(b) MANAGEMENT OF THE TRUST FUND.—The Tribal Council of the Band 
shall be the trustee of the Trust Fund and shall administer the Fund in accordance 
with this section. In carrying out this responsibility, the Tribal Council may retain 
or hire a professional trust manager and may pay the prevailing market rate for 
such services. Such payment for services shall be made from the current income 
accounts of the Trust Fund and charged against the earnings of the fiscal year in 
which the payment becomes due. 
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(c) TRUST FUND AS LOAN COLLATERAL.—(1) The Trust Fund shall be used 
by the Band as collateral to secure a bank loan equal to 80 percent of the principal 
of the Trust Fund at the lowest interest rate then available. Such loan shall be used 
by the Band to make a one-time per capita payment to all eligible members. 

(2) The loan secured pursuant to this subsection shall be amortized by the 
earnings of the Trust Fund. The Tribal Council of the Band shall have the 
authority to invest the principal of the Trust Fund on market risk principles that 
will ensure adequate payments of the debt obligation while at the same time 
protecting the principal. 

(d) ELDERS' LAND CLAIM DISTRIBUTION TRUST FUND.—(1) Upon the 
retirement of the loan obtained pursuant to subsection (c), the Tribal Council shall 
establish the Grand Traverse Band Elders' Land Claims Distribution Trust Fund 
(hereafter in this section referred to as the “Elders' Trust Fund”). There shall be 
deposited into the Elders' Trust Fund the principal and all accrued earnings that are 
in the Land Claims Distribution Trust Fund on the date of retirement of such loan. 

(2) Upon establishment of the Elders' Trust Fund, the Tribal Council of the Band 
shall make a one-time payment to any person who is living on the date of the 
establishment of the Elders' Trust Fund, and who was an enrolled member of the 
Band for at least 2 years prior to the date of the enactment of this Act as follows: 

(A) $500 for each member who has attained the age of 55 years, but is less than 
62 years of age. 

(B) $1,000 for each member who has attained the age of 62 years, but is less 
than 70 years of age. 

(C) $2,500 for each member who is 70 years of age or older. 

(3) After distribution pursuant to paragraph (2), the net annual earnings of the 
Elders' Trust Fund shall be distributed as follows: 

(A) 90 percent shall be distributed on October 1 of each year after the creation 
of the Elder's Trust Fund to all living enrolled members of the Band who have 
attained the age of 55 years upon such date, and who shall have been an enrolled 
member of the Band for not less than 2 years upon such date. 

(B) 10 percent shall be added to the principal of the Elders' Trust Fund. 

(4) Distribution pursuant to paragraph (3)(A) shall be as follows: 

(A) One share for each person on the current annual Elders' roll who has 
attained the age of 55 years, but is less than 62 years of age. 
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(B) Two shares for each person who has attained the age of 62 years, but is less 
than 70 years of age. 

(C) Three shares for each person who is 70 years of age or older. 

(5) None of the funds in the Elders' Trust Fund shall be distributed or expended 
for any purpose other than as provided in this subsection. 

(6) The Elders' Trust Fund shall be maintained as a separate account, which shall 
be audited at least once during each fiscal year by an independent certified public 
accountant who shall prepare a report on the results of such audit. Such report 
shall be reasonably available for inspection by the members of the Band. 

(7) The Tribal Council of the Band shall prepare an annual Elders' distribution 
roll and ensure its accuracy prior to August 30 of each year. The roll shall identify 
each member of the Band who has attained the minimum age and membership 
duration required for distribution eligibility pursuant to paragraph (3)(A). 

(e) GENERAL PROVISIONS.—(1) In the event that a tribal member eligible for 
a payment under this section shall die after preparation of the annual distribution 
roll, but prior to the distribution date, such payment shall be paid to the estate of 
such member. 

(2) In any case where a legal guardian has been appointed for a person eligible 
for a payment under this section, payment of that person's share shall be made to 
such guardian. 

(f) NO SECRETARIAL RESPONSIBILITIES FOR TRUST FUND.—The 
Secretary shall have no trust responsibility for the investment, supervision, 
administration, or expenditure of the Land Claims Distribution Trust Fund or the 
Elders' Trust Fund. 

**** 

SEC. 111. TREATMENT OF FUNDS IN RELATION TO OTHER LAWS. 

The eligibility for or receipt of distributions under this Act by a tribe or individual 
shall not be considered as income, resources, or otherwise when determining the 
eligibility for or computation of any payment or other benefit to such tribe, 
individual, or household under— 

(1) any financial aid program of the United States, including grants and contracts 
subject to the Indian Self–Determination Act; or 

(2) any other benefit to which such tribe, household, or individual would otherwise 
be entitled under any Federal or federally assisted program. 
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SEC. 112. TREATIES NOT AFFECTED. 

No provision of this Act shall be construed to constitute an amendment, 
modification, or interpretation of any treaty to which a tribe mentioned in this Act is 
a party nor to any right secured to such a tribe or to any other tribe by any treaty. 

**** 
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