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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT MASSACHUSETTS 

In re: 

BRIAN W. COUGHLIN, 

Debtor. 

Chapter 13 

Case No. 19-14142-FJB 

REPLY TO OBJECTION TO MOTION TO DISMISS STAY MOTION [DOC. 27]1

I. Congress Did Not Unequivocally Abrogate Tribal Immunity Under the Code. 

There is not a single “example in all of history where the Supreme Court has found that 

Congress intended to abrogate tribal sovereign immunity without expressly mentioning Indian 

tribes somewhere in the statute.” In re Greektown Holdings, LLC, 917 F.3d 451, 460 (6th Cir. 

2019) (quoting Meyers v. Oneida Tribe of Indians of Wisconsin, 836 F.3d 818, 824 (7th Cir. 

2016)).2 It is undisputed §§ 101(27) and 106 do not list Indian tribes. It is also undisputed that to 

abrogate tribal immunity, Congress must unequivocally express that intent in explicit legislation.

Michigan v. Bay Mills Indian Community, 572 U.S. 782, 791 (2014) (“The baseline position, we 

have often held, is tribal immunity; and to abrogate such immunity, Congress must ‘unequivocally’ 

express that purpose.”); Kiowa Tribe of Oklahoma v. Manufacturing Tech., Inc., 523 U.S. 751, 

754–55 (1998) (finding abrogation must be “unequivocally expressed” in “explicit legislation”). 

Despite this, Debtor relies on “deduction” to add Indian tribes to § 101(27)’s language. Whether 

by deduction, implication, or inference, the attempted maneuvering falls short of the Supreme 

Court’s high standard. The several theories Debtor has on the subject—appearing for the first time 

1 Capitalized terms used, but not defined herein shall have the meanings given in the Motion to Dismiss [Doc. 74]. 
The Tribe’s reply is incorporated herein by reference as if stated fully herein. 
2 In contrast, there are numerous examples of circuit courts finding Congress abrogated tribal sovereign immunity 
where the statute specifically referred to an “Indian tribe,” and refusing to do so where it did not. See e.g., Greektown, 
917 F.3d at 460 (collecting cases). 
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in the Objection and which numerous courts explicitly reject—itself illustrates Congress has not 

unequivocally expressed an intent to abrogate tribal immunity via §§ 101(27) and 106. Greektown, 

917 F.3d at 457 (“to abrogate tribal sovereign immunity, Congress must leave no doubt about its 

intent.”). Evidence of Congress leaving doubt regarding its intent in §§ 101(27) and 106 is several 

courts reaching two irreconcilable conclusions. Id. (collecting cases). 

Debtor’s interpretation of § 101(27) violates the statutory cannon he relies on; that courts 

avoid interpretations rendering statutory language surplusage. Debtor claims “or other foreign or 

domestic government” is a catchall for every government form, including Indian tribes. Ironically, 

Debtor’s interpretation violates this very cannon by making the entire provision, save the last six 

words, superfluous and surplusage. If these six words captured every government form, the listed 

examples, such as the United States and States, would be superfluous and surplusage. Instead, by 

listing specific government examples and not specifically listing Indian tribes supports the cannon 

of expressio unius, which is “certainly more sensible than” Debtor’s interpretation. Id. at 462. 

Debtor is mistaken that “other foreign or domestic government” must include Indian tribes 

because no other government form falls under the language. This is a logical fallacy. Failure to 

prove3 does not prove the existence of anything; or here, the meaning of language. Even accepting 

the proposition as true, if no other government form falls under the language except Indian tribes, 

it begs the question why Congress did not just list Indian tribes, as it has unequivocally done in 

other legislation. Greektown, 917 F.3d at 457 (listing examples). 

Debtor’s cited cases4 do not suggest the First Circuit will adopt Krystal Energy.5

3 Respondents do not concede that no other examples of government forms fall under this language. It is Debtor’s 
burden to prove Congress unequivocally abrogated tribal immunity. Murphy v. U.S., 45 F.3d 520, 522 (1st Cir. 1995). 
4 Narragansett Indian Tribe v. Rhode Island, 449 F.3d 16, 25 (1st Cir. 2006); Ninigret Dev. Corp. v. Narragansett 
Indian Wetuomuck Housing Authority, 207 F.3d 21, 29 (1st Cir. 2000). 
5 Krystal Energy is not the seminal case on this issue, as Debtor contends. All of the Circuit Courts that have considered 
Krystal Energy have explicitly rejected its reasoning. Krystal Energy is an outlier and represents a significant departure 
from the United State Supreme Court’s heightened standard for abrogation of tribal immunity. 
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First, Debtor’s cases support adopting Greektown, as the First Circuit recognizes the high 

bar required for abrogation. Narragansett, 449 F.3d at 25 (explaining abrogation “must be clear 

and unequivocal”); Ninigret, 207 F.3d at 29 (“[T]he doctrine of tribal sovereign immunity 

precludes a suit against an Indian tribe except in instances in which Congress has abrogated that 

immunity”). Second, neither case dealt with whether Congress abrogated tribal immunity under 

the Bankruptcy Code. In fact, only Narragansett considered whether Congress unequivocally 

abrogated tribal immunity, which is at issue here. See Ninigret, 207 F.3d at 29.6 Also, the statute 

in Narragansett represented Congress’s unequivocal intent to abrogate immunity, which is missing 

here. Narragansett, 449 F.3d at 25 (25 U.S.C. § 1708(a) provided Indian “settlement lands shall 

be subject to the civil and criminal laws and jurisdiction of the State of Rhode Island”). Debtor’s 

cases are of little relevance to whether Congress unequivocally expressed an intent to abrogate 

tribal immunity under the Bankruptcy Code. Debtor cannot meet his burden to prove Congress 

abrogated tribal immunity. Murphy, 45 F.3d at 522. Lendgreen, BDC, and Holdings7 enjoy tribal 

immunity and the Court should dismiss the Stay Motion pursuant to Rule 12(b)(1) or 12(b)(6). 

II. The Stay Motion Fails to State a Claim for Relief. 

The Objection attempts to cure the Stay Motion’s deficiencies by requesting the Court take 

judicial notice of facts not alleged in the Stay Motion.8 “Judicial notice is a rule of convenience, 

intended to save time and resources by dispensing with the presentation of evidence, and is 

intended to avoid the formal introduction of evidence in limited circumstances where the fact 

6 The tribal exhaustion doctrine is a further distinction regarding the Rule 12(b)(1) analysis. Given Congress did not 
abrogate tribal immunity under the Code, the Stay Motion is properly dismissed under Rule 12(b)(1) or 12(b)(6). 
7 Debtor concedes Lendgreen, BDC, and Holdings are arms of the Tribe. Stay Motion ¶ 3; Objection p.14; Ninigret 
Dev. Corp., 207 F.3d at 29 (“an arm of the Tribe enjoys the full extent of the Tribe’s sovereign immunity”). 
8 As detailed in the Motion, and without any justification or theory alleged to support the same, Debtor makes a 
collective reference to Lendgreen, BDC, Holdings, and the Tribe as a singular “Creditor.” Debtor makes this singular 
reference despite the reality of Debtor’s own allegations and attachments demonstrating that only Lendgreen made 
the loan, was listed in the schedules, listed in the mailing matrix, purportedly received notice of the bankruptcy filing 
prior to the acts complained of, and allegedly made the calls and sent the emails forming the basis of the Stay Motion.
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sought to be proved is so well known that evidence in support thereof is unnecessary.” AM. JUR.

EVIDENCE § 24. (citations omitted) (emphasis added). Judicial notice does not cure a party’s failure 

to allege facts as an initial matter, as Debtor has here. The Stay Motion fails to allege facts Debtor 

now requests the Court take judicial notice. Moreover, the contents of the filings are not susceptible 

to judicial notice. Judicial notice of four-year-old filings in an unrelated case merely operates to 

introduce that parties in an unrelated case filed certain pleadings on certain dates. Global Network 

Communications, Inc. v. City of New York, 458 F.3d 150 (2d Cir. 2006) (“A court may take judicial 

notice of a document filed in another court not for the truth of the matters asserted in the other 

litigation, but rather to establish the fact of such litigation and related filings.”) (emphasis added). 

The Objection’s new allegations and the exhibits attached thereto are improper, and not subject to 

consideration for purposes of the Motion to Dismiss. The Court should strike the same. 

Despite the complete absence of allegations in the Stay Motion on the issue, the Objection 

attempts to create a narrative that Lendgreen, BDC, and Holdings cannot have tribal immunity and 

retain corporate form, or as Debtor states, they “cannot have their cake and eat it too.” The law 

does not support this narrative. Courts cannot disregard corporate form absent a recognized legal 

justification. Dole Food Co. v. Patrickson, 538 U.S. 468, 474 (2003) (“A basic tenet of American 

corporate law is that the corporation and its shareholders are distinct entities.”); In re Indus. Comm. 

Elec., Inc., 319 B.R. 35, 49 (D. Mass. 2005) (“Only in rare instances, in order to prevent gross 

inequity, will a . . . court look beyond the corporate form”). 

Debtor’s theories for disregarding corporate form here are not recognized in law, 

unsupported by allegations, or both, and all are entirely absent from the Stay Motion. First, Debtor 

alleges, for the first in the Objection, that the “arm of the tribe determination” somehow 

automatically disregards corporate form. The law does not support this theory, as evidenced by 
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Debtor’s failure to cite a single case in support. Debtor cites Ninigret for the suggestion that an 

arm is “legally indistinguishable from the tribe.” This is a mischaracterization.9 The Ninigret court 

merely stated it “shall not distinguish between the Tribe and the [arm] in discussing concepts such 

as tribal sovereign immunity and tribal exhaustion.” Ninigret, 207 F.3d at 29 (emphasis added). 

This is an entirely different, independent analysis from whether to disregard corporate form, which 

was not at issue in Ninigret. Despite Debtor’s assertions to the contrary and failure to cite a single 

case in support, an arm’s tribal immunity and corporate separateness are not mutually exclusive. 

Second, while Debtor makes a conclusory reference to vicarious liability in the Objection, the Stay 

Motion fails to allege facts to support application of this theory. Debtor’s only cited case—in the 

Objection—on vicarious liability is distinguishable, as Ramirez v. Toops, Case No. 13-03067 

(Bankr. S.D. Tex. June 4, 2014) concerned a lienholder contracting with a third party to repossess 

a truck, and the court found the lienholder vicarious liable for the third party’s failure to return the 

truck after the debtor filed bankruptcy. The debtor in Ramirez alleged facts to support application 

of vicarious liability. The Stay Motion fails to even mention vicarious liability or any facts to 

support its application. Finally, Debtor appears to argue, for the first time in the Objection, that 

mere “whole ownership” of subsidiaries somehow renders a parent liable per se for a subsidiary’s 

alleged conduct. Again, Debtor fails to cite a single case in support of this proposition. 

Debtor has failed to state a claim for relief against Lendgreen, BDC, and Holdings. 

Moreover, the Court lacks subject matter jurisdiction given Lendgreen, BDC, and Holdings enjoy 

tribal sovereign immunity, which Congress has not unequivocally abrogated under the Code. 

Therefore, Lendgreen, BDC, and Holdings respectfully request this Court dismiss the Stay Motion. 

9 Debtor’s claim that “Respondents agree Mr. Coughlin has, in fact, stated a claim for which relief can be sought 
against the Tribe’s arms” is another mischaracterization, which Respondents deny. Respondents also deny that finding 
Congress has not abrogated tribal immunity under the Code will lead to absurd results. 
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Dated: September 4, 2020 

Respectfully submitted, 

/s/ Adrienne K. Walker
Adrienne K. Walker, Esq. 
Aaron M. Williams, Esq. 
MINTZ, LEVIN, COHN, FERRIS, 
GLOVSKY AND POPEO, P.C. 
One Financial Center 
Boston, Massachusetts  02111 
Tel:  617-542-6000 
Fax:  617-542-2241 
E-mail: awalker@mintz.com
amwilliams@mintz.com

SPENCER FANE LLP 

/s/ Zachary R.G. Fairlie
Scott J. Goldstein; admitted pro hac vice 
Zachary R.G. Fairlie; admitted pro hac vice 
1000 Walnut Street, Suite 1400 
Kansas City, Missouri  64106 
Tel: (816) 474-8100 
Fax: (816) 474-3216 
sgoldstein@spencerfane.com 
zfairlie@spencerfane.com 

CERTIFICATE OF SERVICE 

I, Adrienne K. Walker, do hereby certify that on the September 4, 2020, I caused a copy of 

the foregoing to be served through the ECF system, and that copies will be sent electronically to 

registered participants and paper copies will be sent to those indicated as non-registered 

participants requesting notice as of the date herein. 

Dated:  September 4, 2020 

/s/ Adrienne K. Walker 
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