
  

 
 
 

IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 
 

 
 
No. 16-492L 

 
Judge Patricia Campbell-Smith 

 
 
 
 
 

 
 

THE UNITED STATES’ MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF ITS MOTION TO DISMISS PLAINTIFF’S 

SECOND AMENDED COMPLAINT 
 
 
 

CHEMEHUEVI INDIAN TRIBE, 

 

v  

THE UNITED STATES OF AMERICA, 

 

Case 1:16-cv-00492-MHS   Document 56-1   Filed 06/24/19   Page 1 of 57



 i 

TABLE OF CONTENTS 
 

 
I. Introduction ......................................................................................................................... 1 

II. Background ......................................................................................................................... 1 

A. Factual Background ................................................................................................ 1 

B. Legal Background Relating to Count III (Water Rights) ........................................ 4 

C. Procedural Background ........................................................................................... 7 

III. Standard of Review ............................................................................................................. 8 

IV. Argument .......................................................................................................................... 10 

A. Plaintiff’s Claims Have Been Extinguished Or Are Time-Barred. ....................... 10 

1. The ICCA has extinguished those of Plaintiff’s claims in Counts I 
and IV that pre-dated or existed before August 13, 1946 ......................... 11 

2. The applicable statute of limitations bars all of Plaintiff’s claims that 
accrued or existed more than six years before the filing of this case. ...... 13 

B. This Court Lacks Jurisdiction Over Plaintiff’s Claims In Counts III And IV 
Because Plaintiff Fails To Plead Any Money-Mandating Duties. ........................ 21 

1. Plaintiff’s breach of trust claims regarding its water rights in Count 
III have no basis in statute, regulation, or treaty. ...................................... 22 

a.  General trust duties are not sufficient to create a money-
mandating trust duty ..................................................................... 23 

b. The existence of Winters water rights does not give rise to a 
specific money-mandating duty .................................................... 24 

c. Long-term leasing regulations do not provide a basis for 
Plaintiff’s claims ........................................................................... 26 

d. The Indian Tribes Privileges and Immunities Act does not 
provide a basis for Plaintiff’s claims ............................................ 27 

2. Plaintiff has no valid legal basis for the many accountings that it has 
demanded. ................................................................................................. 29 

C. Counts II, III, And IV Fail To State A Claim Upon Which Relief Can Be 
Granted In Part Or In Whole. ................................................................................ 32 

Case 1:16-cv-00492-MHS   Document 56-1   Filed 06/24/19   Page 2 of 57



 

ii 
 

1. Plaintiff fails to state a claim regarding the taking of its shoreline 
property. .................................................................................................... 32 

2. Plaintiff fails to state a claim for an accounting of suspense 
accounts..................................................................................................... 33 

3. Plaintiff fails to state a claim regarding the diversion of unclaimed 
per capita accounts to tribal ownership. .................................................... 34 

4. Plaintiff fails to state a claim regarding the taking of its water rights. ..... 36 

D. Plaintiff Lacks Standing To Pursue Counts III And IV. ....................................... 38 

1. Plaintiff has suffered no injury to its usufructuary water rights. .............. 39 

2. Plaintiff suffered no injury regarding the shoreline lands between 
1941 and 1974. .......................................................................................... 41 

E. The Court Lacks Jurisdiction Over Plaintiff’s Claims To The Extent 
Plaintiff Seeks Declaratory And Injunctive Relief. .............................................. 42 

1. This Court does not have jurisdiction over Plaintiff’s demand for a 
“complete, meaningful” accounting.......................................................... 43 

2. This Court does not have jurisdiction to order the Secretary to sign 
lease agreements for Plaintiff’s water rights. ............................................ 44 

V. Conclusion ........................................................................................................................ 46 

 
 
 
 
 
 
 
 
 
 
 
 
  

Case 1:16-cv-00492-MHS   Document 56-1   Filed 06/24/19   Page 3 of 57



 

iii 
 

TABLE OF AUTHORITIES 
 
Cases 

AAFES v. Sheehan, 
456 U.S. 728 (1982) .................................................................................................................. 22 

Alabama-Coushatta Tribe of Texas v. United States, 
No. 3-83, 2000 WL 1013532 (Fed. Cl. June 19, 2000) ............................................................ 11 

Am. Indians Residing on the Maricopa-Ak Chin Reservation v. United States, 
667 F.2d 980 (Ct. Cl. 1981) ...................................................................................................... 43 

Arizona v. California (2006 Consolidated Decree), 
547 U.S. 150 (2006) ...................................................................................................... 5, 6, 7, 38 

Arizona v. California (Arizona II), 
466 U.S. 144 (1984) .................................................................................................................... 5 

Arizona v. California, 
439 U.S. 419 (1979) .................................................................................................................... 5 

Arizona v. California (1964 Decree), 
376 U.S. 340 (1964) ............................................................................................................ 3, 5, 8 

Arizona v. California (Arizona I), 
373 U.S. 546 (1963) .......................................................................................................... 4, 5, 39 

Armstrong v. United States, 
364 U.S. 40 (1960) .................................................................................................................... 32 

Arrigoni Enter., LLC v. Town of Durham, Conn., 
136 S. Ct. 1409 (2016) .............................................................................................................. 33 

Ashcroft v. Iqbal, 
556 U.S. 662 (2009) .............................................................................................................. 9, 32 

Bell Atl. Corp. v. Twombly, 
550 U.S. 544 (2007) .............................................................................................................. 9, 32 

Block v. North Dakota, 
461 U.S. 273 (1983) .................................................................................................................. 15 

Brown v. Legal Found. of Wash., 
538 U.S. 216 (2003) .................................................................................................................. 32 

Building & Constr. Trades Dep’t v. Martin, 
961 F.2d 269 (D.C. Cir. 1992) ............................................................................................ 18, 19 

Casitas Mun. Water Dist. v. United States, 
708 F.3d 1340 (Fed. Cir. 2013) ...................................................................................... 6, 37, 38 

Catawba Indian Tribe v. United States, 
982 F.2d 1564 (Fed. Cir. 1993) ................................................................................................ 21 

Case 1:16-cv-00492-MHS   Document 56-1   Filed 06/24/19   Page 4 of 57



 

iv 
 

Collier v. CSX Transp. Inc., 
673 F. App'x 192 (3d Cir. 2016) ............................................................................................... 10 

County of Oneida v. Oneida Indian Nation, 
470 U.S. 226 (1985) .................................................................................................................. 40 

Crow Creek Sioux Tribe v. United States, 
900 F.3d 1350 (Fed. Cir. 2018) .......................................................................................... 25, 40 

Crusan v. United States, 
86 Fed. Cl. 415 (2009) ................................................................................................................ 9 

DaimlerChrysler Corp. v. United States, 
442 F.3d 1313 (Fed. Cir. 2006) .................................................................................................. 8 

Delaware State Coll. v. Ricks, 
449 U.S. 250 (1980) .................................................................................................................. 21 

Eastport S.S. Corp. v. United States, 
372 F.2d 1002 (Ct. Cl. 1967) .................................................................................................... 22 

Evans v. United States, 
107 Fed. Cl. 442 (2012) ............................................................................................................ 43 

First English Evangelical Lutheran Church of Glendale v. Los Angeles, 
482 U.S. 304 (1987) .................................................................................................................. 33 

Frederico v. United States, 
374 F. App’x 15 (Fed. Cir. 2009) ............................................................................................... 9 

Grey v. United States, 
21 Cl. Ct. 285 (1990) ................................................................................................................ 27 

Gros Ventre Tribe v. United States, 
469 F.3d 801 (9th Cir. 2006) .............................................................................................. 23, 24 

Halldorson v. Sandi Grp., 
934 F. Supp. 2d 147 (D.D.C. 2013) .......................................................................................... 10 

Hopi Tribe v. United States, 
113 Fed. Cl. 43 (2013) .............................................................................................................. 25 

Hopland Band of Pomo Indians v. United States, 
855 F.2d 1573 (Fed. Cir. 1988) .......................................................................................... 11, 20 

In re Gen. Adjudication of all Rights to Use Water in the Big Horn River System, 
753 P.2d 76 (Wyo. 1988) .......................................................................................................... 28 

James v. Caldera, 
159 F.3d 573 (Fed. Cir. 1998) ............................................................................................ 42, 44 

John R. Sand & Gravel Co. v. United States, 
552 U.S. 130 (2008) .................................................................................................................. 15 

Case 1:16-cv-00492-MHS   Document 56-1   Filed 06/24/19   Page 5 of 57



 

v 
 

John R. Sand & Gravel Co. v. United States, 
457 F.3d 1345 (Fed. Cir. 2006) ................................................................................................ 11 

John v. United States, 
720 F.3d 1214 (9th Cir. 2013) ................................................................................................ 5, 6 

John v. United States, 
247 F.3d 1032 (9th Cir. 2001) .................................................................................................... 5 

Kinsey v. United States, 
852 F.2d 556 (Fed. Cir. 1988) .................................................................................................. 15 

Klamath & Modoc Tribes v. United States, 
174 Ct. Cl. 483 (1966) .............................................................................................................. 43 

K–Tech Telecomm., Inc. v. Time Warner Cable, Inc., 
714 F.3d 1277 (Fed. Cir. 2013) .................................................................................................. 9 

LeBeau v. United States, 
474 F.3d 1334 (Fed. Cir. 2007) ................................................................................................ 35 

Lindsay v. United States, 
295 F.3d 1252 (Fed. Cir. 2002) ................................................................................................ 10 

Lujan v. Defenders of Wildlife, 
504 U.S. 555 (1992) .................................................................................................................. 39 

Marceau v. Blackfeet Hous. Auth., 
540 F.3d 916 (9th Cir. 2008) .............................................................................................. 25, 26 

Menominee Tribe v. United States, 
726 F.2d 718 (Fed. Cir. 1984) .................................................................................................. 15 

Minnesota v. Mille Lacs Band of Chippewa Indians, 
526 U.S. 172 (1999) .................................................................................................................. 28 

Muscogee (Creek) Nation of Okla. v. United States, 
103 Fed. Cl. 210 (2011) ....................................................................................................... 43-44 

Nat’l Air Traffic Controllers Ass’n v. United States, 
160 F.3d 714 (Fed. Cir. 1998) ............................................................................................ 44, 45 

Navajo Dev. Co. v. Sanderson, 
655 P.2d 1374 (Colo. 1982) ...................................................................................................... 37 

Navajo Nation v. United States, 
631 F.3d 1268 (Fed. Cir. 2011) .......................................................................................... 20, 21 

Navajo Tribe v. New Mexico, 
809 F.2d 1455 (10th Cir. 1987) ................................................................................................ 15 

Niagara Mohawk Paper Corp. v. Fed. Power Comm’n, 
202 F.2d 190 (D.C. Cir. 1952) .................................................................................................... 5 

Case 1:16-cv-00492-MHS   Document 56-1   Filed 06/24/19   Page 6 of 57



 

vi 
 

N. Colo. Water Conservancy Dist. v. United States, 
88 Fed. Cl. 636 (2009) .............................................................................................................. 44 

Oglala Sioux Tribe v. United States Army Corps of Eng’rs, 
570 F.3d 327 (D.C. Cir. 2009) .................................................................................................. 13 

Overall Roofing & Constr. Inc. v. United States, 
929 F.2d 687 (Fed. Cir. 1991) .................................................................................................. 45 

Penn Cent. Transp. Co. v. City of New York, 
438 U.S. 104 (1978) .................................................................................................................. 38 

Pit River Tribe v. BLM, 
306 F. Supp. 2d 929 (E.D. Cal. 2004) ...................................................................................... 24 

Plains Commerce Bank v. Long Family Land & Cattle Co., 
554 U.S. 316 (2008) .................................................................................................................. 42 

Pueblo of Jemez v. United States, 
790 F.3d 1143 (10th Cir. 2015) ................................................................................................ 15 

Quapaw Tribe of Okla. v. United States, 
120 Fed. Cl. 612 (2015) ............................................................................................................ 36 

Quapaw Tribe of Okla. v. United States, 
111 Fed. Cl. 725 (2013) ............................................................................................................ 42 

Ramona Two Shields v. United States, 
820 F.3d 1324 (Fed. Cir. 2016) ................................................................................................ 20 

Renne v. Geary, 
501 U.S. 312 (1991) .................................................................................................................... 8 

Reynolds v. Army & Air Force Exch. Serv., 
846 F.2d 746 (Fed. Cir. 1988) .................................................................................................... 8 

Rocovich v. United States, 
933 F.2d 991 (Fed. Cir. 1991) .................................................................................................... 9 

Rogers v. Johnson-Norman, 
466 F. Supp. 2d 162 (D.D.C. 2006) .......................................................................................... 10 

San Carlos Apache Tribe v. United States, 
639 F.3d 1346 (Fed. Cir. 2011) ............................................................................................ 2, 20 

Seneca Nation of Indians v. State of N.Y., 
26 F. Supp. 2d 555 (W.D. N.Y. 1998) ...................................................................................... 41 

Shoshone Indian Tribe v. United States (Shoshone IV), 
672 F.3d 1021 (Fed. Cir. 2012) .......................................................................................... 15, 41 

Shoshone Indian Tribe v. United States (Shoshone II), 
364 F.3d 1339 (Fed. Cir. 2004) .......................................................................................... 16, 18 

Case 1:16-cv-00492-MHS   Document 56-1   Filed 06/24/19   Page 7 of 57



 

vii 
 

Skeem v. United States, 
273 F. 93 (9th Cir. 1921) .......................................................................................................... 26 

Skinner v. Switzer, 
562 U.S. 521 (2011) .................................................................................................................... 9 

Smith v. McCullough, 
270 U.S. 456 (1926) .................................................................................................................. 41 

Spirit Lake Tribe v. North Dakota, 
262 F.3d 732 (8th Cir. 2001) .................................................................................................... 15 

Standing Rock Sioux Tribe v. U.S. Army Corp of Engr’s, 
255 F. Supp. 3d 101 (D.D.C. 2017) .................................................................................... 24, 25 

Steel Co. v. Citizens for a Better Env’t, 
523 U.S. 83 (1998) ...................................................................................................................... 8 

Toxgon Corp. v. BNFL, Inc., 
312 F.3d 1379 (Fed. Cir. 2002) .................................................................................................. 9 

United States v. Dann, 
470 U.S. 39 (1985) .................................................................................................................... 11 

United States v. Dion, 
476 U.S. 734 (1986) .................................................................................................................. 28 

United States v. Estate of Hage, 
810 F.3d 712 (9th Cir. 2016) .................................................................................................... 37 

United States v. Jicarilla Apache Nation, 
564 U.S. 162 (2011) ............................................................................................................ 23, 24 

United States v. Jim, 
409 U.S. 80 (1972) .................................................................................................................... 36 

United States v. King, 
395 U.S. 1 (1969) ................................................................................................................ 44, 45 

United States v. Mitchell, 
445 U.S. 535 (1980) .................................................................................................................. 21 

United States v. Mottaz, 
476 U.S. 834 (1986) ............................................................................................................. 14-15 

United States v. Navajo Nation (Navajo II), 
556 U.S. 287 (2009) ................................................................................................ 21, 22, 25, 31 

United States v. Navajo Nation (Navajo I), 
537 U.S. 488 (2003) ...................................................................................................... 22, 23, 25 

United States v. Testan, 
424 U.S. 392 (1976) .................................................................................................................. 22 

Case 1:16-cv-00492-MHS   Document 56-1   Filed 06/24/19   Page 8 of 57



 

viii 
 

United States v. White Mountain Apache Tribe, 
537 U.S. 465 (2003) .................................................................................................................. 31 

W. Shoshone Nat. Council v. United States, 
73 Fed. Cl. 59 (2006) ................................................................................................................ 43 

Warr v. United States, 
46 Fed. Cl. 343 (2000) .............................................................................................................. 26 

Washington v. Wash. State Commercial Passenger Fishing Vessel Ass'n, 
443 U.S. 658 (1979) .................................................................................................................. 28 

Winters v. United States, 
207 U.S. 564 (1908) .............................................................................................................. 4, 39 

Wolfchild v. United States, 
731 F.3d 1280 (Fed. Cir. 2013) .......................................................................................... 17, 18 

Wyandot Nation of Kansas v. United States, 
124 Fed. Cl. 601 (2016) ...................................................................................................... 18, 19 

Statutes 

25 U.S.C. § 81 ................................................................................................................... 22, 26, 44 

25 U.S.C. § 162a(d)(5) .................................................................................................................. 19 

25 U.S.C. § 162a(d)(8) .................................................................................................................. 25 

25 U.S.C. § 164 ............................................................................................................................. 36 

25 U.S.C. § 177 ....................................................................................................................... 26, 40 

25 U.S.C. § 415 ............................................................................................................................. 26 

25 U.S.C. §§ 5101-5144 ............................................................................................................... 27 

25 U.S.C. § 1232 ........................................................................................................................... 35 

25 U.S.C. § 1235 ..................................................................................................................... 35, 36 

25 U.S.C. § 4011(a) ...................................................................................................................... 29 

25 U.S.C. § 4011(b) ...................................................................................................................... 19 

25 U.S.C. § 4044 ....................................................................................................................... 4, 30 

25 U.S.C. § 4044(2)(B) ................................................................................................................. 30 

25 U.S.C. § 5123(f) ................................................................................................................. 23, 27 

25 U.S.C. § 5123(g) ................................................................................................................ 23, 27 

28 U.S.C. § 1491(a)(1) .................................................................................................................. 21 

28 U.S.C. § 1491(a)(2) ............................................................................................................ 42, 43 

Case 1:16-cv-00492-MHS   Document 56-1   Filed 06/24/19   Page 9 of 57



 

ix 
 

28 U.S.C. § 1505 ........................................................................................................................... 21 

28 U.S.C. § 2501 ......................................................................................................... 10, 11, 13, 15 

ICCA § 12, 25 U.S.C. § 70k (1976) ............................................................................................. 11 

ICCA, Ch. 959, Pub. L. No. 725, § 2, 60 Stat. 1049 (1946) ......................................................... 11 

Pub. L. No. 100-202, 101 Stat. 1329 (1987) ............................................................................. 4, 31 

Pub. L. No. 102-575, 106 Stat. 4600 (1992) ................................................................................. 28 

Pub. L. No. 107-153, 116 Stat. 79 (2002) ................................................................................. 4, 30 

Pub. L. No. 108-451, 118 Stat. 3478 (2004) ................................................................................. 28 

Pub. L. No. 109-158, 119 Stat. 2954 (2005) ............................................................................. 4, 30 

Pub. L. No. 113-76, 128 Stat. 5 (2014) ......................................................................................... 18 

Pub. L. No. 114-322, 130 Stat. 1628 (2016) ................................................................................. 28 

Pub. L. No. 74-409, 49 Stat. 1028 (1935) ..................................................................................... 12 

Pub. L. No. 91-417, 84 Stat. 868 (1970) ......................................................................................... 3 

Pub. L. No. 91-417, 84 Stat. 868 (1970) ....................................................................................... 35 

Pub. L. No. 97-385, 96 Stat. 1944 (1982) ..................................................................................... 12 

Rules 

RCFC 8(a) ....................................................................................................................................... 9 

RCFC 12(b)(1) ........................................................................................................................ 13, 25 

RCFC 12(b)(6) .......................................................................................................................... 9, 32 

Regulations 

25 C.F.R. § 115.002 ...................................................................................................................... 34 

25 C.F.R. § 115.801 ...................................................................................................................... 29 

25 C.F.R. § 115.803 ...................................................................................................................... 29 

25 C.F.R. § 115.820 ...................................................................................................................... 35 

Other Authorities 

Implementing the Winters Doctrine of Indian Reserved Water Rights: Producing Indian Water 
and Economic Development Without Injuring Non-Indian Water Users, 
27 Gonz. L. Rev. 447 (1991/92) ............................................................................................... 40 

Water Law in a Nutshell 368-69 (5th ed. 2015)  .......................................................................... 40 

 

Case 1:16-cv-00492-MHS   Document 56-1   Filed 06/24/19   Page 10 of 57



 1 

I. INTRODUCTION 

After this Court denied without prejudice the United States’ motion to dismiss on certain 

jurisdictional grounds (ECF No. 14) and allowed Plaintiff Chemehuevi Tribe (“Plaintiff” or 

“Tribe”) to take limited jurisdictional discovery, the parties engaged in a document review and 

production process that took over two years and that ultimately resulted in the government’s 

production to Plaintiff of over 20,000 non-privileged documents (over 60,000 images or pages).  

Based ostensibly on their review of the produced discovery materials, Plaintiff lodged its Second 

Amended Complaint, first in an unredacted format in April 2019 (ECF No. 45) and then in a 

redacted format in May 2019 (ECF No. 51).  Plaintiff’s efforts are unavailing.  The Second 

Amended Complaint (regardless of redaction) is fatally flawed because, like the original complaint 

(ECF No. 1) and, as explained in detail below, Plaintiff fails to set forth claims over which this 

Court has proper subject-matter jurisdiction, as well as claims upon which relief can be granted.  

This Court should grant the United States’ motion and dismiss the specific claims in Counts I-V 

of the Second Amended Complaint,1 pursuant to Rules 12(b)(1) and (b)(6) of the Rules of the 

Court of Federal Claims (“RCFC”).  

II. BACKGROUND 

A. Factual Background 

Plaintiff is a federally-recognized Indian tribe that used and occupied the Mojave Desert’s 

mountains and canyons and the Colorado River shoreline prior to western expansion into these 

                                                           
1 The Second Amended Complaint makes broad and general allegations related to certain events 
and potential claims over the past century without specifying dates of the events or the facts 
underlying the claims for which Plaintiff seeks damages.  Plaintiff’s allegations do not meet the 
specificity requirement in this Court’s February 23, 2017 Order (ECF No. 14) or the RCFC.  For 
that reason, this motion addresses only the specific claims identified in Counts I-V of the Second 
Amended Complaint. 
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regions from the United States.2  Second Amended Complaint (“Compl.”), ECF No. 51, ¶¶ 2, 7.  

In 1875, Plaintiff asked the United States to set aside lands for its use in the Chemehuevi Valley.  

Id. ¶ 10.  The Secretary of the Interior set aside 36,000 acres on the California side of the Colorado 

River for the Chemehuevi Indian Reservation in 1907.  Id. ¶ 11.  Approximately, 7,136.53 tribal 

acres and 639.59 allotted acres were removed from Plaintiff’s original reservation pursuant to the 

Act of July 8, 1940 (54 Stat. 744) for construction of the Parker Dam and Reservoir Project.  Id. ¶ 

27.  In exchange for the tribal lands, the Metropolitan Water District (“MWD”) paid $80,879.45 

to the United States for deposit into a Treasury account to Plaintiff’s credit.  Id. ¶ 30.  At the time 

of this payment by the MWD in 1940, the Chemehuevi Tribe was not federally recognized; federal 

recognition was not reinstated until June 5, 1970.  Id.  Contrary to Plaintiff’s allegation questioning 

whether the MWD money was ever paid to Plaintiff, id. ¶ 83, the United States placed Plaintiff’s 

portion of the MWD payment into Plaintiff’s “Proceeds of Labor” account in March 1942, where 

it remained and earned interest until it was withdrawn by Plaintiff for budgetary expenses.  See 

Chemehuevi revenue ledger, ECF No. 7-3; Compl. ¶ 33; redacted Tribal Resolutions from 1970-

1973, attached hereto as Ex. 1.3   

 In August 1951, Plaintiff filed two petitions in the Indian Claims Commission (“ICC”), 

one for a taking of Chemehuevi aboriginal title land in California, Arizona, and Nevada, and the 

other for an accounting and other relief.  Compl. ¶¶ 40-41.  After a trial, Plaintiff and the United 

States negotiated a consolidated compromise settlement of the Chemehuevi land-related claims 

                                                           
2 Under the applicable standard of review for this motion, factual allegations in the Second 
Amended Complaint are assumed true unless there is evidence provided to the contrary.  See San 
Carlos Apache Tribe v. United States, 639 F.3d 1346, 1349-50 (Fed. Cir. 2011) (citation 
omitted).  
3 This exhibit is redacted in order to protect confidential information.  If the Court requests the 
unredacted version, the United States will seek leave to file this exhibit under seal. 
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for a net total of $996,834.81.  Id. ¶¶ 43-44, 47.  The settlement was entered as a Final Judgment 

on December 17, 1964.  Id. ¶ 47.  Plaintiff’s judgment funds were appropriated by the Act of June 

30, 1965, and authorized for distribution in per capita payments to the lineal descendants who 

were born on or before September 25, 1970, to members of the Chemehuevi Tribe as it existed in 

1860 and who did not elect to recover similar payments via association with any other tribe.  Id. ¶ 

48; see also Act of September 25, 1970, Pub. L. No. 91-417, 84 Stat. 868.   

 In 1952, the states of Arizona and California commenced litigation over the extent of each 

state’s right to use water from the Colorado River.  Compl. ¶ 99.  The United States intervened 

and sought water rights on behalf of various entities, including the Chemehuevi and four other 

Indian reservations.  Id. ¶ 100.  In the Supreme Court’s 1964 decision, Plaintiff’s water rights were 

specifically established as “annual quantities not to exceed (i) 11,340 acre-feet of diversions from 

the mainstream or (ii) the quantity of mainstream water necessary to supply the consumptive use 

required for irrigation of 1,900 acres and for the satisfaction of related users, whichever of (i) or 

(ii) is less, with a priority date of February 2, 1907.”  Id. ¶ 103 (quoting Arizona v. California, 376 

U.S. 340 (1964)).  Since that decision, Plaintiff has consumed only a small portion of the water 

from the Colorado River to which it has a right, and Plaintiff alleges that other junior users have 

used water from the Colorado River without any payment to Plaintiff.  Id. ¶¶ 107-108. 

 In 1974, the Secretary of the Interior ordered that equitable title to twenty-one miles of 

shoreline lands along the Colorado River be returned to Plaintiff.  Id. ¶ 125.  The two major sources 

of income from the shoreline lands have been income from rents and leases and income in the form 

of audited net profit distributions from the Havasu Landing Resort.  Id. ¶ 131.  Most of this income 

is paid directly to Plaintiff, but a portion of the income from rents and leases is deposited by the 

Bureau of Indian Affairs (“BIA”) into “suspense accounts” for Plaintiff’s benefit.  Id. ¶¶ 132-133.  
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Plaintiff’s Tribal Council adopts resolutions to draw down funds from the accounts.  Id. ¶ 134.   

 In 1987, Congress required the government to audit and reconcile tribal trust funds and to 

provide the tribes with an accounting of such funds pursuant to the Act of December 22, 1987, 

Pub. L. No. 100-202, 101 Stat. 1329.  Compl. ¶ 57.  The United States retained an accounting firm, 

Arthur Andersen LLP to prepare and issue reconciliation reports to all federally recognized tribes.  

Id. ¶ 58.  Plaintiff received its reconciliation report on January 8, 1996.  See Federal Express record, 

ECF No. 7-4.  Plaintiff also submitted an acknowledgment of the receipt of the report dated 

February 9, 1996, which stated that Plaintiff required additional time to review the report.  See 

Acknowledgement, attached hereto as Ex. 2.  In any event, all reports are “deemed to have been 

received by the Indian tribe on December 31, 2000” pursuant to section 304 of the American Indian 

Trust Fund Management Reform Act of 1994 (“Trust Reform Act”), 25 U.S.C. § 4044, Pub. No. 

L. 107-153 § 1, 116 Stat. 79, Mar. 19, 2002, as amended Pub. L. No. 109-158 § 1, 119 Stat. 2954, 

Dec. 30, 2005.  Compl. ¶ 65. 

B.  Legal Background Relating to Count III (Water Rights) 

In Winters v. United States, the Supreme Court held that the establishment of an Indian 

reservation impliedly reserved the amount of water necessary to fulfill the purposes of the 

reservation.  207 U.S. 564, 576-77 (1908).  The right to this necessary amount of water has been 

referred to as the “Winters water rights” or “Winters doctrine.”  In Arizona v. California, the 

Supreme Court subsequently relied on Winters to find that water from the Colorado River was 

“essential to the life of the Indian people” and thus the establishment of an Indian reservation 

included reserved rights in the amount “necessary to make the reservation livable.”  373 U.S. 546, 

559 (1963) (“Arizona I”).   

The Arizona I Supreme Court case resolved long-standing disputes over claims to Colorado 
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River waters in the river’s Lower Basin.  Id.  In its 1963 decision, the Court held that the United 

States reserved water for five Indian reservations, including the Chemehuevi Indian Reservation, 

consistent with Winters.  Id. at 599.  The Court’s 1964 Decree provided that the Chemehuevi Indian 

Reservation is entitled to:    

annual quantities not to exceed (i) 11,340 acre-feet of diversions from the 
mainstream or (ii) the quantity of mainstream water necessary to supply the 
consumptive use required of irrigation of 1,900 acres and for the satisfaction of 
related uses, whichever of (i) or (ii) is less, with a priority date of February 2, 1907. 
 

Arizona v. California, 376 U.S. 340, 344 (1964) (“1964 Decree”); 547 U.S. 150, 157 (2006) (“2006 

Consolidated Decree”).  Because of its early priority date, the Reservation’s water right is a 

“[p]resent perfected right,” which means a water right acquired in accordance with state law and 

existing as of June 25, 1929.  2006 Consolidated Decree at Art. I(H), 547 U.S. at 154.  Although 

the Supreme Court quantified the Reservation’s water right based on the consumptive use required 

for irrigation of the practicably irrigable acres on the Reservation, reserved rights may be used for 

any lawful purpose on the Reservation.  Arizona v. California, 439 U.S. 419, 421-22 (1979) (per 

curium), amended, 466 U.S. 144 (1984) (“Arizona II”).   

Like all water rights, the Chemehuevi Indian Reservation’s reserved water rights are 

usufructuary, not possessory.  Water rights do not give Plaintiff, or any other party, ownership of 

any molecules of water.  John v. United States, 720 F.3d 1214, 1225 (9th Cir. 2013) (“Since 1908, 

the courts have also recognized that a federal reservation of land carries with it the right to use 

water necessary to serve the purposes of federal reservations.”); John v. United States, 247 F.3d 

1032, 1041 (9th Cir. 2001) (“[T]he reserved rights doctrine vests in the United States only a 

usufructuary interest in water, not an ownership interest.”); see also Niagara Mohawk Paper Corp. 

v. Fed. Power Comm’n, 202 F.2d 190, 198 (D.C. Cir. 1952) (per curiam) (“[T]he water rights in 

question do not rest upon a claim of ownership of the running waters of the Niagara.  It is a 
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usufructuary property right in the waters which is asserted—a vastly different thing, which was 

recognized at common law and has been confirmed by judicial decisions.”), aff’d, 347 U.S. 239, 

247 n. 10 (1954) (noting “[n]either sovereign nor subject can acquire anything more than a mere 

usufructuary right” in a body of water); accord Casitas Mun. Water Dist. v. United States, 708 

F.3d 1340, 1353-54 (Fed. Cir. 2013) (holding that “[u]nder well-established California law, ‘the 

right of property in water is usufructuary, and consists not so much of the fluid itself as the 

advantage of its use’” (citation omitted)).  Accordingly, while Plaintiff has a reserved right to 

divert up to 11,340 acre-feet per year to fulfill the purposes of its Reservation, it does not own any 

particular molecules of water in the Colorado River on, up, or downstream of the Reservation.  

John, 720 F.3d at 1225; Casitas, 708 F.3d at 1353-54. 

In addition to quantifying water rights, the Supreme Court’s Arizona v. California decision 

established several important facts that are particularly relevant here.  First, the decision 

established the satisfaction of present perfected rights as one of the highest priorities in the 

Secretary’s operation of the Colorado River.  2006 Consolidated Decree, Art. II(A), 547 U.S. at 

154-55.  Second, consistent with the Boulder Canyon Project Act of 1928, the decision confirmed 

the legality of the Secretary’s apportionment of 4,400,000 acre-feet of mainstream Colorado River 

water for use in California if sufficient mainstream water is available to satisfy the 7,500,000 acre-

feet allocation to Lower Basin states.  Id., Art. II(B)(1), 547 U.S. at 155.  Third, the decision 

provided that “[i]f sufficient mainstream water is available for release . . . to satisfy [the] annual 

consumptive use in . . . [Arizona, California, and Nevada] in excess of 7,500,000 acre-feet, such 

excess consumptive use is surplus.”  Id., Art. II(B)(2), 547 U.S. at 155.  In the event of surplus, 

50% of surplus water is to be apportioned for use in California. Id.  Fourth, in times of shortage, 

the Secretary must first satisfy present perfected rights in order of priority before apportioning any 
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remaining water to Lower Basin States.  Id., Art. II(B)(3), 547 U.S. at 155-56.  Finally, in the event 

that a Lower Basin State is not using its full apportionment in any particular year, it set up a 

mechanism for unused apportionments in one state to be used in another state in that year, while 

also providing that “[n]o rights to the recurrent use of such [unused apportionment] shall accrue 

by reason of the use thereof.”  Id., Art. II(B)(6), 547 U.S. at 156. 

C. Procedural Background 

 On April 20, 2016, Plaintiff brought this case for monetary damages relating to breaches 

of certain fiduciary duties allegedly owed to Plaintiff.  ECF No. 1.  Plaintiff’s original complaint 

identified no specific counts.  Id.  Instead, Plaintiff alleged generally that the government had failed 

to obtain the maximum investment return on Plaintiff’s trust funds and to provide “a complete, 

meaningful trust accounting” of its trust funds and assets.  Compl. ¶¶ 53-54.   

The United States moved on August 19, 2016, to dismiss the original complaint on certain 

jurisdictional grounds.  ECF No. 7.  On February 23, 2017, this Court denied the motion without 

prejudice and with leave to refile, and, among other things, allowed the parties time to consider 

whether limited jurisdictional discovery might be appropriate.  ECF No. 14.  The Court also 

directed Plaintiff to amend its complaint to provide “a clearer understanding of the contours of 

plaintiff’s claims,” including specifically enumerated claims with the legal basis for the claim, the 

relevant allegations, and the relevant dates.  Id. 

 On April 3, 2017, Plaintiff filed an amended complaint with four counts.  ECF No. 15.  The 

first count concerned the 1940 Parker Dam compensation monies and sought an accounting and 

damages for the alleged mismanagement of those monies.  Id.  The second count concerned the 

1965 ICC judgment funds for ICC Dockets 351 and 351-A and also sought an accounting and 

alleged mismanagement damages.  Id.  The third count alleged the taking and mismanagement of 
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Plaintiff’s water rights that had been quantified by the United States Supreme Court in Arizona v. 

California, 376 U.S. 340 (1964).  Id.  The fourth count requested an accounting and alleged 

mismanagement damages relating to shoreline lands during the 1941 to 1974 period.  Id. 

During the next two years, the parties engaged in extensive discovery.4  After ostensibly 

reviewing the 20,974 non-privileged documents (63,099 images or pages) that were produced by 

the United States pursuant to Plaintiff’s wide-ranging requests, Plaintiff amended its complaint a 

second time and added numerous paragraphs and an additional claim.  ECF Nos. 45, 51.  In 

addition to the counts stated in its Amended Complaint, Plaintiff added a fifth count in its Second 

Amended Complaint, claiming that the United States failed to comply with its 1987 statutory 

obligation to provide a “complete, meaningful” accounting of Plaintiff’s trust funds.  Id. 

As permitted in this Court’s February 23, 2017 Order, ECF No. 14, the United States now 

renews its motion to dismiss Counts I-V of the Second Amended Complaint. 

III. STANDARD OF REVIEW 

A plaintiff must establish jurisdiction before the Court may proceed to the merits of a case.  

Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 88-89 (1998).  Courts are presumed to lack 

subject matter jurisdiction unless “the contrary appears affirmatively from the record."  Renne v. 

Geary, 501 U.S. 312, 316 (1991) (citation and internal quotation omitted).  “[I]t is settled that a 

party invoking federal court jurisdiction must, in the initial pleading, allege sufficient facts to 

establish the court’s jurisdiction.”  DaimlerChrysler Corp. v. United States, 442 F.3d 1313, 1318 

(Fed. Cir. 2006) (citation omitted)).  Once jurisdiction is contested, plaintiff “bears the burden of 

establishing subject matter jurisdiction by a preponderance of the evidence.”  Reynolds v. Army & 

                                                           
4 Even though this Court permitted Plaintiff the opportunity to take limited jurisdictional 
discovery, Plaintiff’s actual discovery requests—and the United States’ responses thereto—were 
neither limited nor strictly jurisdictional in nature. 
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Air Force Exch. Serv., 846 F.2d 746, 748 (Fed. Cir. 1988) (citation omitted).   

 When deciding a motion to dismiss, the Court may review the content of the competing 

pleadings, exhibits thereto, matters incorporated by reference in the pleadings, whatever is central 

or integral to the claim for relief or defense, and any facts of which the Court will take judicial 

notice.  Crusan v. United States, 86 Fed. Cl. 415, 417-18, aff’d, 374 F. App’x 18 (Fed. Cir. 2009), 

and aff’d sub nom. Frederico v. United States, 374 F. App’x 15 (Fed. Cir. 2009).  When a motion 

to dismiss challenges the Court’s subject matter jurisdiction, the Court may look beyond the 

pleadings and inquire into jurisdictional facts to determine whether jurisdiction exists.  Rocovich 

v. United States, 933 F.2d 991, 993 (Fed. Cir. 1991).  The determination of whether this Court has 

subject matter jurisdiction to hear Plaintiff’s claims is a question of law.  Toxgon Corp. v. BNFL, 

Inc., 312 F.3d 1379, 1381 (Fed. Cir. 2002). 

 Even if the Court were to find that it has subject matter jurisdiction over certain of 

Plaintiff’s claims, these claims should still be dismissed under RCFC 12(b)(6) because the facts 

alleged in the Complaint do not entitle Plaintiff to a legal remedy.  A motion to dismiss under 

RCFC 12(b)(6) tests the legal sufficiency of a complaint in light of RCFC 8(a), which requires “a 

plausible ‘short and plain’ statement of the plaintiff's claim, showing that the plaintiff is entitled 

to relief.”  K–Tech Telecomm., Inc. v. Time Warner Cable, Inc., 714 F.3d 1277, 1282 (Fed. Cir. 

2013) (quoting Skinner v. Switzer, 562 U.S. 521, 530 (2011) (internal quotation mark omitted)).  

Legal conclusions in the complaint may be disregarded because, although the court must “assume 

[the] veracity” of “well-pleaded factual allegations,” Ashcroft v. Iqbal, 556 U.S. 662, 679 (2009), 

“conclusory” allegations are “not entitled to be assumed as true.”  Id. at 681 (citation omitted).   A 

plaintiff must plead enough factual allegations “to raise a right to relief above the speculative 

level.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).  A court should dismiss a complaint 
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“when the facts asserted by the claimant do not entitle him to a legal remedy.”  Lindsay v. United 

States, 295 F.3d 1252, 1257 (Fed. Cir. 2002).      

In addition, and even where not referred to or attached to the complaint, the Court may also 

consider relevant documents where the parties do not dispute their validity.  See Collier v. CSX 

Transp. Inc., 673 F. App'x 192, 197 (3d Cir. 2016) (noting that “on consideration of a motion to 

dismiss, a court may consider unquestionably authentic exhibits in determining whether a plaintiff 

plausibly would be entitled to relief”); Rogers v. Johnson-Norman, 466 F. Supp. 2d 162, 170 n.5 

(D.D.C. 2006); Halldorson v. Sandi Grp., 934 F. Supp. 2d 147, 152 (D.D.C. 2013).  

IV. ARGUMENT 

As explained below, the Second Amended Complaint suffers from fatal jurisdictional 

defects.  Plaintiff’s claims have been extinguished by operation of the Indian Claims Commission 

Act (“ICCA”) or are time-barred by the six-year statute of limitations.  Further, the United States 

does not have any money-mandating duties to Plaintiff regarding the claims in Counts III and IV 

of the Second Amended Complaint.  Additionally, Plaintiff fails to state claims in Counts II, III, 

and IV upon which relief can be granted.  Moreover, Plaintiff lacks standing to bring the claims in 

Counts III and IV.  Lastly, this Court lacks jurisdiction over the claims in Count V because Plaintiff 

seeks non-monetary relief that is beyond this Court’s jurisdiction.  For these reasons, this Court 

should grant the United States’ motion and dismiss this case in the entirety. 

A. Plaintiff’s Claims Have Been Extinguished or Are Time-Barred. 
 
Plaintiff’s claims fail because they have been extinguished by operation of the ICCA or 

they are barred by the six-year statute of limitations.  The ICCA divests this Court of jurisdiction 

over any of Plaintiff’s claims that accrued prior to August 13, 1946.  Claims by Indian tribes for 

breach of trust are subject to the same statute of limitations under 28 U.S.C. § 2501 that applies to 
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other litigation against the United States under the Tucker Act.  Hopland Band of Pomo Indians v. 

United States, 855 F.2d 1573, 1576-1578 (Fed. Cir. 1988) (“statutes of limitations are to be applied 

against the claims of Indian tribes in the same manner as against any other litigant”).  Additionally, 

the six-year limitations period set forth in 28 U.S.C. § 2501 is a jurisdictional requirement for suit 

in this Court.  See John R. Sand & Gravel Co. v. United States, 457 F.3d 1345, 1354 (Fed. Cir. 

2006). 

1.       The ICCA has extinguished those of Plaintiff’s claims in Counts I and 
IV that pre-dated or existed before August 13, 1946 

 
As this Court is aware, the ICCA vested the ICC with exclusive jurisdiction over all legal, 

equitable, and moral claims of Indian tribes against the United States that existed as of August 13, 

1946.  ICCA, Ch. 959, Pub. L. No. 725, § 2, 60 Stat. 1049, 1050 (1946) (repealed) .  The ICCA 

waived sovereign immunity and provided a cause of action to all Indian claims against the 

government that accrued before 1946, so long as they were filed within a five-year statute of 

limitations period.  ICCA § 12, 25 U.S.C. § 70k (1976) .  It explicitly barred pre-1946 claims from 

future litigation by providing that “no claim existing before [August 13, 1946] but not presented 

within such period may thereafter be submitted to any court or administrative agency for 

consideration.”  ICCA § 12, 60 Stat. at 1052.  Congress also attempted to ensure that the ICCA 

would dispose of all claims that existed in 1951 by providing that “payment of any claim” 

discharged “all claims and demands touching any of the matters involved in the controversy.”  

ICCA § 22, 60 Stat. at 1055.  “The ‘chief purpose of the [ICCA was] to dispose of the Indian 

claims problem with finality.’” United States v. Dann, 470 U.S. 39, 45 (1985).   

Congress has treated the ICCA as a jurisdictional bar to claims that existed prior to 1946, 

although it has, on several occasions, explicitly granted jurisdiction for specific claims that the Act 

would otherwise preclude.  Alabama-Coushatta Tribe of Texas v. United States, No. 3-83, 2000 
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WL 1013532 at *2 (Fed. Cl. June 19, 2000) (Congress referred tribe’s claims that, “except for the 

lapse of time and the failure to timely file, would have been compensable,” under the ICCA to 

Court of Federal Claims for non-binding Congressional Reference action); Act of Dec. 23, 1982, 

Pub. L. No. 97-385, 96 Stat. 1944 (notwithstanding sections 2401 and 2501 of title 28, United 

States Code, and section 12 of the [ICCA], jurisdiction is hereby conferred on the Cherokee 

Nation’s claims).  No such exception to the ICCA applies here. 

Count I of the Second Amended Complaint addresses the management of the monies 

received by Plaintiff as just compensation for land taken from Plaintiff in 1935 for the Parker Dam 

Project.  Congress authorized the Parker Dam Project in the Rivers and Harbors Act of August 30, 

1935, Pub. L. No. 74-409, 49 Stat. 1028.  Compl. ¶ 19.  Pursuant to Section II of the Act of July 

8, 1940, Congress provided that the Secretary of the Interior would determine the amount of money 

to be paid to the Tribe as just and equitable compensation for the taking of this land.  Id. ¶ 23.  

Plaintiff acknowledges that just compensation in the amount of $80,879.45 was deposited into an 

account entitled “Proceeds of Labor, Chemehuevi Indians, California.”  Id. ¶¶ 30, 33.  Plaintiff 

further acknowledges that a revenue ledger for fiscal year 1942 shows that Plaintiff’s “Proceeds 

of Labor” account received a credit of $80,879.45 on March 10, 1942, and a debit of $80,879.45 

on March 23, 1942.  Compl. ¶ 30.  Plaintiff claims damages for the alleged mismanagement of 

these monies.  But to the extent that the key facts and events giving rise to Plaintiff’s claims in 

Count I existed on or pre-dated August 13, 1946, Plaintiff’s claims are extinguished by the ICCA.  

Plaintiff’s claims in ICC Docket 351-A included a claim for an “accounting and other 

relief.”  Id. ¶ 41(b).  The General Accounting Office provided an accounting, dated March 30, 

1961, which included the compensation paid for the tribal lands taken for the Parker Dam Project.  

See U.S. General Accounting Office Report Re:  Petitions of the Colorado River, Mohave and 
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Chemehuevi Tribes of Indians, ECF No. 7-2.  Thus, Plaintiff’s ICC claims were resolved.  Compl. 

¶ 47.  “It is well established that the [ICCA] bars claims involving allotments or other property, 

claims involving title, claims to equitable relief, claims for damages, and related constitutional and 

procedural claims that accrued before 1946 and were not brought by August 13, 1951.”  Oglala 

Sioux Tribe v. United States Army Corps of Eng’rs, 570 F.3d 327, 331-32 (D.C. Cir. 2009). 

Count IV relates to the United States’ taking of the shoreline on the Chemehuevi Indian 

Reservation in the early 1940s and the payment of just compensation for that taking, through 

Congressional appropriation and credit to a Treasury account for Plaintiff’s benefit in 1942.  

Compl. ¶ 30.  Plaintiff alleges that it received no revenue from that land between 1941 and 1974.  

Nonetheless, by operation of the ICCA, Plaintiff’s claims in Count IV that pre-date August 13, 

1946, are extinguished. 

For the foregoing reasons, this Court lacks jurisdiction over Plaintiff’s claims in Counts I 

and IV that pre-date August 13, 1946, and therefore the Court should dismiss the claims pursuant 

to RCFC 12(b)(1). 

2. The applicable statute of limitations bars all of Plaintiff’s claims that 
accrued or existed more than six years before the filing of this case. 
 

The statute of limitations set forth at 28 U.S.C. § 2501 bars all of Plaintiff’s claims in the 

Second Amended Complaint that accrued or existed before April 20, 2010 (i.e., six years before 

the filing of this case).  As noted above, the key facts and events that underpin Counts I, II, III, and 

IV occurred between 1935 and 1974.  The facts relevant to Count V occurred between 1987 and 

1992.  Plaintiff does not dispute these dates or its knowledge of the events when they occurred.  

Thus, it follows that these claims are time-barred. 

As explained in Section IV.A.1 above, Plaintiff’s claims in Count I are precluded by the 

statute of limitations, if they are not already deemed extinguished by operation of the ICCA.  
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Plaintiff’s claims in Count II and IV are similarly barred by the statute of limitations.  Count II 

alleges possible damages from the management of the ICC judgment funds received by Plaintiff 

in a settlement in 1964.  Plaintiff acknowledges that the funds “were appropriated by the Act of 

June 30, 1965 (79 Stat. 81) and authorized for distribution in per capita payments to tribal members 

by the Act of September 25, 1970 (84 Stat. 868 . . .).”  Compl. ¶ 48.  Plaintiff seeks an accounting 

of these funds, as well as all unclaimed per capita payments under 25 U.S.C. § 164 and 25 C.F.R. 

§ 155.820.  Id. ¶ 50.  Count IV relates to the taking of Plaintiff’s tribal shoreline in the early 1940s 

and the payment of just compensation for that taking, through Congressional appropriation and 

credit to a Treasury account for Plaintiff’s benefit in 1942.  Id. ¶ 30.  Plaintiff alleges that it received 

no revenue from that land between 1941 and 1974.  Plaintiff notes that, by Secretarial Order, the 

Interior Department conveyed back to Plaintiff a 21-mile portion of the shoreline on November 1, 

1974.  Id. ¶ 125-128.  Plaintiff seeks an accounting and alleged mismanagement damages relating 

to these monies.  Count III concerns the management of water rights determined in 1963, along 

with a specific allegation regarding the failure to approve a 25-year leasing agreement in 1998.  

Count V challenges the sufficiency of the Arthur Andersen report from 1992. 

As amply demonstrated by the Second Amended Complaint, Plaintiff knew or should have 

known, contemporaneously and subsequently, about each of the key events that gave rise to these 

claims, because the events were public actions of the United States.  Yet, Plaintiff waited many 

decades—over 80 years as to Count I, over 50 years as to Count II, and between 40 and 75 years 

as to Count IV—after the government’s actions occurred before bringing suit in 2016.  Plaintiff’s 

delayed and untimely suit violates the very purpose of the statute of limitations. 

When a waiver of sovereign immunity contains a statute of limitations, the provision 

amounts to a condition on the waiver of sovereign immunity.  United States v. Mottaz, 476 U.S. 
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834, 841 (1986).  This condition on the waiver must be strictly observed.  Block v. North Dakota, 

461 U.S. 273, 274 (1983).  Statutes of limitations “limiting the scope of a governmental waiver of 

sovereign immunity” are jurisdictional, including the ICCA and 28 U.S.C. § 2501.  John R. Sand 

& Gravel Co. v. United States, 552 U.S. 130, 133-134 (2008); Pueblo of Jemez v. United States, 

790 F.3d 1143, 1151-52 (10th Cir. 2015); Navajo Tribe v. New Mexico, 809 F.2d 1455, 1469 (10th 

Cir. 1987). 

A statute of limitations begins to run when the “claim first accrues.” 28 U.S.C. § 2501. A 

claim against the United States first accrues on the date when all the events have occurred that fix 

the liability of the government and entitle the claimant to institute the action.  Kinsey v. United 

States, 852 F.2d 556, 557 (Fed. Cir. 1988).  Statutes of limitations accrue where “[I]ndians were 

capable enough to seek advice, launch an inquiry, and discover through their agents the facts 

underlying their current claim.”  Menominee Tribe v. United States, 726 F.2d 718, 721 (Fed. Cir. 

1984); Shoshone Indian Tribe v. United States, 672 F.3d 1021, 1030-33 (Fed. Cir. 2012) 

(“Shoshone IV”) (statute of limitation accrued where tribes not prevented “from being aware of 

the material facts that gave rise to their claim,” even if they were not “aware of the full extent of 

their injury”).  “[W]hen ownership of a disputed property would be resolved based on a single 

legal theory, notice of the government’s claim to one tract constituted notice as to the other tracts.”  

Spirit Lake Tribe v. North Dakota, 262 F.3d 732, 744 (8th Cir. 2001). 

Plaintiff asserts that its claims have not accrued for “statute of limitations” purposes 

because the United States has neither “provided the Chemehuevi Tribe with a complete, 

meaningful accounting of the Tribe’s trust funds and assets” nor “repudiated the trust and 

terminated the fiduciary relations by rejecting the findings in the Tribe’s Arthur Anderson 

Reconciliation Report.”  Compl. ¶ 67.  Also, Plaintiff asserts repeatedly that the government has 
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yet to provide an audit, reconciliation or accounting of the monies that Plaintiff is allegedly owed.  

Id. ¶¶ 34, 55(i), 57, 58, 61-64, 67, 73(q), 88, 90, 94, 95(b), 96, 122, 127, 130, and 137.  Plaintiff’s 

assertions lack merit. 

In Shoshone Indian Tribe of the Wind River Reservation v. United States, the Federal 

Circuit found “[a] trustee may repudiate the trust by express words or by taking actions inconsistent 

with his responsibilities as [a] trustee.”  364 F.3d 1339, 1348 (Fed. Cir. 2004) (“Shoshone II”).  

Additionally, the Court deemed the beneficiary’s knowledge of the repudiation to be a critical 

element of repudiation, i.e., the trustee had to “plac[e] the beneficiary on notice that a breach [of 

trust] has occurred.”  Id. 

In this case, it is clear from the Second Amended Complaint that Plaintiff knew or should 

have known of the key events underlying its “breach of trust” claims:  the Congressional grant to 

the United States of title and interest to certain tribal lands of the Chemehuevi Reservation for 

construction of the Parker Dam Project; the Congressional mandate to the Secretary of the Interior 

to determine the amount of money to be paid to Plaintiff as just and equitable compensation 

(Compl. ¶ 23); the taking of 7,136.53 acres of tribal lands, most of which was flooded (id. ¶ 27); 

Plaintiff’s loss and subsequently the federal ownership and administration of the shoreline property 

riparian to Lake Havasu (id. ¶ 29); the return by Secretarial Order on November 1, 1974, to Plaintiff 

of full equitable title to 21 miles of shoreline land after 33 years (id. ¶¶ 125-126); after the return, 

Plaintiff’s receipt of income from the shoreline land (in the form of rents and leases) and from 

profit distributions from the Havasu Landing Resort (id. ¶ 131); Plaintiff’s usage of its Winters 

water rights, in comparison to other users, and the lack of payments from junior water rights users 

(id. ¶ 118); the Secretary’s refusal to sign Plaintiff’s proposed water rights lease for off-reservation 

use (id. ¶ 112); and the lack of a “complete, meaningful accounting” that Plaintiff deemed to be 
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necessary for the monies that, decades ago, Plaintiff knew were in its accounts but now Plaintiff 

is unsure about receiving (id. ¶¶ 30, 134).  It is also clear from the Second Amended Complaint 

that Plaintiff knew (or should have known) of any alleged financial and other impacts from the 

government’s actions, which gave rise to Plaintiff’s claims herein, many decades before 2010 (six 

years before the filing of this case).  Id. ¶¶ 29, 30, 33, 36, 47-49, 93, 94, 108, 125-128. 

Certainly Plaintiff had or should have had actual knowledge of the facts and events 

underlying its claims well before 2010, because the facts and events were set forth in various 

Congressional acts, which independently caused Plaintiff’s claims to accrue.  As the Second 

Amended Complaint makes clear, Plaintiff knew that it had lost a portion of its reservation lands 

by 1935.  Indeed, Plaintiff’s own allegations make clear that it needed no accounting to know the 

basic facts that Congress took its reservation lands, the United States paid just compensation to 

Plaintiff for that taking, and Interior later returned those lands to Plaintiff. 

 The record is clear and Plaintiff has acknowledged that it has received ample information, 

such as the results of the Interior Department’s 20-year trust account reconciliation project 

(performed by Interior’s accounting contractor Arthur Andersen) and Interior’s monthly tribal trust 

account statements, about Plaintiff’s trust accounts, so that Plaintiff knew or should have known 

about its claims.  In any event, as the Second Amended Complaint makes clear, Plaintiff does not 

need an accounting to know the basic facts that formed the foundation of the Second Amended 

Complaint.  Plaintiff’s situation is similar to that of the plaintiffs in Wolfchild v. United States, 731 

F.3d 1280, 1290 (Fed. Cir. 2013).  In that case, the plaintiffs filed suit more than twenty years after 

the disbursement of certain revenues to certain affected communities.  On appeal, the Federal 

Circuit held that the Indian trust accounting statute cited by the plaintiffs did not apply to their 

claim because the claim did not involve trust funds and, in any event, the plaintiffs knew or should 
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have known that the money had been publicly distributed twenty years before they filed suit.  Id. 

at 1291.  The same is true for Plaintiff in this case and the claims that it asserts in Counts I, II, and 

IV of the Second Amended Complaint.  Plaintiff’s citation to the Indian trust accounting statute 

(Compl. ¶¶ 140-141) is inapposite because the statute applies only to claims for trust funds, not 

non-monetary trust resources, such as trust lands.  Shoshone II, 364 F.3d at 1351. 

Plaintiff relies on the Interior Department appropriations act provisions to provide tolling 

of its claims.  Compl. ¶¶ 59-60.  Plaintiff’s reliance is misplaced.  Those appropriations act 

provisions were relevant only in the years in which they were passed.  Therefore they were no 

longer in effect on April 20, 2016, when Plaintiff filed this case.  The annual appropriations act for 

2014 provided, in relevant part, that “the statute of limitations shall not commence to run on any 

claim[] concerning losses to or mismanagement of trust funds until the affected tribe or individual 

Indian has been furnished with an accounting of such funds from which the beneficiary can 

determine whether there has been a loss.”  Consolidated Appropriations Act, 2014, Pub. L. No. 

113-76, § 2, Div. G, Title I, 128 Stat. 5, 305-306 (2014); see also Compl. ¶ 59.  But that 2014 

appropriations act only applied to Fiscal Year 2014, and it contained no special language that 

expressly provided otherwise.  See Building & Constr. Trades Dep’t v. Martin, 961 F.2d 269, 273-

74 (D.C. Cir. 1992), cert. denied, 506 U.S. 915 (1992).  Congress did not re-enact the Indian trust 

accounting statute after Fiscal Year 2015.  See Wyandot Nation of Kansas v. United States, 124 

Fed. Cl. 601, 605-06 (2016) (acknowledging cessation of Appropriations Act riders after 2014), 

aff’d, 858 F.3d 1392 (Fed. Cir. 2017).  Plaintiff did not file this case until April 20, 2016.  By then, 

the last enacted Indian trust accounting statute had long expired.  Thus, Plaintiff cannot avail itself 

of any tolling relief formerly offered by the expired statute. 
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The United States Court of Appeals for the District of Columbia Circuit held that while 

appropriation acts are “Acts of Congress” which can substantively change existing law, there is a 

strong presumption that they do not, and that when they do, the change is only intended for one 

fiscal year.  A federal appropriations act therefore applies only for the fiscal year in which it is 

passed, unless it expressly provides otherwise.  Accordingly, a provision contained in an 

appropriations bill operates only in the applicable fiscal year, unless its language clearly indicates 

that it is intended to be permanent.  Building & Constr. Trades Dep’t, 961 F.2d at 273-74.  

Congress did not re-enact the ITAS after FY2015, prior to the filing of this case.  See Wyandot 

Nation, 124 Fed. Cl. at 605-06 (acknowledging cessation of Appropriations Act riders after 2014).  

For the past four years, Congress has omitted this language.  Clearly, Congress believed that Indian 

trust fund-related claim tolling had occurred for long enough. 

Plaintiff’s references to the 1994 American Indian Trust Fund Management Reform Act as 

a source for tolling the statute of limitations are similarly unavailing and unpersuasive.  Plaintiff 

admits that the United States provided its report pursuant to the Trust Reconciliation Project in 

1996.  Compl. ¶ 58.  The 1994 Act also included prospective provisions that compelled Interior to 

“[p]repar[e] and supply[] account holders with periodic statements of their account performance 

and with balances of their account which shall be available on a daily basis.”  25 U.S.C. § 

162a(d)(5); 25 U.S.C. § 4011(b).  In full satisfaction of its statutory obligations since January 1996, 

Interior has provided Plaintiff with periodic statements of Plaintiff’s trust accounts and met annual 

auditing obligations, as required by § 4011 and 25 C.F.R. Part 115.  See sample redacted Periodic 

Statements of Performance from January 1996 and April 2019, attached as Ex. 3.5  Thus, Plaintiff’s 

claim about deficiencies of the Trust Reconciliation Project is time-barred. 

                                                           
5 This exhibit is redacted in order to protect confidential information.  If the Court requests the 
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Plaintiff contends that its claims have not accrued because the United States has not or, at 

least until this litigation commenced, had not repudiated the trust relationship.  Yet, Plaintiff admits 

that it was on notice of specific acts that were inconsistent with the United States’ alleged trust 

obligations.  For example, Plaintiff states that the lack of an accounting leaves it “uncertain of the 

exact amount of damages it has sustained.”  Compl. ¶ 73(q) (emphasis added).  One can reasonably 

infer from this statement that Plaintiff knows of some estimate of damage from the public and 

known events that underlie its claims.  This Court has “‘soundly rejected’ the contention ‘that the 

filing of a lawsuit can be postponed until the full extent of the damage is known.’”  Navajo Nation 

v. United States, 631 F.3d 1268, 1277 (Fed. Cir. 2011) (citation omitted).  Plaintiff cannot claim 

credibly a lack of information or knowledge of its claims if Plaintiff is on notice of the facts 

underlying them.  See San Carlos Apache Tribe, 639 F.3d at 1350 (“A cause of action against the 

government has ‘first accrued’ only ‘when all the events which fix the government’s alleged 

liability have occurred and the plaintiff was or should have been aware of their existence.’”) 

(quoting Hopland Band of Pomo Indians, 855 F.2d at 1577). 

In Ramona Two Shields v. United States, the Federal Circuit found that the precipitating 

repudiation occurred when the Interior Department approved leases at what plaintiffs alleged were 

below-market rates and plaintiffs did not argue that they lacked knowledge of the below-market 

rates.  820 F.3d 1324, 1329 (Fed. Cir. 2016).  Similarly, Plaintiff in this case was aware of the 

historical events that underlie its claims at or near the time of their occurrence, even if Plaintiff 

might not have been aware of the exact dollar amount of the alleged injury.  The only dates or time 

periods identified by Plaintiff for the United States’ alleged breaches of trust duties are from the 

last century.  See, e.g., Compl. ¶¶ 14-16, 26, 30, 33, 36, 49, 62, 65, 82, 85, 94, 103, 110-112, 123, 

                                                           
unredacted version, the United States will seek leave to file this exhibit under seal. 
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125, 127, 132, 133 and 140.  The Federal Circuit has made clear that to determine when the statute 

of limitations begins to run, “the ‘proper focus’ must be ‘upon the time of the [defendant's] acts, 

not upon the time at which the consequences of the acts [become] most painful.’”  Navajo, 631 

F.3d at 1277 (quoting Delaware State Coll. v. Ricks, 449 U.S. 250, 258 (1980)); Catawba Indian 

Tribe v. United States, 982 F.2d 1564, 1571 (Fed. Cir. 1993).  Plaintiffs’ claims accrued long 

before 2010 and are time-barred. 

Significantly, the Second Amended Complaint did not identify any materials in over 

20,000 documents (over 60,000 images or pages) that the United States produced during the two-

year discovery process to support its contention that the statute of limitations for its claims had not 

run.  Instead, the materials cited by Plaintiff show that it had sufficient notice and knowledge of 

its alleged claims for this Court to find that those claims are time-barred.  Accordingly, this Court 

should dismiss the claims in the Second Amended Complaint. 

B.   This Court Lacks Jurisdiction Over Plaintiff’s Claims In Counts III And IV 
Because Plaintiff Fails To Plead Any Money-Mandating Duties. 

 
 Plaintiff asserts that jurisdiction exists in this case under the Tucker Act, 28 U.S.C. 

§1491(a)(1), and the Indian Tucker Act, 28 U.S.C. § 1505.  Compl. ¶ 5.  The Indian Tucker Act 

provides essentially the same access to relief as the Tucker Act, 28 U.S.C. § 1491(a)(1).  United 

States v. Mitchell, 445 U.S. 535, 540 (1980) (“Mitchell I”).  But, neither the Tucker Act nor the 

Indian Tucker Act creates substantive rights enforceable against the United States for money 

damages.  United States v. Navajo Nation, 556 U.S. 287, 290 (2009) (“Navajo II”).  In addition to 

invoking the two acts, Plaintiff has to establish, among other things, a money-mandating legal duty 

imposed upon the United States by some other constitutional, statutory, or regulatory provision.  

Id.   

The Supreme Court has held that there are “two hurdles that must be cleared before a tribe 
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can invoke jurisdiction under the Indian Tucker Act” for a non-contract claim.  Navajo II, 556 U.S. 

at 290.  “First, the tribe ‘must identify a substantive source of law that establishes specific fiduciary 

or other duties, and allege that the Government has failed faithfully to perform those duties.’”  Id. 

(quoting United States v. Navajo Nation, 537 U.S. 488, 506 (2003) (“Navajo I”)).  Even after 

establishing a statutorily created duty by the government, the source of substantive law must be 

one that “‘can fairly be interpreted as mandating compensation for damages sustained as a result 

of a breach of the duties [the governing law] impose[s].’”  Navajo II, 556 U.S. at 290–91 (quoting 

Navajo I, 537 U.S. at 506).  This second showing reflects the understanding that jurisdiction cannot 

be premised on the asserted violation of regulations that do not specifically authorize awards of 

money damages.  United States v. Testan, 424 U.S. 392,400–01 (1976) (citing Eastport S.S. Corp. 

v. United States, 372 F.2d 1002, 1009 (Ct. Cl. 1967)); see Navajo I, 537 U.S. at 503, 506; accord 

AAFES v. Sheehan, 456 U.S. 728, 739–41 (1982).  Plaintiff does not satisfy either requirement for 

establishing a money-mandating duty to support Tucker Act jurisdiction for its claims.  

1. Plaintiff’s breach of trust claims regarding its water rights in Count III 
have no basis in statute, regulation, or treaty. 

 
Count III of the Second Amended Complaint alleges that the United States has breached 

its fiduciary responsibilities in at least ten different ways, all of which relate to the alleged 

diversion of Plaintiff’s “surplus” reserved water rights and allowance of junior rights holders to 

use that water without compensating Plaintiff.  Compl. ¶ 118.  Plaintiff asserts that its general 

fiduciary relationship with the United States as the trustee of its water rights, the long-term leasing 

duties set forth in 25 U.S.C. § 81 and § 415, and the protection of a tribe’s privileges and 

immunities vis-a-vis other Indian tribes set forth in 25 U.S.C. § 5123(f) and (g) provide the money-

mandating statutory duties required for Tucker Act jurisdiction.  Compl. ¶¶ 114-118.  As set forth 

below, Plaintiff misrepresents or misunderstands the requirements for a money-mandating duty, 

Case 1:16-cv-00492-MHS   Document 56-1   Filed 06/24/19   Page 32 of 57



 

23 
 

and none of the above authorities can form the basis of Tucker Act or Indian Tucker Act 

jurisdiction. 

a. General trust duties are not sufficient to create a money-
mandating trust duty 

 
Despite the well-established need for specific statutorily-created duties for “breach of trust” 

claims jurisdiction, Plaintiff relies heavily in the Second Amended Complaint upon the general 

trust relationship between the United States and Indian Tribes to establish the trust duties that the 

government has allegedly breached.  Plaintiff’s reliance is misplaced. 

The Supreme Court has made it clear that the general trust relationship between the United 

States and the Indian people is “insufficient to support jurisdiction under the Indian Tucker Act.”  

Navajo I, 537 U.S. at 506.  Although Congress may describe a relationship with the Indians as a 

“trust,” some such relationships are “limited” or “bare trusts,” which do not impose all of the 

fiduciary duties of a private trustee.  United States v. Jicarilla Apache Nation, 564 U.S. 162, 174 

(2011).  Instead, the “threshold” showing Plaintiff is required to make must be based on “specific 

rights-creating or duty-imposing statutory or regulatory prescriptions” that establish “specific 

fiduciary or other duties” that the government allegedly has failed to fulfill.  Navajo I, 537 U.S. at 

506. “When [plaintiff] cannot identify a specific, applicable, trust-creating statute or regulation 

that the Government violated . . . neither the Government’s control over [Indian assets] nor 

common-law trust principles matter.”  Jicarilla, 564 U.S. at 177 (internal quotations and citations 

omitted). 

Several courts have refused to infer a duty for the government to take specific actions to 

manage tribal water rights from the general trust duty the United States owes to Indian tribes, or 

from treaties or executive orders establishing reservations.  Gros Ventre Tribe v. United States is 

illustrative.  469 F.3d 801, 806-07 (9th Cir. 2006).  In Gros Ventre, the tribal plaintiffs claimed 
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that the government’s permitting of upriver gold mines had diminished and continued to diminish 

the quality and quantity of water resources available to the tribal plaintiffs, in breach of the 

government’s trust duty.  Id.  The Ninth Circuit rejected that argument: 

Although we recognized that ‘the United States does owe a general trust 
responsibility to Indian tribes,’ we stated that ‘unless there is a specific duty that 
has been placed on the government with respect to Indians, this responsibility is 
discharged by the agency’s compliance with general regulations and statutes not 
specifically aimed at protecting Indian tribes.’  

 
Id. at 812 (citation omitted); see also Pit River Tribe v. BLM, 306 F. Supp. 2d 929, 951 (E.D. Cal. 

2004), aff’d in part, rev’d in part, 615 F.3d 1069 (9th Cir. 2010) (holding that, due to the agency’s 

compliance with all applicable procedural requirements when approving a development plan, the 

government satisfied its fiduciary duty to tribes). 

 This Court should follow the instruction of the Supreme Court and lower courts and reject 

Plaintiff’s efforts to boot-strap general trust duties into money-mandating trust duties. 

b. The existence of Winters water rights does not give rise to a 
specific money-mandating duty 

 
The Supreme Court has repeatedly affirmed, in no uncertain terms, that specific, actionable 

trust duties must be “established and governed by statute rather than the common law.”  Jicarilla, 

564 U.S. at 165.  A federal district court applied these principles to reject a tribal plaintiff’s attempt 

to establish a trust duty on the basis of the federal government’s exclusive control over a body of 

water, Lake Oahe.  Standing Rock Sioux Tribe v. U.S. Army Corp of Engr’s, 255 F. Supp. 3d 101, 

144, 155 (D.D.C. 2017).  In that case, the tribal plaintiff had argued that the federal government’s 

regulation of a body of water that served as the source of the tribe’s trust resources in the form of 

water, fishing and hunting rights would be sufficient to establish a specific trust duty towards the 

tribe.  The court rejected this premise, citing the Supreme Court for the proposition that the Federal 
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Government’s liability cannot be premised on control alone.  Id. at 144; see also Navajo II, 556 

U.S. at 301. 

In another recent case, a federally recognized tribe in South Dakota argued that 25 U.S.C. 

§ 162a(d)(8) created a specific fiduciary duty as to its Winters water rights.  Crow Creek Sioux 

Tribe v. United States, 900 F.3d 1350 (Fed. Cir. 2018).  The plaintiff argued that its Winters water 

rights were included as part of the “natural resources” that had to be “appropriately manage[d]” 

under § 162a(d)(8).  Id. at 1355-56.  While finding that it did not need to reach this argument (due 

to the plaintiff’s lack of standing), the Federal Circuit noted that § 162a(d)(8) does not define 

“appropriate management” of natural resources and does not assign the Secretary any standards or 

specific obligations as to natural resources that would be sufficient to constitute a money-

mandating duty.  Id. at 1355-56 (citing Navajo I, 537 U.S. at 506–07, 514 (holding that the Indian 

Mineral Leasing Act does not give the Secretary sufficient specific responsibilities to support 

Indian Tucker Act jurisdiction)); Hopi Tribe v. United States, 113 Fed. Cl. 43, 47 (2013), aff’d., 

782 F.3d 662 (Fed. Cir. 2015) (“[c]rucially, it is the precise trust duty, rather than the United States’ 

status as trustee, that determines the substantive right [related to water rights]”).  Thus, Plaintiff’s 

allegations that the United States has breached what amounts to a general trust relationship do not 

establish jurisdiction to survive a Rule 12(b)(1) motion.  See Marceau v. Blackfeet Hous. Auth., 

540 F.3d 916, 921 (9th Cir. 2008) (trust “relationship does not always translate into a cause of 

action.”). 
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c. Long-term leasing regulations do not provide a basis for 
Plaintiff’s claims 

 
Plaintiff attempts to rely on 25 U.S.C. § 81 and § 415 as the basis for a money-mandating 

duty related to the leasing of Plaintiff’s water rights for off-reservation use.  This attempt is 

unavailing because “Contracts and Agreements with Indian Tribes,” 25 U.S.C. § 81, applies only 

to the leasing of Indian land held in trust and is not relevant to the leasing of natural resources, 

such as water rights, separate and apart from trust land.  Also, while this provision does not require 

the Secretary to approve any particular type of long-term leases, it does require the Secretary to 

refuse approval of a proposed lease that violates federal law.  Id.  As stated infra at 27, the leasing 

of Winters water rights for off-reservation use without express congressional authorization is a 

violation of the Indian Nonintercourse Act, 25 U.S.C. § 177.  Accordingly, this statute actually 

supports the Secretary’s refusal to approve Plaintiff’s water lease agreement, attached as Exhibit I 

to the Complaint.   

The statute governing the “Leases of Restricted Lands,” 25 U.S.C. § 415, also does not 

create any money-mandating duty with respect to the leasing of water rights for off-reservation 

use.  While it does provide for the use of natural resources in connection with the operation of 

leased land, that has nothing to do with leasing water for off-reservation use or the leasing of water 

rights separate and apart from the land on which it was intended to be used.  Skeem v. United 

States, 273 F. 93 (9th Cir. 1921).  In Warr v. United States, the plaintiff lessee attempted to bring 

claims against the United States for nondelivery of irrigation water for farming of allotted trust 

land leased pursuant to 25 U.S.C. § 415.  46 Fed. Cl. 343, 349 (2000).  The court determined that 

the plaintiff had not established Tucker Act jurisdiction because the United States was a signatory 

to the lease agreement, not a party.  Id. at 348-49.  Similarly, in this case here, plaintiff’s trust lands 

were not directly managed by the United States.  Plaintiff is “free to . . . farm [its land], let the 
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ground lie fallow for any number of valid, intentional reasons, or lease it to others.”  Grey v. United 

States, 21 Cl. Ct. 285, 294 (1990), aff’d, 935 F.2d 281 (Fed. Cir. 1991).  The fact that the United 

States has the statutory responsibility to evaluate and approve Plaintiff’s long-term trust land 

leases, some of which may include pro rata, appurtenant water rights, does not create specific 

money-mandating duties in the United States with respect to Plaintiff’s desire to lease water for 

off-reservation use.   

d. The Indian Tribes Privileges and Immunities Act does not 
provide a basis for Plaintiff’s claims 

 
Plaintiff asserts that an “Indian Tribes privileges and immunities provision,” allegedly 

codified at 25 U.S.C. § 5123(f) and (g), is the money-mandating duty statute for its claims.  Compl. 

¶ 121.  There is no such statute.  The provision cited by Plaintiff is actually part of the Indian 

Reorganization Act, 25 U.S.C. §§ 5101-5144.   The cited provision does not delineate any specific 

trust or other duties with respect to the management of Indian water rights or any other Indian 

resources.  Rather, it states:    

(f) Privileges and immunities of Indian tribes; prohibition on new regulations 
Departments or agencies of the United States shall not promulgate any regulation 
or make any decision or determination pursuant to the Act of June 18, 1934 (25 
U.S.C. 461 et seq., 48 Stat. 984) as amended, or any other Act of Congress, with 
respect to a federally recognized Indian tribe that classifies, enhances, or diminishes 
the privileges and immunities available to the Indian tribe relative to other federally 
recognized tribes by virtue of their status as Indian tribes. 
 
(g) Privileges and immunities of Indian tribes; existing regulations 
Any regulation or administrative decision or determination of a department or 
agency of the United States that is in existence or effect on May 31, 1994, and that 
classifies, enhances, or diminishes the privileges and immunities available to a 
federally recognized Indian tribe relative to the privileges and immunities available 
to other federally recognized tribes by virtue of their status as Indian tribes shall 
have no force or effect. 
 

25 U.S.C. § 5123(f) and (g). 
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In addition, the foregoing provisions apply only to determinations made by a federal 

agency that deprives a tribe of privileges and immunities that it provides to another tribe.  Plaintiff 

alleges that two other tribes, the San Carlos Apache Tribe and the Gila River Indian Community, 

“have been permitted to exercise the privileges of marketing, settling, and/or leasing their water 

rights for off-reservation use.”  Compl. ¶ 121.  Plaintiff’s comparison is fatally flawed.  Plaintiff 

is not similarly situated as or comparable to San Carlos Apache or Gila River.  Those two tribes 

hold water rights that Congress has specifically permitted them to market off-reservation.  See, 

e.g., San Carlos Apache Tribe Water Rights Settlement Act of 1992, Pub. L. No. 102-575, Title 

XXXVII, § 3701, et seq., 106 Stat. 4747 (Oct. 30, 1992); Gila River Indian Community Water 

Rights Settlement Act of 2004, Pub. L. No. 108-451, Title II, § 201, et seq., 118 Stat. 3499 (Dec. 

10, 2004).  Congress has not passed a similar act regarding Plaintiff’s water rights, and without an 

express congressional authorization to market its water rights, Plaintiff’s water rights are subject 

to the Indian Nonintercourse Act and limited to on-reservation use.  As a general matter, only 

Congress can diminish Indian rights.  Minnesota v. Mille Lacs Band of Chippewa Indians, 526 

U.S. 172, 202-03 (1999); United States v. Dion, 476 U.S. 734, 738-40 (1986); Washington v. Wash. 

State Commercial Passenger Fishing Vessel Ass'n, 443 U.S. 658, 690 (1979); see also Blackfeet 

Water Rights Settlement Act of 2016 in Water Infrastructure Improvements for the Nation Act, 

Title III, Subtitle G, Pub. L. No. 114-322, 130 Stat. 1628, 1825 (Dec. 16, 2016) (authorizing Tribe 

to divert water from Lake Elwell for any beneficial purpose on or off the reservation and to enter 

into leases or other agreements for the use of that water).  Because of a similar lack of explicit 

federal consent, the Wyoming Supreme Court indicated that another tribe with Winters water rights 

could not market its water for off-reservation use.  See In re Gen. Adjudication of all Rights to Use 

Water in the Big Horn River System, 753 P.2d 76, 97 (Wyo. 1988), aff’d, 492 U.S. 406 (1989).  
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Likewise, here, Plaintiff cannot market its water for off-reservation use, and the Secretary cannot 

approve such off-Reservation use, without congressional authorization.  Because the Secretary 

lacks the authority to approve leases of Plaintiff’s water right for off-reservation use, the 

Secretary’s failure to approve such a lease cannot constitute a breach of trust.  Plaintiff has failed 

to satisfy jurisdictional requirements and to assert a legally cognizable claim for breach of trust. 

2. Plaintiff has no valid legal basis for the many accountings that it has 
demanded. 

 
 Throughout the Second Amended Complaint, Plaintiff alleges repeatedly that it has never 

received various accountings that it asserts the United States is obligated to provide.  Compl. ¶¶ 

34, 55(i), 57, 58, 73(q), 88, 90, 94, 95(b), 96, 122, 127, 130, 137.  Plaintiff’s argument is without 

merit for several reasons, including most fundamentally the fact that there is no applicable legal 

provision that tolls accrual of Plaintiff’s claims until an accounting is delivered.  While Plaintiff 

cites to several statutes that required an accounting or reconciliation, the cited statutes apply only 

as a precondition to the government’s possible transfer of the management of a particular trust 

account to a private manager.  Id. ¶¶ 59-63.  Plaintiff does not and cannot allege that the United 

States has ever attempted any type of transfer of Plaintiff’s trust funds out of government-managed 

trust accounts into privately-managed accounts.   

None of the statutes cited by Plaintiff requires a historical accounting, especially the kind 

demanded by Plaintiff therein.  While Plaintiff leans heavily on the 1994 Trust Reform Act in 

asserting its right to various historical accountings, Plaintiff misrepresents the fundamental 

requirements in Sections 4011 and 4044 of that Act.   

First, the Act establishes a prospective responsibility for the Secretary of the Interior to 

account “for the daily and annual balance of all funds held in trust by the United States for the 

benefit of an Indian tribe or an individual Indian which are deposited or invested pursuant to 
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section 162a of this title.”  25 U.S.C. § 4011(a); see also 25 C.F.R. §§ 115.801 and 115.803.  Such 

a forward-looking provision does not establish any duty for the United States to provide historic 

accountings of financial activity that pre-dated the Act itself.   

Second, Section 4044 of the Trust Reform Act established a date certain for the Secretary 

of the Interior to provide to Congress “a report identifying for each tribal trust fund account for 

which the Secretary is responsible a balance reconciled as of September 30, 1995.”  25 U.S.C. § 

4044.    After completing its Tribal Reconciliation Project (“TRP”), Interior submitted the TRP 

results, which included the account reconciliation and account balance information required by 

Section 4044, to all tribes including Plaintiff that had trust accounts subject to the TRP in January 

1996, and to Congress in May 1996.  Congress later established that all TRP reports would be 

deemed received by the tribes on December 31, 2000.   Pub. L. No. 109-158, 119 Stat. 2954 (2005). 

Later that year, Interior submitted to Congress the agency’s proposed legislative options 

for resolving any trust account balance disputes arising from the TRP results.  In 2002, aware that 

some tribes were still contemplating filing lawsuits concerning their objections to the reconciled 

account balances, Congress enacted a law that tolled the statute of limitations for potential claims 

arising from a tribe’s TRP report.  See An Act to Encourage the Negotiated Settlement of Tribal 

Claims, Pub. L. No. 107-153, 116 Stat. 79 (2002)  (codified at 25 U.S.C. § 4044 note).  This 

legislation deferred the deadline for tribes to “dispute[] the balance of the account holder’s account 

as reconciled [and/or] . . . dispute[] the Secretary’s reconciled balance,” 25 U.S.C. § 4044(2)(B).  

The result of the law is that the statute of limitations for such claims ran on December 31, 2006.  

See 25 U.S.C. § 4044 note.  The opportunity for Plaintiff to raise and resolve any such disputes 

has long since passed.  So, Plaintiff cannot base its current claims on any alleged shortcomings in 

the TRP results.   
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Plaintiff’s reliance on the Acts of December 22, 1987, October 22, 1989, November 5, 

1990 and November 3, 1991 is misplaced.  The Arthur Andersen Report was not prepared pursuant 

to these Acts and, in fact, has no connection to these statutes.  The Act of December 22, 1987 and 

subsequent related Acts are appropriation acts and the provisions therein quoted by Plaintiff 

address congressional concern over potential privatization of the financial management of 

American Indian trust funds.  As a result, Congress required certain audits, accountings, and other 

safety measures be conducted and delivered to tribes as a prerequisite for the BIA transferring trust 

funds to non-governmental, third-party fund managers.6  Plaintiff’s funds were never delivered to 

a private manager for investment, and they do not make any allegations to that effect.  So, these 

provisions have no relevance to Plaintiff or its trust funds. 

Even if any of these statutes created a duty to provide the historical accountings that 

Plaintiff seeks, none of these statutes supports Tucker Act or Indian Tucker Act jurisdiction 

because they do not meet the second requirement:  the alleged breach of duty does not result in 

monetary damages.  In order to establish Tucker Act or Indian Tucker Act jurisdiction, a plaintiff 

must show that the relevant source of substantive law “can fairly be interpreted as mandating 

compensation for damages sustained as a result of a breach of the duties” imposed by the governing 

law.  Navajo II, 556 U.S. at 291 (citation omitted).  “At the second stage, principles of trust law 

might be relevant ‘in drawing the inference that Congress intended damages to remedy a breach.’”  

Id. (citing United States v. White Mountain Apache Tribe, 537 U.S. 465, 477 (2003)).  In light of 

                                                           
6  “That none of the funds in this Act shall be used by the Bureau of Indian Affairs to transfer 
funds under a contract with any third party for the management of tribal or individual Indian trust 
funds until the funds held in trust for such tribe or individual have been audited and reconciled, 
and the tribe or individual has been provided with an accounting of such funds, and the 
appropriate Committees of Congress and the tribes have been consulted with as to the terms of 
the proposed contract or agreement.” An Appropriations Act for the Fiscal Year Ending Sept. 30, 
1988, Pub. L. No. 100–202, 101 Stat. 1329 (Dec. 22, 1987).   
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the fact that Plaintiff cites the above statutes to require the United States to provide audits and 

accountings, a court might reasonably remedy the breach of that duty by ordering the government 

to provide the missing information.  It certainly does not follow that Congress intended monetary 

compensation for a party that did not get an accounting.  Thus, Plaintiff has not established Tucker 

Act or Indian Tucker Act jurisdiction for these claims. 

C.       Counts II, III, And IV Fail To State A Claim Upon Which Relief Can Be 
Granted In Part Or In Whole. 

 
To survive a Rule 12(b)(6) motion to dismiss, a “complaint must contain sufficient factual 

matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’” Ashcroft, 556 U.S. 

at 678 (quoting Twombly, 550 U.S. at 570).  As set forth below, many of Plaintiff’s claims fail to 

state a claim upon which relief can be granted and must be dismissed. 

1. Plaintiff fails to state a claim regarding the taking of its shoreline 
property. 

 
Plaintiff alleges that the United States’ “long-term confiscation and deprivation” of the use 

by Plaintiff of “twenty-one [21] miles of shoreline and associated assets, improvements and 

riparian rights for the thirty-three (33) years between November 1941 and November 1974” 

amounts to a taking in violation of the Fifth Amendment to the Constitution.  Compl. ¶¶ 127-128. 

As this Court has said, the Takings Clause requires the government to pay compensation when it 

“force[s] some people alone to bear public burdens which, in all fairness and justice, should be 

borne by the public as a whole.”  Armstrong v. United States, 364 U.S. 40, 49 (1960).  “While it 

confirms the State’s authority to confiscate private property, the text of the Fifth Amendment 

imposes two conditions on the exercise of such authority:  the taking must be for a ‘public use’ 

and ‘just compensation’ must be paid to the owner.”  Brown v. Legal Found. of Wash., 538 U.S. 

216, 231-232 (2003) (quoting U.S. Const., Amend. V.).   
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Plaintiff fails to state a claim for an unconstitutional taking of its shoreline lands.  The 

confiscation of the land for the public purpose of building the Parker Dam and reservoir was legal 

under the Act of July 8, 1940, 54 Stat. 744, and Plaintiff received just compensation in exchange 

for its property.   

While it is true that “the requirement to pay just compensation ‘places a condition on the 

[government’s] exercise of’ the power to take private property in the first instance,” Plaintiff fails 

to state a claim under this portion of the Takings Clause.  Arrigoni Enter., LLC v. Town of Durham, 

Conn., 136 S. Ct. 1409, 1410 (Mem) (2016) (quoting First English Evangelical Lutheran Church 

of Glendale v. Los Angeles, 482 U.S. 304, 314 (1987)).  If Plaintiff is attempting to challenge the 

justness of the compensation it received in 1942 for the Shoreline land when it was acquired for 

legitimate public purposes, the Complaint contains no allegations of the inadequacy or unjustness 

of the compensation it received, and even if it had, the time for any such challenge lapsed decades 

ago.   

2. Plaintiff fails to state a claim for an accounting of suspense accounts. 

Plaintiff alleges in Count IV that some income generated from rents and leases were 

deposited into “‘suspense accounts,’ sometimes referred to as ‘special deposit accounts,’” that the 

jurisdictional discovery documentation does not show that these accounts “have ever been 

audited,” and that Plaintiff “is entitled to an accounting of and to recover compensation and 

damages for any and all mismanagement of [these accounts] from 1946 until the present.” Compl. 

¶¶ 133-137.  Plaintiff provides no legal basis for its claim that the United States was under an 

obligation to perform an audit or accounting of these accounts nor any factual allegations as to 

mismanagement of these accounts by the government as trustee or otherwise.   
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In fact, suspense accounts (also known as special deposit accounts) are not trust accounts 

in which Plaintiff owns a beneficial interest as all.  Suspense accounts only temporarily hold funds 

until such time as the United States can determine who should receive them - at which point the 

funds are transferred into other accounts such as tribal trust accounts.  The regulatory definition of 

“special deposit account” is “a temporary account for the deposit of trust funds that cannot 

immediately be credited to the rightful account holders.”  25 C.F.R. § 115.002. The regulations 

specify that the trustee will disburse the funds from an SDA and deposit them in the owner’s 

account following “the BIA[’s] certification of the ownership of the funds . . . .”  25 C.F.R. 

§ 115.901.  Accordingly, no specific person or tribe has an ownership interest in the special deposit 

accounts, even though they may eventually acquire an interest in the funds from such an account 

once that tribe has been identified as the owner and the funds have been disbursed to the tribe’s 

trust account.  Consequently, the trustee does not and cannot owe an accounting duty to a tribe for 

accounts the tribe does not, and may never, own. 

3. Plaintiff fails to state a claim regarding the diversion of unclaimed per 
capita accounts to tribal ownership. 

 
Plaintiff claims that it is now entitled to claim, and does claim, all unclaimed per capita 

payments, with interest, from the ICC judgment award for Dockets 351 and 351-A under 25 

U.S.C.§ 164 and 25 C.F.R. § 115.820.7  Compl. ¶ 50.  This claim is fatally flawed for several 

reasons:  (a) there is no self-triggering affirmative duty for the Secretary to restore unclaimed per 

capita payments to a Tribe; (b) Plaintiff has not invoked the regulatory process for restoration; (c) 

it has not been alleged that any of the per capita payments remain unclaimed; and (d) it has not 

                                                           
7 The Complaint incorrectly cites this regulation as section 155.820. 
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been established as a matter of law that unclaimed per capita payments from ICC dockets 351 and 

351-A can be restored to this Tribe. 

“Funds in a returned per capita account will not automatically be returned to a tribe. 

However, a tribe may apply … to have the unclaimed per capita funds transferred to its account 

for the tribe's use after six years have passed from the date of distribution.”  25 C.F.R. § 115.820.  

Plaintiff has not applied for restoration of these funds as provided for in the regulations.  Instead, 

Plaintiff attempts to invoke the claim through the instant complaint.  “The Chemehuevi Tribe is 

now entitled to claim, and does claim, all unclaimed per capita payments . . . under U.S.C. § 164 

and 25 C.F.R. § 155.820 (sic).”  Compl. ¶ 50.  The Second Amended Complaint lacks any 

allegations that there are, in fact, any unclaimed per capita payments that could be restored under 

the statute.  

Congress specifically identified the recipients of the ICC judgment funds as the lineal 

descendants of past tribal members; these recipients are not necessarily Plaintiff’s members today.  

In Pub. L. No. 91-417, 84 Stat. 868, (Sept. 25, 1970), Congress set forth the methodology for the 

Secretary to prepare the roll of persons to receive equal shares of the ICC judgments.   

The Secretary shall prepare a roll of all persons—  
(A)  who were born on or prior to and living on [September 25, 1970]; 
(B)  who are lineal descendants of members of the Chemehuevi Tribe as it 

existed in 1860; and 
(C)  whose name or the name of a lineal ancestor appears as a Chemehuevi 

Indian on any available census roll or other record or evidence acceptable 
to the Secretary. 

  
25 U.S.C. § 1232.  Congress made it absolutely clear that “[t]he roll prepared by the Secretary of 

the Interior pursuant to this subchapter shall not be deemed to constitute the membership roll of 

the Chemehuevi Tribe.”  25 U.S.C. § 1235.  With respect to judgment fund awards, Congress is 

well within its authority to alter or define the distribution thereof prior to payment.  LeBeau v. 
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United States, 474 F.3d 1334, 1343 (Fed. Cir. 2007), cert. denied, 551 U.S. 1146 (2007); see 

United States v. Jim, 409 U.S. 80, 82 (1972) (stating Congress may alter the distribution scheme 

of an earlier statute that created a trust relationship with a tribe).   

Here, Congress legislated in 1970 that the ICC Docket 351 and 351-A judgment award 

accounts be distributed – not to Plaintiff or members of Plaintiff, but to a list of individual lineal 

descendants of Chemehuevi tribal members from 1860, while specifically prohibiting that list from 

being considered the membership of Plaintiff.  For that type of unclaimed funds, Congress 

determined that the monies “shall be deposited in the general fund of the Treasury of the United 

States.”  25 U.S.C. § 164; but see Quapaw Tribe of Okla. v. United States, 120 Fed. Cl. 612, 616-

17 (2015) (finding that unclaimed distributions to lineal descendants of tribal group could be 

restored to tribe under 25 U.S.C. § 164).  The situation here is distinguishable from that in Quapaw; 

the distribution of the ICC dockets 351 and 351-A judgment funds was not made to the required 

“individual members of the [Chemehuevi] Tribe,” but to a group of individuals specifically 

disclaimed by Congress as constituting the membership of the Chemehuevi Tribe.  25 U.S.C. § 

1235.    

Thus, because Plaintiff has failed to establish the factual or legal basis for restoration of 

unpaid ICC judgment funds for docket numbers 351 and 351-A, the claim should be dismissed. 

4. Plaintiff fails to state a claim regarding the taking of its water rights. 

In Count III, Plaintiff asserts that the United States declared the bulk of Plaintiff’s annual 

allocation as “surplus water” and then made that water available to junior users, such as the 

Metropolitan Water District, without any compensation to Plaintiff, constituting a breach of 

fiduciary responsibilities and an unconstitutional taking under the Fifth Amendment.  Compl. ¶¶ 
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98-123.  For the reasons set forth below, Plaintiff’s takings claim is not legally viable and should 

be dismissed. 

Plaintiff specifically concedes that its water right is a usufructuary interest, not a possessory 

or ownership interest.  Compl. ¶ 52.  A “usufruct” has been defined as “a right for a certain period 

to use and enjoy the fruits of another’s property for a period without damaging or diminishing it.” 

Black’s Law Dictionary (11th ed. 2019).  This definition aligns with how both federal and state 

courts have defined water rights.  United States v. Estate of Hage, 810 F.3d 712, 719 (9th Cir. 

2016) (“the owner of water rights owns neither the land nor the water; the right is usufructuary 

only”) (citation omitted); Casitas Mun., 708 F.3d at 1354 (“a party having a right to use a given 

amount of California surface water does not have a possessory property interest in the corpus or 

molecules of the water itself”).   

Plaintiff does not allege that the United States has interfered with its actual water rights, 

i.e., with its priority position to access or use a specified quantity of water from a particular source.  

Instead, Plaintiff alleges that the government has interfered with or taken a property interest in the 

water that according to law, Plaintiff does not own, i.e., a possessory interest in the Colorado River 

water itself.  Plaintiff asserts that the “Tribe’s . . . water rights . . . include the right to market, lease 

or voluntarily sell all or a portion of those rights . . . to junior water users for off-reservation use.”   

Compl. ¶ 105.  Plaintiff’s position is meritless.  There is absolutely no legal support for this 

expansive definition of Winters water rights.  Instead of citing any controlling law, Plaintiff 

supports its position with miscellaneous law review articles.  Id. ¶¶ 105-106.  Plaintiff’s efforts are 

unavailing.  There is no need to consider such law review articles when the law is clear.  The 

primary benefit conferred by a water right is “its relative priority and the right to use the resource.”  

Navajo Dev. Co. v. Sanderson, 655 P.2d 1374, 1377 (Colo. 1982) (en banc). 
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A water right is a thing of value.  See Casitas Mun., 708 F.3d at 1353-1354 (holding that 

an appropriative water right permit authorizing beneficial use of water consists of “private property 

subject to ownership and disposition”).  If the United States were to deny Plaintiff its use of water 

from the Colorado River, Plaintiff might have a basis for asserting a takings claim.  But, that is not 

what is alleged here.  The claim actually asserted by Plaintiff is unfounded. 

The Supreme Court’s test for determining whether a governmental action results in an 

unconstitutional taking of property requires consideration not only of the “character of the 

governmental action” in taking private land for public use, but also...the extent to which the action 

may interfere with the owner’s “distinct [] expectations.”  Penn Cent. Transp. Co. v. City of New 

York, 438 U.S. 104, 124 (1978).  The nature of Plaintiff’s interest in its property necessarily defines 

the type of expectations it can have with respect to freedom of governmental interference 

therewith.  Here, there is a major disconnect between Plaintiff’s actual property interest and its 

alleged expectations.  Compl. ¶ 105-111.  The property that the United States has allegedly taken, 

the right to market Winters reserved water rights off-reservation, is property that Plaintiff does not 

have and that does not exist.8  Plaintiff fails to state a takings claim for its water rights.   

D.    Plaintiff Lacks Standing To Pursue Counts III And IV. 
 

Plaintiff lacks standing to bring Counts III and IV, which allege takings of its Winters water 

rights and its shoreline land.  Plaintiff cannot demonstrate any injury in fact with respect to these 

counts, as required under Article III of the Constitution.  Thus, this Court should dismiss Counts 

III and IV as non-justiciable. 

                                                           
8  In approving the Special Master’s decree in Arizona v. California, the Supreme Court noted 
that practically irrigable acreage “shall constitute the means of determining quantity of 
adjudicated water rights but shall not constitute a restriction of the usage of them to irrigation or 
other agricultural application.”  2006 Consolidation Decree, 547 U.S. at 168. This does not 
mean, however, that the water rights may be transferred to third parties for off-reservation use.  
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In order to demonstrate Article III standing, Plaintiff must show three elements.  First, 

Plaintiff “must have suffered an injury in fact—an invasion of a legally protected interest which is 

(a) concrete and particularized, and (b) actual or imminent, not conjectural or hypothetical.”  Lujan 

v. Defenders of Wildlife, 504 U.S. 555, 560 (1992) (internal quotation marks and citations omitted). 

Second, Plaintiff’s injury must be traceable to the defendant’s actions.  Id.  Third, “it must be 

likely, as opposed to merely speculative, that the injury will be redressed by a favorable decision.”  

Id. at 561 (internal quotation marks and citation omitted).  

1.  Plaintiff has suffered no injury to its usufructuary water rights. 

In Count III, Plaintiff alleges that its “quantified water rights under the Arizona v. 

California Supreme Court case constitute property protected by the Fifth Amendment . . . , and 

they include the right to market, lease, or voluntarily sell all or a portion of those rights . . . to 

junior water users for off-reservation use.”  Compl. ¶¶ 104-05.  This is not the nature of the water 

right held by Plaintiff, however.  Id. ¶¶ 105-06.  Plaintiff’s actual property interest, as established 

by the Supreme Court, is the right to divert up to 11,340 acre feet of water from the Colorado River 

to make the reservation a livable homeland, has not been interfered with or injured in any way.  

Plaintiff even admits that since the adjudication of its water rights, “the Chemehuevi Tribe has 

used or consumed . . . only a small portion of Plaintiff’s annual allocation.”  Id. ¶ 107. 

In Winters, the Supreme Court held that the establishment of an Indian reservation 

impliedly reserved the amount of water necessary to fulfill the purposes of the reservation.  See 

207 U.S. at 576-77.  In Arizona I, the Supreme Court subsequently relied on Winters to find that 

water from the Colorado River was “essential to the life of the Indian people” and thus the 

establishment of an Indian reservation included reserved water rights in the amount “necessary to 

make the reservation livable.”  373 U.S. at 559. 
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While Plaintiff claims a taking based on the United States’ refusal to approve a proposed 

25-year water lease by Plaintiff and permitting junior water rights holders to take water without 

paying Plaintiff, Compl. ¶¶ 112-13, Plaintiff does not allege any injury to its Winters water rights.  

Plaintiff also does not allege that its water rights allotment is insufficient to provide for the 

purposes of its Reservation, that the United States has interfered with Plaintiff’s access to use its 

water on the Reservation, or that success here would alter the availability of water on the 

Reservation.  Without injury to the rights conferred by Winters water rights, Plaintiff lacks 

standing to bring any claims based on those rights.  The Federal Circuit recently considered this 

exact issue in Crow Creek Sioux Tribe v. United States, finding that the tribe had suffered no injury 

with respect to its Winters water rights and was unable to establish standing.  900 F.3d at 1356.  In 

that case, the plaintiff tribe had failed to allege any government action that caused injury to its 

Winters water rights, which turned on the reservation’s need for water.  Id.  Accordingly, Plaintiff 

here has failed to allege a “concrete and particularized” injury as required for Article III standing. 

Plaintiff cites only to law review articles as support for its assertion that there is “no legal 

impediment” to the United States approving the marketing of its Winters water rights.  Plaintiff’s 

assertion is wholly meritless.  Congress alone has the authority to permit the alienation of trust 

property.  The Indian Nonintercourse Act prohibits any “purchase, grant, lease, or other 

conveyance of lands, or of any title or claim thereto” from a tribe except by authority of the United 

States.  25 U.S.C. § 177.  The courts have interpreted this general prohibition to prevent the 

alienation of Plaintiff’s Winters water rights.  See County of Oneida v. Oneida Indian Nation, 470 

U.S. 226, 247-48 (1985).  Commentators have uniformly suggested or concluded that the Indian 

Nonintercourse Act applies broadly, including to water rights.  See, e.g., Water Law in a Nutshell 

368-69 (5th ed. 2015); Reid Peyton Chambers & John E. Echohawk, Implementing the Winters 
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Doctrine of Indian Reserved Water Rights: Producing Indian Water and Economic Development 

Without Injuring Non-Indian Water Users, 27 Gonz. L. Rev. 447, 464 (1991/92); see also Cohen’s 

Handbook of Federal Indian Law § 19.03[7][c].  Also, any congressional authorization or 

ratification permitting the alienation of Indian trust property must be “plain and unambiguous, as 

well as explicit.”  Seneca Nation of Indians v. State of N.Y., 26 F. Supp. 2d 555, 571 (W.D. N.Y. 

1998), aff’d, 178 F.3d 95 (2nd Cir. 1999) (internal quotation marks and citation omitted).  Despite 

these legal requirement, Plaintiff cites no statute that expressly authorizes the sale or lease of 

Chemehuevi’s water rights for off-reservation use.   

Courts have held that “[b]ecause the Nonintercourse Act requires a federal statute or treaty 

to authorize conveyances between an Indian Tribe and a third party, failure to strictly comply with 

the requirements of such a statute renders any resulting conveyance void.”  Shoshone IV, 672 F.3d. 

at 1037-38; see also Smith v. McCullough, 270 U.S. 456, 463-65 (1926) (holding a lease void in 

its entirety because an Indian allottee leased his allotment for more than ten years, in violation of 

the provision granting the allotment).  In contrast with other tribes that have effected legislative 

settlements of their water rights, there is no statutory provision authorizing the Chemehuevi to 

market its water rights.  See Section IV.B.1.d, supra.   

2. Plaintiff suffered no injury regarding the shoreline lands between 1941 
and 1974. 

 
Plaintiff lacks standing to claim damages or the alleged mismanagement of funds from the 

shoreline lands between 1941 and 1974.  Section I of the Act of July 8, 1940, 54 Stat. 744, set forth 

that “in aid of the construction of the Parker Dam [P]roject . . . there is hereby granted to the United 

States, its successors and assigns . . . all right, title and interest of the Indians in and to the tribal 

and allotted lands . . . of the Chemehuevi Reservation in California as may be designated by the 

Secretary of the Interior.”  In exchange, in Section II of the Act, Congress stated that “[t]he 
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Secretary of the Interior shall determine the amount of money to be paid to the Indians as just and 

equitable compensation for the rights granted under section 1 hereof.”  This language clearly 

authorized the taking of the land necessary for the Parker Dam Project from Plaintiff’s reservation 

lands in exchange for just compensation.   As shown above, Plaintiff did not have any ownership 

interest in these lands during that time period.  See Quapaw Tribe of Okla. v. United States, 111 

Fed. Cl. 725, 732 (2013) (citing Plains Commerce Bank v. Long Family Land & Cattle Co., 554 

U.S. 316, 338-39 (2008) (finding that even when the land at issue was previously owned by the 

tribe, that fact “does not change the status of the land at the time of the challenged” action)).  Thus, 

Plaintiff is unable to allege an injury sufficient to provide standing for this claim. 

E.   The Court Lacks Jurisdiction Over Plaintiff’s Claims To The Extent Plaintiff 
Seeks Declaratory And Injunctive Relief.  

 
Several items sought by Plaintiff in its request for relief do not fit within the categories 

allowed under 28 U.S.C. § 1491(a)(2).  Throughout the Second Amended Complaint, Plaintiff 

requests declaratory and injunctive relief in the following forms:  an injunction requiring a full and 

complete accounting of all of Plaintiff’s trust funds and other assets, including numerous audits, 

reconciliations and accountings of nonexistent income; an injunction requiring the United States 

to approve water rights lease agreements; an injunction for the government to deliver to Plaintiff 

any unclaimed ICC judgment disbursements; and a declaration establishing Plaintiff’s right to 

market its Winters water rights.  Compl.  ¶¶ 75, 88, 91, 94-96, 122, 127, 130, 137, 139-145 and 

pp. 55-56.  These sweeping demands are scarcely “incident of and collateral to” the money 

judgment demanded by Plaintiff.  28 U.S.C. § 1491(a)(2); see James v. Caldera, 159 F.3d 573, 

580 (Fed. Cir. 1998). 
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1. This Court does not have jurisdiction over Plaintiff’s demand for a 
“complete, meaningful” accounting.  

 
This Court does not have general jurisdiction to provide declaratory and injunctive relief 

in the form of a general accounting of tribal trust funds, as Plaintiff demands throughout the Second 

Amended Complaint and most specifically in Count V.  See Compl. ¶ 145; Evans v. United States, 

107 Fed. Cl. 442, 451-52 (2012).  Plaintiff specifically asserts that it is entitled to “a declaration 

that the 1992 Arthur Andersen Report does not meet the Federal Government’s obligations” and 

“a full and complete accounting of [Plaintiff’s] tribal accounts….”  Compl. ¶ 145.  Plaintiff asserts 

that, if the accounting reveals that Plaintiff has one or more additional monetary claims against the 

United States, Plaintiff would seek damages for those claims as well.  Id. ¶ 144.   

Such a free-standing general accounting claim before a determination of liability is 

premature and beyond the scope of this Court’s jurisdiction.  W. Shoshone Nat. Council v. United 

States, 73 Fed. Cl. 59, 68–69 (2006); Am. Indians Residing on the Maricopa-Ak Chin Reservation 

v. United States, 667 F.2d 980, 983 (Ct. Cl. 1981) (per curiam), cert. denied, 456 U.S. 989 (1982) 

(“Unlike the Indian Claims Commission, this court has no equity jurisdiction to entertain a suit for 

an accounting except in aid of a judgment of liability against the Government”); Klamath & Modoc 

Tribes v. United States, 174 Ct. Cl. 483, 491 (1966) (“To require the Government ab initio to 

render a general accounting on the basis of unproved allegations and before its liability is 

determined would convert this proceeding from a suit for money damages to an independent 

equitable action for a general accounting.”).  Thus, Plaintiff’s free-standing demand for an 

accounting herein cannot be countenanced. 

If a plaintiff establishes liability against the United States, this Court may receive evidence 

in aid of judgment to assess damages, and in so doing, it may order a limited accounting “incident 

of and collateral to” a money judgment.  28 U.S.C. § 1491(a)(2); see Muscogee (Creek) Nation of 
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Okla. v. United States, 103 Fed. Cl. 210, 218 (2011); N. Colo. Water Conservancy Dist. v. United 

States, 88 Fed. Cl. 636, 665 (2009); James, 159 F.3d at 580. But such a limited exercise is not 

what Plaintiff alleges in the Second Amended Complaint.  Despite Plaintiff’s efforts to mask 

certain of its requests as accountings in aid of judgment, it is clear that Count V is indubitably the 

type of general and independent accounting that this Court has repeatedly found to be beyond its 

jurisdiction.  In fact, Plaintiff states that it is “entitled to [] a declaration that the 1992 Arthur 

Andersen Report does not meet the Federal Government’s obligations under the Act of December 

22, 1987….”  Compl. ¶ 145.  In so doing, Plaintiff is openly asking for relief that this Court cannot 

provide.9 

2. This Court does not have jurisdiction to order the Secretary to sign 
lease agreements for Plaintiff’s water rights. 

 
Plaintiff alleges in Count III in relevant part that the United States’ refusal to allow 

Plaintiff to lease its surplus water allocation for off-reservation use, such as Plaintiff’s 

attempted lease agreement with the Southeastern Nevada Water Company in 1998, is a breach 

of long-term leasing acts, 25 U.S.C. § 81 and § 415, the Privileges and Immunities of Indian 

Tribes Act and numerous general fiduciary duties. Compl. ¶¶ 112, 114,116, 119-122.  Plaintiff’s 

allegation is baseless. 

United States v. King is instructive as to why Count III is actually an equitable claim 

and not a claim for money damages.  395 U.S. 1, 3 (1969); see also Nat’l Air Traffic Controllers 

Ass’n v. United States, 160 F.3d 714, 716 (Fed. Cir. 1998).  In King, the Supreme Court held 

that the plaintiff’s claim for a refund of his taxes could not be brought before the Court of 

                                                           
9 To the extent that Plaintiff identifies no legitimate statutory basis for accountings that it 
requests, it is unlikely that Plaintiff can ever obtain the accountings, even in a court that can 
grant equitable relief.  See Section IV.B.2, supra. 
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Claims because the claim was “not limited to actual, presently due money damages from the 

United States.”  King, 395 U.S. at 3.  Instead, the Court determined that the plaintiff was actually 

seeking a declaration of his right to have his military records changed to show that he had retired 

from the military due to a disability so that he would not owe the taxes that the United States 

had already collected.  Id.  The Court roundly rejected such an effort: “[t]his is essentially 

equitable relief of a kind that the Court of Claims has held throughout its history, up to the time 

this present case was decided, that it does not have the power to grant.”  Id. 

Although Plaintiff explicitly states in Count III that it seeks relief in the form of an 

accounting and monetary damages, the clear subtext from Plaintiff’s allegations is that Plaintiff 

is also seeking a declaration that the United States should have approved the 1998 agreement 

or should approve future agreements by which Plaintiff attempts to lease its Winters water rights 

to third parties for off-reservation use.  Plaintiff’s efforts are improper and inappropriate.  This 

Court’s jurisdiction is limited to rendering judgments for “actual, presently due money damages 

from the United States.”  King, 395 U.S. at 3.  

The Court should not countenance Plaintiff’s request for a declaratory judgment related to 

the United States’ approval of contracts like Exhibit I to the Second Amended  Complaint, so that 

Plaintiff can argue that the United States is liable for all of the lease payments that Plaintiff would 

have received under that or a similar agreement.  “Although [] Congress has authorized the Court 

of Federal Claims to grant equitable relief in certain limited circumstances, those circumstances 

do not include the general authority to grant equitable relief whenever a declaratory judgment or 

an injunction would assist a claimant in obtaining monetary benefits.”  Nat’l Air Traffic 

Controllers, 160 F.3d at 716; see also Overall Roofing & Constr. Inc. v. United States, 929 F.2d 

687, 689 (Fed. Cir. 1991) (“[T]he word ‘claim’ [in the Tucker Act] carries with it the historical 
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limitation that it must assert a right to presently due money.”) (citation omitted).  Such relief is 

outside this Court’s jurisdiction, so those claims should be dismissed.  

V.  CONCLUSION 

For the foregoing reasons, the United States respectfully requests that the Court grant this 

motion and dismiss all of the Plaintiff’s claims discussed above for a lack of subject matter 

jurisdiction and/or a failure to state a valid claim.   

Respectfully submitted, this 24th day of June, 2019. 
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