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MEMORANDUM IN SUPPORT OF MOTION TO DISMISS 
DEFENDANTS LORI PIAZZA AND “VOCARRO” 

 
  
 Since filing suit over one year ago, Plaintiff has failed to effect service upon 

Lori Piazza or “Vocarro” (hereinafter “Defendants”), two alleged employees of the 

Paragon Casino Resort.  Plaintiff has received multiple extensions of time, the last 

of which expired on June 15, 2019, and this suit was already dismissed once for 

Plaintiff’s repeated failures to serve the Defendants.  Plaintiff’s most recent alleged 

service on Defendants, which consisted of merely leaving the Summons directed to 

the Defendants with the Clerk of Court for the Tunica-Biloxi Tribal Court, failed to 

conform to the requirements of Rule 4(e) of the Federal Rules of Civil Procedure.  

Due to the deficiency of Plaintiff’s most recent attempted service, and Plaintiff’s 

failure to comply with the numerous Orders of this Court, Plaintiff’s claims against 
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these Defendants should be dismissed in their entirety, with prejudice, and at 

Plaintiff’s cost.  

FACTUAL SUMMARY 

 Plaintiff filed suit on July 5, 2018, as best can be deciphered, claiming that 

Defendants “stole” a slot machine payout he allegedly won on June 4, 2017.  

Plaintiff failed to make service on the Defendants, and, on December 11, 2018, the 

Court issued a Notice of Intent to Dismiss for Failure to Prosecute Under LR 41.3 

(Doc. 22).  On December 26, 2018, Plaintiff filed a Motion for Extension of Time 

to Effect Service (Doc. 23).  On December 27, 2018, the Court granted the Motion 

for Extension of Time and set January 25, 2019 as the compliance deadline (Doc. 

24). Again, Plaintiff failed to serve the Defendants.  On March 12, 2019, the Court 

issued a second Notice of Intent to Dismiss for Failure to Prosecute Under LR 41.3 

(Doc. 30).  On March 18, 2019, Plaintiff filed a Motion for Extension of Time Due 

to Material Error (Doc. 22), which the Court mooted by electronic Order (Doc. 34) 

on May 19, 2019.  On March 29, 2019, the Court entered an Order of Dismissal 

(Doc. 36), ruling that Plaintiff had failed to show good cause for his failure to serve 

Defendants, and dismissing the suit in its entirety.  Plaintiff was permitted 30 days 

to have the suit reinstated.  On April 18, 2019, Plaintiff filed another Motion for 

Extension of Time to Serve (Doc. 37), and, on May 3, 2018, Plaintiff filed an 

untimely Motion to Reopen/Reinstate Case (Doc. 38).  On May 10, 2019, the Court 
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entered an Order (Doc. 39) reopening the case and setting June 15, 2019 as the 

deadline to complete service.  Plaintiff did not attempt service until June 14, 2019, 

and then only upon three of the several defendants named in the suit.  Plaintiff filed 

“Proofs of Service” (Doc. 31) with this Court on June 14, 2019, representing that 

service on Defendants had been made that day upon Christy J. Smith, who was 

alleged to been designated by law to accept service on behalf of the Tunica-Biloxi 

Gaming Commission (“Gaming Commission”). 

 On June 14, 2019, a woman identifying herself as Bianca Smith, apparently 

acting on behalf of Plaintiff, appeared at the office of the Clerk of Court for the 

Tunica-Biloxi Tribal Court, and requested that the Clerk, Christy Smith, serve the 

Summons on the Gaming Commission, Lori Piazza and “Vocarro”. See, Affidavit 

of Christy Smith submitted by Defendants in support of the Motion to Dismiss, at  

¶ 7.  Contrary to the representations made in Plaintiff’s Proofs of Service, Christy 

Smith is not the agent for service for the Gaming Commission, Lori Piazza or 

“Vocarro”.  Id. at ¶ 5.  In her capacity as Clerk of Court, Christy Smith only 

receives requests for service, verifies their sufficiency, and then forwards them to 

the Tribal Police for service.  Id. at ¶ 4.  Upon reviewing the Summons issued to 

Lori Piazza, Christy Smith determined that Lori Piazza was no longer employed at 

Paragon Casino Resort and could not be served by the Tribal Police. Id. at ¶ 8.  

Christy Smith returned the Summons to Plaintiff with a letter explaining why Lori 
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Piazza could not be served.  Id.  Upon reviewing the Summons issued to 

“Vocarro”, Christy Smith determined that the Summons was defective because it 

lacked the first name of the Defendant.  Id. at ¶ 9.  Christy Smith returned the 

Summons to Plaintiff with a letter explaining why “Vocarro” could not be served.  

Id. Christy Smith did forward the Summon directed to the Gaming Commission to 

the Tribal Police, which completed service on June 17, 2019.  Id. at ¶ 10.  Plaintiff 

has made no further attempts to serve Defendants.  Id. at ¶ 11. 

LEGAL ARGUMENT 

1. FRCP 4(e) requires Personal or Domiciliary Service on Defendants 

 FRCP 4(e)1 mandates that individuals be served in person, at their domicile, 

or through an authorized agent for service. There is no question that Plaintiff has 

not made personal or domiciliary service on Defendants.  The delivery of the 

Summons to Christy Smith does not meet the requirements of FRCP 4(e).  Christy 

Smith is a Clerk of Court and has not been appointed or otherwise authorized to 

accept service for Lori Piazza or “Vocarro”.  Delivery of the Summons to Christy 

Smith did not constitute service on the Defendants.  It was merely an incomplete 

step in the service process.   

2. FRCP 4(m) and LR43.1 require that Plaintiff’s Suit be Dismissed for 
Failure to Serve Defendants Within 90 Days of Filing Suit.  
 

1 Louisiana Code of Civil Procedure Article 1231 0 1237 do not differ materially from FRCP 4(e). 
 

4 
 

                                                 

Case 1:18-cv-00885-DDD-JPM   Document 52-1   Filed 07/19/19   Page 4 of 11 PageID #:  331



 Dismissal of this suit for failure to serve defendants within 90 days is 

compulsory under FRCP 4(m): 

(m) Time Limit for Service. If a defendant is not served 
within 90 days after the complaint is filed, the court—on 
motion or on its own after notice to the plaintiff—must 
dismiss the action without prejudice against that 
defendant or order that service be made within a 
specified time. But if the plaintiff shows good cause for 
the failure, the court must extend the time for service for 
an appropriate period. . . .  (emphasis added). 
 

LR41.3 also permits for the dismissal of Plaintiff’s suit with prejudice for 

failure to serve Defendants within 90 days. 

 LR41.3 Dismissal for Failure to Prosecute 

A civil action may be dismissed by the clerk of court or 
any judge of this court for lack of prosecution as follows: 
 
A. Where no service of process has been made within 90 
days after filing of the complaint; 
 
. . . 
 
Dismissal under this rule shall be without prejudice 
unless delay has resulted in prejudice to an opposing 
party. The Order of Dismissal shall allow for 
reinstatement of the civil action within 30 days for good 
cause shown. 
 

(Emphasis added.) 

 Plaintiff has allowed more than a year to pass since the filing of suit without 

serving the Defendants, despite receiving second and third chances from the Court. 

This Court must dismiss Plaintiff’s suit for failure to serve Defendants within 90 
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days.  Moreover, Plaintiff’s delay of 377 days, and counting, has materially 

prejudiced the Defendants.  More than two years has passed since the Defendants 

allegedly “stole” Plaintiff’s slot machine payout, and Defendants, without notice of 

this litigation, have lost the opportunity to investigate Plaintiff’s claim, to obtain 

evidence, and to identify witnesses and secure their statements.  On these grounds, 

it is appropriate that Plaintiff’s suit against Defendants be dismissed with prejudice 

under LR41.3. 

3. Plaintiff’s Suit Should Be Dismissed Pursuant to FRCP (12(b)(5) Due to 
Insufficiency of Service. 
 

 The Proofs of Service filed by Plaintiff on June 14, 2019 state that Lori 

Piazza and “Vacarro” were served through Christy Smith, who was allegedly 

designated by law to accept service on behalf of the Gaming Commission.  As set 

forth in her affidavit, Christy Smith is the Clerk of Court for the Tunica-Biloxi 

Tribal Court and is not authorized to accept service for Gaming Commission, Lori 

Piazza, or “Vocarro”.  Christy Smith only processes requests for service, reviewing 

them for sufficiency.  Plaintiff’s alleged service of the Defendants through Christy 

Smith was defective, as evidenced by the fact that she returned both Summons to 

Plaintiff, unserved.   

 “A motion to dismiss pursuant to Rule 12(b)(5) turns on the legal sufficiency 

of the service of process. The party making service has the burden of 

demonstrating its validity when an objection to service is made.”  Holly v. Metro. 
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Transit Auth., 213 F. App'x 343, 344 (5th Cir. 2007).  “Rule 12(b)(5) authorizes 

the court to dismiss a civil action when service of process is inadequate.”  Lake 

Charles Cane Lacassine Mill, LLC v. Smar Int'l Corp., No. 07-CV-667, 2007 U.S. 

Dist. LEXIS 41941, at 2-3 (W.D. La. June 8, 2007).  The Court has broad 

discretion in determining whether to dismiss a suit under FRCP 12(b)(5) for failure 

of service. George v. U.S. Dep't of Labor, Occupational Safety & Health Admin., 

788 F.2d 1115, 1116 (5th Cir. 1986). 

 The alleged service upon Defendants through the Clerk of Court for the 

Tunica-Biloxi Tribal Court was defective as a matter of law because it did not 

accomplish the personal or domiciliary service required by FRCP 4(e), Under the 

facts of this case, dismissal pursuant to FRCP 12(b)(5) is appropriate.  

4. Plaintiff’s Disregard for the Court’s Orders and the Federal Rules of 
Civil Procedure Warrant an Involuntary Dismissal, with Prejudice 
Under Rule 41(b). 
 

 Plaintiff has repeatedly disregarded the deadlines for service imposed by this 

Court and the Federal Rules of Civil Procedure. Plaintiff, acting pro se, is solely 

responsible for these delays, which have materially prejudiced the defendants.  

Despite being cautioned repeatedly that his failure to serve the defendants (first 

within the 90 days required by FRCP 4(m) and LR41.3, and then before the 

deadlines of January 25, 2018 and June 14, 2019 ordered by this Court) would 

result in the dismissal of his suit, Plaintiff failed to take the necessary steps to 
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properly complete service.  Due to these repeated failures, Plaintiff’s suit should be 

involuntarily dismissed, with prejudice, pursuant to FRCP 41(b), which states: 

(b) Involuntary Dismissal; Effect. If the plaintiff fails to 
prosecute or to comply with these rules or a court order, a 
defendant may move to dismiss the action or any claim 
against it. Unless the dismissal order states otherwise, a 
dismissal under this subdivision (b) and any dismissal not 
under this rule—except one for lack of jurisdiction, 
improper venue, or failure to join a party under Rule 
19—operates as an adjudication on the merits. 
 

 A dismissal under FRCP 41(b) can be made with prejudice if there is a clear 

record of delay or “contumacious conduct” by the plaintiff, and the record shows 

that the district court employed lesser sanctions that proved to be futile.” Berry V. 

Cignarsi-Cigna, 975 F.2d 1188, 1191 (5th Cir. 1992).  The Court may take into 

account three aggravating factors: the extent to which the plaintiff, as distinguished 

from his counsel, was personally responsible for the delay, the degree of actual 

prejudice to the defendant, and whether the delay was the result of intentional 

conduct.  Sealed Appellant v. Sealed Appellee, 452 F.3d 415, 418 (5th Cir. 2006).  

Delay alone can result in prejudice to the Defendants as “evidence deteriorates or 

disappears, memories fade, and witnesses die or move away.” Id.  A delay between 

filing and service is particularly serious, because it deprives defendants of notice, 

and impacts their ability to prepare a defense.  Veazey v. Young's Yacht Sale & 

Serv., Inc., 644 F.2d 475, 478 (5th Cir. 1981) 

 The present case presents all of the aggravating factors enumerated in Sealed 
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Appellant v. Sealed Appellee, supra.  First, Plaintiff is solely responsible for his 

failure to comply with FRCP 4 and the Orders of this Court, which twice imposed 

extended deadlines upon Plaintiff, and once dismissed his suit. Even considering 

the fact that Plaintiff is acting pro se, his lack of diligence is not excusable.   

Second, Defendants have been unquestionably prejudiced because they have not 

received notice of this suit and have been deprived of the opportunity to gather 

evidence of, and witnesses to, an event that occurred over two years ago.  Finally, 

it is apparent that Plaintiff’s failures were willful.  Whatever excuse Plaintiff may 

offer, he has had over a year to inform himself of the federal rules regarding 

service but has clearly failed to do so.  In addition, Plaintiff has had over a year 

since the filing of suit, and two years since the incident, to ascertain the complete 

names and addresses of the Defendants, and he has failed to take any steps to do 

so, despite repeated admonitions by the Court. Finally, even after having his 

dismissed claim resuscitated, Plaintiff waited until the last possible day, June 14, 

2019, to attempted service on just three of the several Defendants named in the 

Complaint: the Gaming Commission, Lori Piazza, and “Vocarro”.    

 Plaintiff’s conduct presents a willful disregard for this Court’s Orders, and 

the Federal Rules of Civil Procedure.  Furthermore, it is clear that the lesser 

sanctions previously employed by this Court proved futile.  It is, therefore, proper 

that Court dismiss Plaintiff’s suit, in its entirety and with prejudice pursuant to 
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FRCP 41(b). 

CONCLUSION 

Defendant’s attempted service on Lori Piazza and “Vocarro”, by merely 

delivering the Summons to a Clerk of Court, failed to satisfy the requirements for 

valid service under FRCP 4(e).  Plaintiff’s extended record of willful failure to 

comply with this Court’s Orders and the Federal Rules of Civil Procedure, despite 

numerous warnings from the Court, have prejudiced Defendants in their ability to 

defend this suit.  The Court has done everything it reasonably could have to correct 

the situation, including once dismissing Plaintiff’s suit, but to no avail.  It is, 

therefore, appropriate that Plaintiff’s suit against Defendants be dismissed in its 

entirety, with prejudice, and at Plaintiff’s cost. 

    Respectfully submitted, 

     ADAMS HOEFER HOLWADEL, LLC  
 

_/s/ D. Russell Holwadel_____________ 
BRUCE R. HOEFER, JR. (#6889) 
Email:  brh@ahhelaw.com 
D. RUSSELL HOLWADEL (#16975) T.A. 
Email:  drh@ahhelaw.com 
PHILLIP J. REW (#25843) 
Email:  pjr@ahhelaw.com 
HEATHER E. REZNIK (#29175) 
Email:  her@ahhelaw.com 
400 Poydras Street, Suite 2450  
New Orleans, Louisiana  70130 
Telephone: (504) 581-2606 
Facsimile: (504) 525-1488 
Attorneys for Defendants 

 
and 
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Kevin C. Quigley (MN No. 0182771) 
Foley & Quigley, PLC 
213 East Fourth Street, Suite 413 
St. Paul, MN 55101 
Phone: (612) 741-1794 
kevinquigley@foleyquigleylaw.com 
Attorney for Defendants  
 

 
 

 
CERTIFICATE OF SERVICE 

 
I certify that on this 19th day of July, 2019, the undersigned electronically 

filed the foregoing with the Clerk of Court by using the CM/ECF system, and that 

a copy of same has been mailed postage prepaid and properly addressed to: 

Shannon Dotson 
2015 Hawthorne Brook Lane 
Fresno, TX 77545 
 

/s/ D. Russell Holwadel 
___________________________ 

   D. RUSSELL HOLWADEL 
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