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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 
 
CHEMEHUEVI INDIAN TRIBE,  )  
       ) 
    Plaintiff,  )  Case No. 16-492 L  
       ) 
v.       ) 
       )  Chief Judge Patricia Campbell-Smith 
UNITED STATES OF AMERICA  ) 
       ) 
    Defendant.  ) 
        
 

SECOND AMENDED COMPLAINT -- REDACTED 

(UNREDACTED VERSION FILED UNDER SEAL) 

 

 

I.   INTRODUCTION 
 
 1. This is a civil action by the Chemehuevi Indian Tribe seeking monetary damages 

against the United States, acting through its past and present federal agencies and officers, for 

breaches and continuing breaches of the United States’ constitutional, statutory and common law 

fiduciary duties owed to Tribe. The Tribe’s breach of trust claims include, but are not limited to, 

the United States’ failure to collect, deposit, invest, and account for its trust funds derived from 

its trust lands and natural resources, and related Acts of Congress; and the United States’ failure 

to hold, protect, manage and maintain the Tribe’s interests in the said trust funds in the manner 

prescribed by federal law. 

 
 

II.  PARTIES 
 
 2. The Plaintiff CHEMEHUEVI INDIAN TRIBE (“Chemehuevi Tribe,” or “Tribe”) 

is a federally recognized Indian tribe that reorganized under Section 16 of the Indian 
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Reorganization Act (“IRA”) of June 18, 1934, ch. 576, 48 Stat. 987, 25 U.S.C. § 5123, by 

adopting a federally approved constitution. The governing body of the Tribe under its IRA 

Constitution consists of a Chairman, Vice-Chairman, executive officers and six tribal council 

members. The Tribe is the beneficiary of one or more trust accounts held by the United States as 

trustee for which the Tribe has never received a complete, meaningful trust accounting. 

 3. The Defendant THE UNITED STATES OF AMERICA (“United States,” or 

“Federal Government”) is a body politic existing pursuant to the Constitution of the United 

States, and is the trustee of the Chemehuevi Tribe’s trust lands, accounts, and funds under federal 

law.  

 

III.   JURISDICTION 

 4. This civil action arises under Article 1, § 8, Clause 3 (Indian Commerce Clause) and 

Article VI, Clause 2 (Supremacy Clause) of the United States Constitution; and federal statutes 

and regulations including, but not limited to, 25 U.S.C. § 122; 25 U.S.C. §161; 25 U.S.C. § 161a; 

25 U.S.C. § 161b; 25 U.S.C. § 161c; 25 U.S.C. § 161d; 25 U.S.C. § 162a; 25 U.S.C. § 164; 25 

U.S.C. §§ 1231 et seq.;  25 U.S.C. §§ 4001 et seq.; 25 U.S.C. § 5123; 31 U.S.C. § 1321 (a); 43 

U.S.C. 1457; 25 C.F.R., Part 87; 25 C.F.R., Part 115, Subpart G; and federal common law. 

 5. The Court has jurisdiction over the subject matter of this civil action under the 

Tucker Act, 28 U.S.C. § 1491, and the Indian Tucker Act, 28 U.S.C. § 1505, in that this civil 

action involves claims brought against the United States by the Chemehuevi Tribe for money 

damages, and arises under the U.S. Constitution, laws and regulations of the United States, and 

executive orders of the President, and is one that would otherwise be cognizable in the Court of 
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Federal Claims if the Tribe was not an Indian tribe, band or group. 

 6. The “investment statutes,” i.e., 25 U.S.C. §§ 161 and 161a, 25 U.S.C. § 162 (a), and 

25 U.S.C. §§ 4011 and 4044, create specific fiduciary duties that gives rise to money-mandating, 

Tucker Act claims for damages in this civil action. 

 
 

IV.  STATEMENT OF FACTS  

 

The Chemehuevi Indian Tribe 
 
 7. From time immemorial the Chemehuevi Indians (“Chemehuevi”), known to 

themselves as Nuwum, “The People,” exclusively used and occupied the Mojave Desert’s 

mountains and canyons and the Colorado River shoreline. The Chemehuevi Tribe asserted a 

claim for aboriginal Indian title to this area in the Indian Claims Commission (“ICC”). See 

Chemehuevi Tribe of Indians et al. v. United States, 14 Ind. Cl. Comm. 651, 653-654 (January 

18, 1965). Also see map showing the Chemehuevi Tribe’s aboriginal title area attached to the 

Final Report of The Indian Claims Commission, dated September 30, 1978, a portion of which is 

attached hereto as Exhibit “A” and incorporated herein by reference. The ICC was established by 

the Act on August 13, 1946 (60 Stat. 1049; 25 U.S.C. § 70 et seq.). 

 8. By the mid-1800s, the Chemehuevi were living with the Mojave Indians near the 

present-day Fort Mojave Indian Reservation, and in 1865, both the Chemehuevi and Mojave 

were encouraged to move to the newly established Colorado River Indian Reservation in 

Arizona. 

 9. In 1867, however, hostilities broke out between the Chemehuevi and Mojave which 

caused the Chemehuevi to settle for a short time in the western Mojave Desert. Eventually, a 
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large portion of the Chemehuevi returned to the Fort Mojave Reservation. 

 10. Many Chemehuevi who moved to the Colorado River Indian Reservation moved 

back to the Chemehuevi Valley in 1875 because of crop failure, forced enrollment in schools and 

discouragement of their culture and religion. They asked the Federal Government to set aside 

lands for their use in the Valley. 

 11. The Secretary of the Interior, by order dated February 2, 1907, withdrew certain 

lands for the Chemehuevi on the California side of the Colorado River with the Colorado River 

as the eastern boundary. The withdrawal was made pursuant to the Act of January 12, 1891 (26 

Stat. 712), as amended by the Act of March 1, 1907 (34 Stat. 1022), and established the 36,000-

acre Chemehuevi Indian Reservation. 

 12. A majority of the Reservation consisted of high mesa desert that was not suitable for 

farming, cattle grazing, or any other form of development.  Harsh soil conditions, combined with 

temperatures commonly exceeding 120° Fahrenheit in the summer, made it difficult to inhabit. 

The other, far smaller, portion of the Reservation was a steep valley leading down to the 

Colorado River. Periodic flooding from the river left deposits of fertile soil along the riverbanks 

at the base of the valley, which, combined with the cool air from the shadowed river bottom 

caused by the walls of the valley, made the strip of land suitable for both agriculture and human 

habitation.  All of the tribal members resided in the valley.  (Chemehuevi Tribe's opening brief in 

Chemehuevi Indian Tribe v. Brown, No. 17-55604, p. 6 (9th Cir. filed Nov. 3, 2017) 

(https://turtletalk.files.wordpress.com/2018/03/chemehuevi-opening-brief.pdf) [hereinafter 

“Chemehuevi Opening Brief”].) 

Parker Dam Compensation Monies 
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 13. In 1927, the Metropolitan Water District (“MWD”) of southern California obtained 

rights to build canals, roads and dams through the Chemehuevi's tribal lands. 

 14.  On February 10, 1933, in the waning days of the Hoover Administration, the 

Department of the Interior's Bureau of Reclamation contracted with MWD for the cooperative 

construction and operation of Parker Dam on the Colorado River.  Under the terms of the 

agreement, the MWD advanced funds to the United States for the construction of the dam, the 

dam's chief purpose being to provide a reservoir of clear water from which the MWD could 

pump a maximum supply of 1,500 cubic feet per second (cfs) of Colorado River water.  (T.R. 

Linenberger, Parker-Davis Project, p. 12 (Bureau of Reclamation 1997) (https://www.usbr.gov/ 

projects/pdf.php?id=153) [hereinafter “Linenberger, Parker-Davis Project”].) 

 15.   With the funds provided by the MWD, on August 25, 1934, the Bureau of 

Reclamation awarded the contract for construction of Parker Dam to Six Companies, Inc., the 

contractor which had submitted the winning bid for the construction of the Boulder Canyon 

Dam, later renamed Hoover Dam.  (Linenberger, Parker-Davis Project, p. 12.) 

 16.   On or about September 10, 1934, the United States, through its contractor, Six 

Companies, Inc., commenced construction of the Parker Dam in the mainstream of the Colorado 

River pursuant to the February 10, 1933 cooperative agreement.  The State of Arizona objected 

to the construction of the dam without its consent, and threatened the use of military force to stop 

the project.  Specifically, on November 10, 1934, the Governor of Arizona, Benjamin B. Moeur, 

issued a proclamation declaring marital law and ordered the Arizona National Guard to take 

possession of the territory surrounding the Arizona side of Parker Dam.   Secretary of the Interior 

Harold Ickes responded by temporarily suspending all construction work on the Dam.  
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(Linenberger, Parker-Davis Project, pp. 12-13; David E. Lindgren, Acting Solicitor, 

Memorandum RE: Authority of Secretary to Determine Equitable Title to Indian Lands, 2 

Opinions of the Solicitor 2071, 2072 (Aug. 15, 1974) (http://thorpe.ou.edu/sol_opinions/p2051-

2075.htm) [hereinafter “Lindgren Memo”].) 

 17. The United States, on January 14, 1935, filed its bill of equity in the United States 

Supreme Court to perpetually enjoin Arizona’s interference with the construction of the Dam. 

The bill alleged that on February 10, 1933, the United States, acting through the Secretary of the 

Interior, entered into a contract with the MWD and that, under the Reclamation Act and 

supplemental acts, it would construct the Parker Dam, and by means of canals, connect Parker 

Dam with lands in the Colorado River Indian Reservation in Arizona and with other lands in that 

State and in California.   On February 11, 1935, the Court issued a preliminary injunction 

preventing the Governor of Arizona from interfering with construction activities on the project. 

The following day, the Secretary of the Interior ordered work to resume. The contractor returned 

to work and on February 21, 1935, excavation in the diversion tunnel outlet channel began.  

(Linenberger, Parker-Davis Project, p. 14.) 

 18. This work proved to be short lived, however.  On April 29, 1935, the Supreme Court 

dismissed the bill in equity on the basis that the United States had not complied with Section 9 of 

the Act of March 3, 1899 (30 Stat. 1151; 33 U.S.C. § 401), which forbade the construction of any 

dam in a navigable river unless consented to by Congress.  See United States v. Arizona, 295 U.S. 

174, 184 (1935) (“[Section] 9 unquestionably makes 'consent of Congress' essential to the valid 

authorization of the Parker Dam.”).  The following day, Secretary Ickes again notified the 

contractor to suspend operations.  (Linenberger, Parker-Davis Project, p. 14.) 
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 19. In the Rivers and Harbors Act of August 30, 1935, Pub. L. 74-409, 49 Stat. 1028, 

Congress belatedly authorized the construction of the Parker Dam and Reservoir Project and 

ratified previous contracts made in aid of its construction.  President Roosevelt signed the Act 

into law the same day.  (Linenberger, Parker-Davis Project, p. 14.)  The Act, however, did not 

authorize the taking of any Indian land for the project.  (Lindgren Memo, p. 2072.) 

 20. The Bureau of Reclamation notified the contractor to proceed with construction 

operations on September 3, 1935. Approximately six weeks later, on October 15, 1935, the 

contractor resumed construction of the Dam project.  (Linenberger, Parker-Davis Project, p. 14.) 

 21. In a December 15, 1939 Solicitor's Opinion, the Interior Department Solicitor Nathan 

R. Margold concluded that the Chemehuevi Indians were entitled to payment by the United 

States for “damages to certain lands . . . which will be flooded by the Parker Dam,” i.e, by the 

Dam's creation of the Parker Reservoir (Lake Havasu), and that the MWD, for whose benefit the 

Parker Dam and Reservoir was being constructed, was the entity required to pay compensation 

for the taking pursuant to the contract between the Federal Government and the MWD dated 

February 10, 1933.  (See Solicitor’s Opinion (M.30318), 57 I.D. 87 (December 15, 1939).) 

 22.  An appraisal committee was created to set a fair valuation on those Chemehuevi 

Reservation lands to be taken in connection with the construction of Parker Dam.  The 

Committee submitted both a majority and a minority report appraising certain lands within the 

Reservation. These reports agreed as to what lands would be taken, but differed as to their proper 

value.  (Lindgren Memo, p. 2072.) 

 23. In Section 1 of the Act of July 8, 1940 (54 Stat. 744) Congress provided that “in aid 

of construction of the Parker Dam Project, . . . there is hereby granted to the United States, its 

Case 1:16-cv-00492-MHS   Document 51   Filed 05/30/19   Page 7 of 57



8 

successor and assigns . . . all right, title and interest of the Indians in and to the tribal and allotted 

lands of the . . . Chemehuevi Reservation in California as may be designated by the Secretary of 

the Interior.” In Section 2 of the Act, Congress further provided that “[t]he Secretary shall 

determine the amount of money to be paid to the Indians as just and equitable compensation for 

the rights granted under section 1 hereof.   Such amount of money shall be paid to the Secretary 

by the [MWD], in accordance with the terms of the contract made and entered into on February 

10, 1933 between the Interior, and the [MWD].  In the case of tribal lands, the amount due to the 

appropriate tribe shall be deposited by the said Secretary in the Treasury of the United States, 

pursuant to the Act of May 17, 1926 (44 Stat. 560), as amended.”  

 24.     The referenced Act of May 17, 1926 (44 Stat. 560), in turn provided that “hereafter 

all miscellaneous revenues derived from Indian reservations, agencies and schools, which are not 

required by existing law to be otherwise disposed of, shall be covered into the Treasury of the 

United States under the caption 'Indian moneys, proceeds of labor,' and are hereby made 

available for expenditure, in the discretion of the Secretary of the Interior, for the benefit of the 

Indian tribes, agencies, and schools on whose behalf they are collected, subject, however, to the 

limitations as to tribal funds, imposed by section 27 of the Act of May 18, 1916 (Thirty-ninth 

Statutes at Large, page 159).”  (Emphasis added). 

 25. The referenced Section 27 of the Act of May 18, 1916 (39 Stat. 158-159) in turn 

provided that “[o]n the first Monday in December [1917] and annually thereafter, the Secretary 

of the Treasury shall transmit to the Speaker of the House of Representatives estimates of the 

amounts of the receipts to, and expenditures which the Secretary of the Interior recommends to 

be made for the benefit of the Indians from, all tribal funds of Indians for the ensuing fiscal year ; 
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and such statement shall show [1] the total amounts estimated to be received from any and all 

sources whatsoever, which will be placed to the credit of each tribe of Indians, in trust or 

otherwise, at the close of the ensuing fiscal year, [2] an analysis showing the amounts which the 

Federal Government is directed and required by treaty stipulations and agreements to expend 

from each of said funds or from the Federal Treasury, giving references to the existing treaty or 

agreement or statute, [3] the amounts which the Secretary of the Interior recommends to be spent 

from each of the tribal funds held in trust or otherwise, and the purpose for which said amounts 

are to be expended, and said statement shall show the amounts which he recommends to be 

disbursed (a) for per capita payments in money to the Indians, (b) for salaries or compensation of 

officers and employees, (c) for compensation of counsel and attorney fees, and (d) for support 

and civilization: Provided, That thereafter no money shall be expended from Indian tribal 

funds without specific appropriation by Congress except as follows : Equalization of 

allotments, education of Indian children in accordance with existing law, per capita and other 

payments, all of which are hereby continued in full force and effect[.]”  (Emphasis added.) 

 26. On October 9, 1940, Acting Secretary of the Interior A.J. Wirtz approved payment to 

the Chemehuevis of $108,104.95, essentially adopting the valuation contained in the minority 

report submitted by the appraisal committee. On November 25, 1941, Secretary Ickes approved a 

description of the reservation lands to be taken.  (Lindgren Memo, p. 2072.) 

 27. The Chemehuevi lands taken pursuant to the 1940 Act (54 Stat. 744) amounted to 

7,776.14 acres. Of this total, tribal lands constituted 7,136.53 acres and allotted lands constituted 

639.59 acres. The net taking was approximately 19.7% of the overall reservation that was 

established in 1907. The Project destroyed thousands of acres of rich and fertile crop lands and 
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caused many families to be removed from their farm lands and some moved back to the 

Colorado River Indian Reservation.  Indeed, “[t]he reservation appears to have been abandoned 

prior to 1940, for in a report of the Superintendent of the Colorado River Agency of May 3, 

1940, he stated that one of the Chemehuevi Indians, who formerly had cattle in the valley, 

elected to remain on the mesa after the valley was flooded.  He was there during a period of the 

best grazing that area had ever seen, but he could not make a go of it and had to move his cattle 

away.”  (Memorandum from the Research and Reporting Section to the Chief, Branch of Tribal 

Programs of the BIA, regarding “Status of the Chemehuevi Reservation, California”, p. 9 (A 

copy of this Memorandum, which was provided as Bate Stamp No. 6526 in response to the 

Tribe’s jurisdictional discovery requests, is attached hereto as Exhibit “B” and incorporated 

herein by reference.) 

 28. “The lands taken by the United States for the Parker Dam project included all of the 

Tribe’s Reservation land located within the Chemehuevi Valley that was suitable for agriculture 

and human habitation. The condemnation of the only arable lands on the Reservation and the 

subsequent flooding of the lands to create Lake Havasu forced the members of the Tribe to leave 

the Reservation. As of 1955, only one tribal-member family remained on the Reservation.”   

(Chemehuevi Opening Brief, p. 7.)   Thus, following the taking, the remaining area of the 

Chemehuevi Reservation “consist[ed] of 28,223.87 acres of mesa land” or “hillside desert land” 

worth no more than “about $2.00 per acre.”  (June 16, 1959 Memorandum, pp. 2-3 (Bate Stamp 

6519-6520).) 

 29.    Acting Solicitor Lindgren of the Department of the Interior likewise later recognized 

in 1974 that: “The construction of Parker Dam concededly would have benefited the 
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Chemehuevis if they had retained their ownership of riparian lands, since Lake Havasu has 

considerable recreational value. But the result of the taking and the subsequent federal 

administration of the shoreline property . . . deprive[d] the Tribe of possession of any lands 

riparian to Lake Havasu. As a consequence, the purpose for which the Chemehuevi Reservation 

was created--to provide a lasting homeland for the Chemehuevi Indians--[was] frustrated to a 

great degree. Most of the Reservation remaining in Indian control after the construction of Parker 

Dam [was] desert and mesa land unsuitable for habitation; in fact, I am advised that only one 

Chemehuevi family has resided there in recent years. The only land of substantial value in the 

area is the shoreline property.”  (Lindgren Memo, p. 2072.) 

 30. Payment was made to the Federal Government by the MWD in the amount of 

approximately $107,000.00, plus $1,069.00 for improvements, for inundating tribal and allotted 

lands for the Parker Dam and Reservoir, for a total compensation award of $108,104.95.  Eleven 

(11) public domain allotments made on the Chemehuevi Reservation were within the river-

bottom area that was taken, and $22,225.50 was set aside from the total award for payment of the 

allottees, leaving a balance of $80,879.45.  (June 16, 1959 Memorandum, p. 9 (Bate Stamp 

6526).)  It is undisputed that these funds were placed in a Treasury Account from 1940 until at 

least June 5, 1970 (see June 16, 1959 Memorandum, p. 9 (Bate Stamp 6526) (“Proceeds from the 

sale of the land have been placed in the United States Treasury, under the Act of May 17, 1926 

(44 Stat. 560), to the credit of the Chemehuevi Tribe”); Memorandum dated June 9, 1970 from 

the Area Director to the Commissioner of Indian Affairs, “Attention, Financial Liaison Officer”, 

pp. 1-3 (Bate Stamp 11350 – 11352) [hereinafter June 9, 1970 Memorandum]), when the 

Chemehuevi Tribal Government was reinstated under the Indian Reorganization Act of 1934 (48 
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Stat. 984) (“IRA”), as acknowledged in an August 10, 1973 letter to Cynthia M. Leivas from 

Curtis Bohlen, the Assistant Secretary for Fish and Wildlife and Parks.   

 31. Assistant Secretary Bohlen stated in his August 10, 1973 letter to Ms. Leivas that 

 President Nixon has asked that we respond to your inquiry concerning the 

progress being made to enable the Chemehuevi Tribe to use a portion of the Lake 

Havasu shoreline.  As you may be aware, 7,776 aces were acquired from the 

Chemehuevi Indian Reservation for the Lake Havasu project in 1940.  Payment 

for these lands was held in escrow until 1968, when the Chemehuevi Tribe 

organized a tribal council.   . . ..  (Emphasis added.) 

(A copy of this letter, which was provided as Bate Stamp No. 9895 in response to the Tribe’s 

jurisdictional discovery requests, is attached hereto as Exhibit “C” and incorporated herein by 

reference.) 

 32. It is undisputed that the Parker Dam Compensation monies owed to the Chemehuevi 

Tribe sat in a U.S. Treasury Account, either an “Indian moneys” account as mandated by the 

1926 Act, or an “escrow” account as described in Assistant Secretary Bohlen’s August 10, 1973 

letter. Indeed, the “escrow account” described in Assistant Secretary Bohlen's letter could be the 

“Indian moneys” account mandated by the 1926 Act. 

 33. Substantial evidence that the account in question was an “Indian moneys” account 

known as “14X7344 Proceeds of Labor, Chemehuevi Indians, California” can be found in a 

June 16, 1959 Memorandum from the Research and Reporting Section to the Chief, Branch of 

Tribal Programs of the BIA regarding “Status of the Chemehuevi Reservation, California.”  (June 

16, 1959 Memorandum, p. 1 (Bate Stamp 6518).)  The June 16, 1959 Memorandum states in part 
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that “[t]he office files show that at various times over the past 19 years the matter of disposition 

of the tribal funds and the determination of those entitled to share in the funds and the remaining 

unallotted lands of the Chemehuevi Reservation have been considered, but no definite decision 

reached.  Recommendations looking toward remedial legislation were made but none were 

carried through.”  (Id.)  The memorandum further provides the following details as to the trust 

accounts being held for the Chemehuevi Indians: 

  Trust Funds 

The following is the status of the trust funds of the Chemehuevi Tribe as of 
June 2, 1959: 

 
14X7344 Proceeds of Labor, Chemehuevi Indians, California 

 
Revenue: 
January 24, 1939     c.w.                 14315                     $       528.63 
February 28,1942      “                    21209                         80,879.45 (1940 land value) 
July 1, 1950 to April 16, 1959                                             3,785.03 

 
                  Balance June 2, 1959 ………………………………… $  85,193.11 
 

       14X7844       Interest and Accruals on Interest, Proceeds of Labor, 

     Chemehuevi Indians, California 
 
       Revenue: 
       Interest on 14X7344 ....................................................   $ 55,166.87 
 
(Id., p. 3 (A copy of this Memorandum, which was provided as Bate “Stamp 6520 in response to 

the Tribe’s jurisdictional discovery requests, is attached hereto as Exhibit “D” and incorporated 

herein by reference.) (emphasis added).    

 The memorandum also shows that funds amounting to $5,936.44 were expended from 

Account No. 14X7344, reducing that fund to $49,230.43, but a note explains: “No further 

authorization for expenditure has been made pending determination of beneficial ownership.  
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These funds had been inadvertently allotted for the use of Chemehuevis on the Colorado River 

Reservation.”  (Id., p. 4 (Bate Stamp 6521) (emphasis added).)  Thus, as of June 2, 1959, the 

total trust funds being held by the Government for the Chemehuevis with regard to the Parker 

Dam Compensation Monies amounted to $ 135,166.87.  (Id.) 

 34. In response to the Tribe's jurisdictional discovery requests, the Federal Government 

has provided no documentation demonstrating that these funds were ever audited and reconciled 

at any time between 1940 and 1970.  Moreover, while the June 16, 1959 Memorandum indicates 

that the Indian Moneys account “14X7344 Proceeds of Labor, Chemehuevi Indians, 

California” may have drawn some interest, no documentation was provided that the other 

account “14X7844 Interest and Accruals on Interest, Proceeds of Labor, Chemehuevi 

Indians, California” drew any interest at any time from 1940 to 1970.   

 35.  That account “14X7844” likely did not draw any interest from 1940 until at least 

October 1962 can be seen from the following letter from Acting Area Director Harry L. Stevens 

to the BIA Commissioner, dated October 26, 1962: 

I am enclosing a copy of a letter from the Colorado Agency dated August 9, 1962, 
concerning the tribal treasury funds of the Chemehuevi Indians of Arizona and 
California under the jurisdiction of the Colorado River Agency. 
 
The Tribe has accumulated $59,605 in receipt symbol 4x7844 which does not 

earn interest for the Tribe.  The Tribe does not have any organization and it has 
been impossible to call a general meeting of the Tribe regarding their funds to the 
treasury.  It is my recommendation that the $59,605 be advanced to the 
Superintendent of the Colorado River Agency for deposit in the IIM [Individual 
Indian Money] account for the credit of the Tribe and redeposited in a legal bank 
in accordance with office memorandum dated August 10, 1962, so that the Tribe 

will earn interest from the funds.  I am enclosing Form 5-755 requesting an 
indefinite allotment to accomplish this end.  (Emphasis added.) 
 

(A copy of this letter, which was provided as Bates No. 7941 in response to the Tribe’s 
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jurisdictional discovery requests, is attached hereto as Exhibit “E” and incorporated herein by 

reference.)  The Government has not provided any documentation establishing that Director 

Stevens' recommendation was ever heeded or adopted, or that the tribal funds in Treasury 

Account No. 14x7844 were ever redeposited into an interest-bearing account. 

 36.     A memorandum dated June 9, 1970 from the Area Director to the Commissioner of 

Indian Affairs, “Attention, Financial Liaison Officer”, reveals that as of June 9, 1970, Account 

No. “14X7344 Proceeds of Labor, Chemehuevi Indians California” contained the following 

amounts:  $80,486.55, $20,718.57, $6,423.39, $1,281.43, and $18,484.04, or a total of 

$127,393.98.  The June 9, 1970 Memorandum further states that, as of June 9, 1970, Account 

No. “14X7844 Interest and Accruals on Interest, Proceeds of Labor, Chemehuevi Indians, 

California” contained the following amounts:  $1,942.99, $63,701.15, $5,120.67, $7,169.88, 

$57.01, $4,298.85, $279.33, $556.66, $506.50, and $5,429.66, or a total of $89,062.70.   (June 9, 

1970 Memorandum, pp. 1-3  (A copy of this Memorandum, which was provided as Bate “Stamp 

CHEALX 0011350-11352 in response to the Tribe’s jurisdictional discovery requests, is attached 

hereto as Exhibit “F” and incorporated herein by reference.) 

 37.   It is also unclear, based on the Federal Government’s responses to the Tribe’s 

jurisdictional discovery requests, however, whether these Parker Dam Compensation Monies, or 

any portion of them, were ever paid to the Tribe at any time between 1970 and 1972, or whether 

they became part of the 1992 Arthur Andersen Report account balances from 1972 to 1992, or 

whether they have ever been paid to the Tribe at any time from 1940 up until the date this 

Second Amended Complaint was filed with the Court.    

Chemehuevi Land Claims 
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 38. Under a 1928 special jurisdictional act, the Chemehuevi became part of, and shared 

in, a land claim filed by the “Indians of California” in the Court of Claims. Such participation in 

the “Indians of California” case, however, did not bar the Chemehuevi from later filing claims in 

the ICC that were separate and distinct from claims filed in the ICC by Clyde F. Thomson and 

Ernest Rising on behalf of the “Indians of California.” Clyde F. Thompson et al. v. United States, 

6 Ind. Cl. Comm. 88, 92-93 (January 20, 1958). 

 39. On July 31, 1959, the ICC rejected any claim of the Indians of California in and to 

the lands in the State of California claimed by the Chemehuevi based on aboriginal Indian title, 

and members of the Chemehuevi Tribe were excluded from sharing in the judgment award of the 

Indians of California in a decision entered on July 20,1964. See Clyde F. Thompson et al. v. 

United States, 13 Ind. Cl. Comm. 369, 515 (July 20, 1959). 

 40. The Chemehuevi Indians filed two petitions in the ICC. Docket No. 283 was filed on 

August 10, 1951 and Docket No. 351 was filed on August 11, 1951. 

 41. Docket No. 351, however, was separated into the following two claims on January 

11, 1955: 

 (a)  Docket No. 351, was a claim for a taking of Chemehuevi aboriginal title land in the  

        present states of California, Arizona and Nevada, and 

 (b)  Docket No. 351-A, was a claim for the accounting and other relief. 

  Dockets Nos. 531 and 531-A were reconsolidated for all purposes in connection with  

  the settlement of the Chemehuevi claims. 

 42. On August 8, 1958, Docket 283 was withdrawn and dismissed by the ICC by mutual 

agreement of the Chemehuevi parties. 
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 43. The trial in Docket No. 351 commenced on July 12, 1955 and terminated on 

September 13, 1961. 

 44. After filing the Chemehuevi Petitioners proposed findings of fact and Brief, the 

attorneys for the Chemehuevi petitioners, the Southern Paiute Nation and the Federal 

Government entered into negotiations for a consolidated compromise settlement of the 

Chemehuevi Dockets 351 and 351-A. and the Southern Paiute Dockets 88, 330 and 330-A 

claims. 

 45. Thereafter, on July 6, 1964, the attorneys for the Petitioners submitted a joint 

settlement offer to the Federal Government, which was amended in a September 8, 1964 letter, in 

which all claims of the four Southern Paiute and Chemehuevi Dockets would be settled by 

compromise and judgment entered against the Federal Government for $8,250,000 — 

$7,253,165.19 for the Southern Paiute Nation and $996,834.81 to the Chemehuevi Indians. 

 46. The settlement offer was conditionally accepted by the Federal Government in an 

October 9, 1964 letter to the attorneys for petitioners John S. Boyden and Arthur Lazarus, Jr. 

from Assistant Attorney General Ramsey Clerk, which required that “appropriate resolutions of 

approval be obtained from all of the tribal petitioners referred to in any of the several petitions 

and furnished to the Secretary of the Interior, and that Secretarial approval be secured from the 

Secretary of the Interior or his authorized representative.” 

 47. Following compliance with the conditions set forth in the October 9, 1964 letter, the 

attorneys for the parties entered into a Final Stipulation For Entry Of Final Judgment on 

December 17, 1964 in which the Chemehuevi claims in Dockets 351 and 351-A were settled, 

after deductions, credits and offsets, for a net judgment of $996,834.81. See Chemehuevi Tribe of 
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Indians, the Chemehuevi Tribe of Indians by Dan Eddy v. United States of America, 14 Ind. Cl. 

Comm. 673, 666-668 (January 18, 1965), for copy of the final Stipulation For Entry Of Final 

Judgment. 

 48. The Chemehuevi Tribe’s ICC Judgment funds for Dockets 351 and 351-A were 

appropriated by the Act of June 30, 1965 (79 Stat. 81), and authorized for distribution in per 

capita payments to tribal members by the Act of September 25, 1970 (84 Stat. 868; 25 U.S.C., 

Subchapter LXV, § 1231-1236). 

 49. After Congress appropriated judgment funds for Dockets Nos. 351 and 351-A, the 

attorneys for the Chemehuevi Tribe petitioned the ICC for allowance of attorneys’ fees expenses. 

The ICC granted their petition and awarded them $99,683.48 in attorney’s fees (10% of total 

award) and $2,481.96 in expenses. See Chemehuevi Tribe of Indians et al. v. United States of 

America, 15 Ind. Cl. Comm.. 549 (August 1, 1965). The ICC judgment award constitutes “trust 

funds” under 31 U.S.C. § 1321 (67). 

 50. The Chemehuevi Tribe is now entitled to claim, and does claim, all unclaimed per 

capita payments, with interest, from the ICC judgment award for Dockets 351 and 351-A under 

25 U.S.C. § 164 and 25 C.F.R. § 155.820. 

Federal Government's Trust Responsibility 
 
 51.  The Chemehuevi Tribe is also the beneficial owner of certain funds currently or 

previously held in trust for the Tribe, and/or which should have been or should be held in trust 

for the Tribe, that are classified as “trust funds” under 31 U.S.C. §§ 1321 (a) (20), (66) and (67), 

including but not limited to, unclaimed per capita payments derived from Court of Claims or ICC 

judgment awards which the Tribe is entitled to claim, and does claim; lease payments and/or 
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permit payments derived from trust lands; royalty and/or other payments derived from natural 

resources, and trust funds derived from federal projects, federal appropriations, and other trust 

assets. 

 52.  Many of the Chemehuevi Tribe’s trust lands are valuable for minerals, agricultural 

and recreational uses. The Tribe’s trust assets include, among others, gold, copper, manganese, 

geothermal and solar energy, water rights, and other usufructuary rights located within and 

without the exterior boundaries of the Chemehuevi Indian Reservation. 

 53. Under applicable law, the Chemehuevi Tribe’s trust land and resources are 

inalienable except as authorized by Congress and the Tribe’s federally approved IRA 

Constitution. 

 54. The Federal Government, acting through its Secretary of the Interior, has a trust 

responsibility to the Chemehuevi Tribe to: 

 (a) Provide adequate systems for accounting for and reporting trust fund balance; 

 (b)  Provide adequate controls over receipts and disbursements; 

 (c)  Provide periodic and timely reconciliations to insure the accuracy of accounts; 

 (d)  Determine accurate cash balances; 

 (e)  Prepare and supply account holders with periodic statements of their Account     

performance and with balances of their account to be available on a daily basis; 

     (f)   Establish consistent written policies and procedures for trust fund management and   

        accounting; 

 (g)   Provide adequate staffing, supervision and training for trust funds management and    

         accounting; and 
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 (h)   Appropriately manage the natural resources located within the boundaries of Indian      

       reservations and trust lands. 

See 25 U.S.C. §162d and 25 U.S.C. § 4011. 

 55.  The trust obligations of the Federal Government include, among others, the duty to: 

 (a)   Exercise opportunities to obtain maximum investment returns or other monetary    

         benefits from the Tribe’s trust land, natural resources and water rights; 

 (b)   Enter into reasonable contracts and agreements to advance those opportunities; 

 (c)   Timely collect, deposit, and invest all trust funds rightly owed to the Tribe, 

 (d)   Timely create trust accounts to hold those trust funds; 

 (e)   Hold, protect, manage, and maintain the Tribe’s trust funds in the manner prescribed  

  by federal law; 

 (f)   Ensure that the funds owed or paid for the loss or use of trust lands and resources are 

   placed in those accounts in a timely manner; 

 (g)  Maintain adequate records with respect to the Tribe’s trust property; 

 (h)  Maintain adequate systems and controls to guard against errors or dishonesty; 

 (i)  Provide regular and accurate accountings to the Tribe as the trust beneficiary; 

 (j)  Refrain from self-dealing or benefiting from the management of the trust property; 

 (k)  Ensure compliance with the protections afforded the Tribe under the United States  

       Constitution and other applicable federal laws, and 

 (l)  Consult with the Tribe regarding the management of its trust property. 

 56. Through its agencies, primarily the Department of the Interior and the Department of 

Treasury, the Federal Government has undertaken, and continues to undertake, the 
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responsibilities to account for, manage and otherwise act as a fiduciary trustee on behalf of the 

Chemehuevi Tribe. 

Statute of Limitations 
 
 57. By the Act of December 22, 1987, Pub. L. 100-202,101 Stat. 1329, Congress 

imposed two requirements on the Federal Government: (1) to audit and reconcile tribal trust 

funds and (2) to provide the Chemehuevi Tribe and other tribes with an accounting of such 

funds. Congress reaffirmed these two mandates in subsequent statutes, namely, the Act of 

October 22, 1989, Pub. L. 101-121, 103 Stat. 701; the Act of November 5, 1990, Pub. L. 101- 

512, 104 Stat. 1915; and the Act of November 3,1991, Pub. L. 101-154, 105 Stat. 990. By these 

Acts, Congress further required that the Federal Government certify, through an independent 

party, the results of the reconciliation of tribal trust funds as the most complete reconciliation 

possible of such funds. 

 58. To satisfy the requirements of the Act of December 22, 1987, the Federal 

Government, among other things, retained the accounting firm of Arthur Andersen LLP (“Arthur 

Andersen”) to prepare and issue reports to the Chemehuevi Tribe and other federally recognized 

tribes. The Arthur Andersen Reconciliation Report (“Arthur Andersen Report” or “Report”) that 

the Chemehuevi Tribe received was not sufficient to draw any conclusion on the accuracy of the 

accounting of the Tribe’s trust funds, or the acceptability of the investment management of those 

funds by the Federal Government. The Report failed to cover account activity during a sizable 

period of the time during which the Federal Government exercised control and management over 

the Tribe’s trust assets and did not provide any type of assessment of, or accounting for, other 

trust assets such as the Tribe’s land and natural resources which are now, and have been, under 
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the management and control of the Federal Government. 

 59. To protect the rights of tribes until the aforementioned accountings of their trust 

funds could be completed, Congress included, in a series of Interior Department Appropriations 

Acts, language providing that “the statute of limitations shall not commence to run on any claim 

concerning losses to or mismanagement of trust funds until the affected tribe or individual Indian 

has been furnished with an accounting of such funds from which the beneficiary can determine 

whether there has been a loss.” See, Act of November 5, 1990, Pub. L. 101-512,104 Stat. 1915; 

Act of November 13, 1991, Pub. L. 102-154, 105 Stat. 990; Act of October 5,1992, Pub. L. 102- 

381, 106 Stat. 1374; Act of November 11, 1993, Pub. L. 103-138,107 Stat. 1379; Act of 

September 30, 1994, Pub. L. 103-332, 108 Stat. 2499; Act of April 26, 1996, Pub. L. 104-134, 

110 Stat. 1341; Act of September 30, 1996, Pub. L. 104-208, ll0 Stat. 3009; Act of November 14, 

1997, Pub. L. 105-83, 111 Stat. 1543; Act of October 21, 1998,Pub. L. 105-227,112 Stat. 2681; 

Act of November 29, 1999, Pub. L. 106-113,113 Stat. 1501; Act of October 11, 2000, 

Pub. L. 106-291, 114 Stat. 922; Act of November 5, 2001, Pub. L. 107-63; Act of Feb. 20, 2003, 

Pub. L. 108-7, 117 Stat. 11, 236; Act of Nov. 10, 2003, Pub. L. 108-108, 117 Stat. 1241, 1263; 

Act of December 30, 2005, Pub. L. 109-158, 119 Stat. 2954; Act of Dec. 23, 2011; Pub. L. No. 

112-74, 125 Stat. 786, 1002; Act of Jan. 17, 2014, Pub. L. 113-76, Div. G, Title I, 128 Stat. 305-

06.     

 60. “[B]y the plain language of [each of] the[se] Act[s], Congress has expressly waived its 

sovereign immunity and deferred the accrual of the Tribes’ cause of action until an accounting is 

provided.”  Shoshone Indian Tribe of the Wind River Reservation v. United States, 364 F.3d 1339, 

1346 (Fed. Cir. 2004) (interpreting Act of Feb. 20, 2003), cert. denied sub nom. Eastern 
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Shoshone Indian Tribe of the Wind River Reservation v. United States, 544 U.S. 973 (2005).  

Moreover, “the plain language of [each of] the[se] Act[s] does not limit claim filings to the year 

in which the Act was enacted but rather . . . the tolling does not begin until the Tribe receives an 

accounting.”  White Mountain Apache Tribe v. United States, Slip Op. at p. 11 (Fed.Cl. Jan. 5, 

2018) (No. 17-359 L). (https://turtletalk.files.wordpress.com/2018/01/22-dct-order.pdf) (rejecting 

Government's argument that “the 2014 Act 'expired' by the time the Tribe filed its claim in 

2017”). 

 61. The Arthur Andersen Report prepared for the Chemehuevi Tribe pursuant to the Act 

of December 22, 1987 and subsequent federal statutes, failed to cover the entire period during 

which the Federal Government managed the Tribe’s trust funds and assets and failed to reconcile 

the Tribe’s trust fund balances, and is therefore incomplete. 

 62. The Federal Government made no effort to audit the Chemehuevi Tribe’s trust 

accounts before FY 1988. The beginning cash and investment balances in the Tribe’s tribal trust 

accounts have never been audited or reconciled to date. Instead, the Federal Government and its 

agents, acting as the tribes “fiduciary,” merely carried forward unaudited starting balances when 

it undertook the accounting and reconciliation efforts required by the Act of December 22, 1987. 

 63. The deficiencies and gaps endemic to the Federal Government’s accounting system 

severely limited the Chemehuevi Tribe’s ability to determine the full extent of its losses as a 

result of the Federal Government’s breaches of its fiduciary duties. This problem has not been 

cured by the Federal Government’s preparation and release of the Chemehuevi Tribe’s Arthur 

Andersen Report, prepared pursuant to the Act of December 22, 1987. 

 64. The Federal Government has failed up to the filing date of this complaint to render 
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any bonafide reconciliation and accounting of the Chemehuevi Tribe’s trust funds and assets, 

despite being legally obligated to provide such an audit and accounting under applicable federal 

law. To the extent that such a reconciliation and accounting, to which the Chemehuevi Tribe is 

entitled, determines or otherwise reveals that the Tribe has one or more additional monetary 

claims against the United States, the Tribe seeks damages on those claims in this civil action. 

 65. Tribal claims filed, based on Arthur Andersen Reconciliation Reports, are not time-

barred under the Department of the Interior appropriation Acts, or under the Act of March 2, 

2002 (116 Stat. 79 § 1 (a)), as amended, which provided that, for purposes of applying a statute 

of limitations, any such report provided to or received by an Indian tribe in response to section 

304 of the American Indian Trust Fund Management Reform Act of 1994 (25 U.S.C. 4044) 

“shall be deemed to have been received by the Indian tribe on December 31, 2000.” 

 66.  The general language of 28 U.S.C. § 2501, that is applicable to this civil action, 

provides the that six-year statute of limitations runs from the date that the plaintiffs claim “first 

accrue[s].” The Chemehuevi Tribe’s breach-of-fiduciary duty claims did not, does not, begin to 

“accrue” until the following occurs: 

 (a) The Tribe, as trust beneficiary, is provided with a complete, meaningful accounting 

for the mismanagement of its trust funds and assets. Shoshone Indian Tribe of Wind 

River Reservation v. United States, 364 F.3d at 1346. This is true even if the 

“operative facts” show the Federal Government’s mismanagement of tribal trust 

funds “began occurring decades ago[.]” Quapaw Tribe of Okla. v. United States, 111 

Fed. Cl. 725, 732 (2013); and 

 (b)  The Federal Government, as trustee, repudiates the trust. Sisseton Wahpeton Oyate of 
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the Lake Traverse Reservation v. Jewell, No. 13-00601(TFH), 2015 WL 5474487, at 

*4 (D.D.C. Sept. 17, 2015). The statute of limitations “does not run against a 

beneficiary in favor of a trustee until the trust is repudiated and the fiduciary 

relationship terminated.” Cobell v. Norton, 260 F. Supp. 2d 98, 104 (D.D.C. 2003). 

The Federal Government repudiates a claim when it rejects the findings of a 

reconciliation report. Quapaw Tribe of Okla. v. United States, 123 Fed. Cl. 673, 678 

(2015). 

 67. The accrual of the statute of limitations in 28 U.S.C. 2501 has not yet begun to run in 

this civil action because: (1) the Federal Government has not provided the Chemehuevi Tribe 

with a complete, meaningful accounting of the Tribe’s trust funds and assets, and (2) the Federal 

Government has not repudiated the trust and terminated the fiduciary relationship by rejecting 

the findings in the Tribe’s Arthur Andersen Reconciliation Report. This civil action was, 

therefore, timely filed. 

Breach of Federal Government's Trust Responsibility 

 

 68. The Chemehuevi Tribe re-alleges and incorporates by reference the allegations 

contained in paragraphs 1-67 above. 

 69. The Federal Government assumed control and management over the Chemehuevi 

Tribe’s trust property and trust resources after the cession of California and Arizona by the 

Republic of Mexico to the United States under the 1848 Treaty of Guadalupe Hidalgo. This 

control and management has existed, and continues to exist, since the ratification of the Treaty 

by the U.S. Senate. See Treaty of February 2, 1848 ( 9 Stat. 922, Art. XI), ratification advised by 

Senate, with amendments, March 10, 1848; ratified by President, March 16, 1848; ratifications 

Case 1:16-cv-00492-MHS   Document 51   Filed 05/30/19   Page 25 of 57



26 

exchanged at Queretaro, May 30, 1848; proclaimed, July 4, 1848. 

 70. By various Acts of Congress and Executive Orders, commencing with statutes and 

regulations adopted more than a century ago, Congress authorized the Secretary of the Interior to 

collect income from tribal trust property and to deposit such trust funds in the United States 

Treasury, and other depositary institutions, for the benefit of the Chemehuevi Tribe and other 

tribes. Congress also directed that interest be paid on tribal trust funds, and required that such 

trust funds be invested. See. e.g., 25 U.S.C. §161; 25 U.S.C. § 161a; and 25 U.S.C. § 162(a). 

 71. The Federal Government’s duty with regard to the management and administration of 

the Chemehuevi Tribe’s trust lands and assets is well described in guidelines found in 25 C.F.R. 

§ 115.01 through §115.1001. In this capacity the Federal Government has approved permits, 

leases, easements, rights-of-way and other uses and conveyances of the trust property and the 

resources located therein. The Federal Government has also approved various third party uses 

and taking of said trust property. In so doing the Federal Government assumed responsibility for 

the collection, deposit and investment of the income generated or which should have been 

generated by such conveyances and use rights. 

 72. Because the Federal Government holds the Chemehuevi Tribe’s lands, resources and 

the proceeds generated by and from the use, sale, or taking of said land and resources in trust, it 

has assumed the obligations of a trustee. U.S. v. Mitchell, 463 U.S. 206, 225 (1983); Cobell v. 

Norton, 240 F.3d 1081, 1088 (D.C. Cir. 2001). As trustee, the Federal Government has a 

fiduciary duty to the Chemehuevi Tribe to administer the trust with the greatest skill and care 

possessed by a trustee. The Federal Government has charged itself with a moral obligation of the 

highest responsibility and trust in its conduct with Indian tribes and its conduct should therefore 

Case 1:16-cv-00492-MHS   Document 51   Filed 05/30/19   Page 26 of 57



27 

be judged by the most exacting fiduciary standards.  Cobell, 240 F. 3d at 1099 (quoting Seminole 

Nation v. United States, 316. U.S. 286, 297 (1942)). This includes a duty to insure that the tribal 

trust property, funds and assets are protected, preserved and managed in full compliance with the 

Federal Government’s trust duties and applicable federal law. 

 73. The Federal Government has failed to obtain and continues to fail to obtain the 

maximum investment return possible (within allowable investments under law) on the 

Chemehuevi Tribe’s trust funds. This breach of fiduciary duty, and other breaches have caused, 

and continue to cause, monetary losses to the Tribe, including: 

 (a) Failing to invest, or under-investing, funds from Court of Claims and ICC   

  judgment awards, and failing to account for unclaimed per capita payments   

  from the said judgment awards that are now claimed by the Tribe under 25   

  U.S.C. § 164 and 25 C.F.R. § 155.820; 

 (b)   Failing to properly manage and/or invest congressionally appropriated funds,  

  and other trust monies, in a manner that obtains the maximum return; 

 (c)  Failing to obtain the highest available rates of interest and earnings on trust   

  funds, as required by 25 U.S.C.§§ 155, 161, 161a, 161b and 162a, and its trust  

  responsibilities, and by failing to adhere to the requirements of 25 U.S.C. §   

  162a and 25 U.S.C. §4011; 

 (d)   Failing to deposit and/or properly invest trust monies in interest bearing   

  accounts in a timely manner and prematurely withdrawing the trust monies   

  from such accounts; 

 (e) Failing to obtain the highest and best price for the use and/or taking of trust   
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  land and assets; 

 (f) Failing to charge, or collect rents, royalties or other proceeds on leases, permits,  

  rights-of-way and other similar transactions involving trust properties and/or by  

  failing to collect and deposit those monies in interest bearing accounts in a   

  timely manner; 

 (g)  Failing to administer and manage trust lands, funds and assets with the greatest  

  skill and care required of a trustee; 

 (h) Failing to maximize the productive use of trust land and natural resources,   

  including the Tribe’s judicially allocated Winter’s Doctrine reserved water   

  rights, and the income derived therefrom; 

 (i) Failing to provide the consideration it agreed to provide, or was required to   

  provide, pursuant to federal statutes and appropriations, and contracts and   

  agreements; 

 (j) Failing to charge, enforce and collect late penalties, breach of contract   

  penalties, trespass damages and penalties, insurance payments, certain cost   

  share and other payment obligations, condemnation awards, delinquent rent   

  payments, damage claims, and interest thereon; and 

 (k) Failing to require lessors and others users of trust assets to procure bonds,   

  insurance or surety arrangements, and to collect from those sureties damages  

  owed to the Tribe; 

 (l) By failing to pay the Tribe the interest, or compound interest, on certain   

  liquidated amounts and judgments thereby resulting in severe breaches of   
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  fiduciary duty including, without limitation, unconscionable consideration   

  awards; 

 (m) Entering into or authorizing below market value contracts, leases, permits,   

  rights- of-way and other similar arrangements dealing with the Tribe’s real   

  property and natural resources; 

 (n) By conveying or allowing the conveyance of trust assets and/or resources to   

  third parties without adequate compensation and protections; 

 (o) Engaging in self-dealing and/or by converting the Tribe’s trust assets to its own  

  use without adequate compensation; and 

 (p) Allowing government agencies and/or third parties to use, remove, encumber,  

  commit waste, damage, spoil and otherwise take possession of the Tribe’s trust  

  lands and assets without consultation and/or adequate compensation; 

 (q)  The Federal Government, as trustee, has never provided the Chemehuevi Tribe  

  with a complete, meaningful accounting of its trust funds and assets. To date,  

  the Federal Government has failed to provide that accounting or other sufficient  

  information, that would afford the Tribe the ability to determine whether, and  

  to what extent, it has suffered a loss as a result of the Federal Government’s   

  breaches of its fiduciary duties and obligations. The Tribe is, therefore,   

  uncertain of the exact amount of damages it has sustained as a result of the   

  Federal Government’s breach of its fiduciary duty as alleged in this complaint,  

  which it will calculate and present to the Federal Government and the Court at  

  the appropriate time in compliance with the procedure to be established by the  
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  Court. 

 

 

V.   SPECIFIC CLAIMS 

 

COUNT I 

   

(Claim For Accounting And Damages For  

Mismanagement Of Parker Dam Compensation Monies) 

 

 74. The Chemehuevi Tribe re-alleges and incorporates by reference the allegations 

contained in paragraphs 1 - 73 above. 

 75.   Plaintiff's claim for an accounting and damages for mismanagement of Parker Dam 

Compensation monies can be divided into two parts: 

  (a) An accounting and damages for mismanagement from 1940 to 1970; and 

   (b) An accounting and damages for mismanagement from 1970 to the date this  

   Second Amended Complaint is filed.  

1940 - 1970 

 76. Under the terms of a contract entered into between the Bureau of Reclamation and 

MWD, and with funds advanced by the latter, excavation for the Parker Dam and Powerplant 

began in October 1934.  However, it was not until August 30, 1935 that Congress, in the Rivers 

and Harbors Act of 1935, Pub. L. 74-409, 49 Stat. 1028, specifically authorized construction of 

Parker Dam by the United States.   (Bureau of Reclamation, Lower Colorado Dams Office, 

Parker Dam, www.usbr.gov/lc/hooverdam/parkerdam.html, last updated July 5, 2018, last visited 

April 13, 2019). 

 77. Parker Dam's primary purpose was to provide reservoir storage from which water 

could be pumped into the Colorado River Aqueduct.  Lake Havasu, the reservoir behind Parker 
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Dam is about 45 miles long and covers nearly 20,390 acres. It can store 648,000 acre-feet or 

nearly 211 billion gallons of water.   (Bureau of Reclamation, Lower Colorado Dams Office, 

Parker Dam, www.usbr.gov/lc/hooverdam/parkerdam.html, last updated July 5, 2018, last visited 

April 13, 2019.) 

 78.    The Colorado River Aqueduct, a man-made river, was constructed by MWD over a 

period of eight years from 1932 to 1941 and can deliver 1 billion gallons of Colorado River 

Water daily to metropolitan areas in Southern California.  The aqueduct carries water 242 miles, 

from Lake Havasu, on the Colorado River, to Lake Matthews in western Riverside County, at the 

edge of Los Angeles.  (Bureau of Reclamation, Lower Colorado Dams Office, Parker Dam, 

www.usbr.gov/lc/hooverdam/parkerdam.html, last updated July 5, 2018, last visited April 13, 

2019; Center for Land Use Interpretation, Land Use Database, Colorado River Aqueduct, 

California, www.clui.org/ludb/site/colorado-river-aqueduct, last visited April 13, 2019.) 

 79. Under an agreement between the Bureau of Reclamation and MWD, the latter agency 

paid essentially the entire cost of constructing Parker Dam.   (Bureau of Reclamation, Lower 

Colorado Dams Office, Parker Dam, www.usbr.gov/lc/hooverdam/parkerdam.html, last updated 

July 5, 2018, last visited April 13, 2019.)  The Tribe, however, does not admit or deny that the 

Interior Department appraisals reflected the true value of the tribal trust land confiscated by the 

Federal Government for the Parker Dam and Reservoir in this lawsuit. 

 80. While the Rivers and Harbors Act of August 1935 did not authorize the taking of any 

Indian land for the Parker Dam and Reservoir project, Lindgren Memo, p. 2072, Congress 

subsequently authorized the taking of as much of the Chemehuevis Indian Reservation as 

necessary for that project in Section 1 of the Act of July 8, 1940 (54 Stat. 744), and promised to 
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pay the Chemehuevis “just and equitable compensation” for their lands taken for the project in 

Section 2 of such Act.  Section 2 further provided that, pursuant to the February 1933 agreement 

between the Bureau of Reclamation and the MWD, the MWD was to pay the compensation. 

 81. Beginning in 1939, the Parker Dam project flooded 7,136.53 acres of Chemehuevi 

tribal lands and 639.59 acres of Indian allotments on the Chemehuevi Indian Reservation, 

destroying thousands of acres of rich and fertile crop lands.  In response to the loss of their lands, 

many Chemehuevis moved back to the Colorado River Indian Reservation (where some of them 

had lived before) or to nearby cities.  No recognized tribal government existed during this period 

of time, nor until 1970, when tribal members reestablished their federally recognized tribal 

government by adopting a federally approved constitution under the IRA. 

 82. In 1940, payment was made to the Federal Government by the MWD in the amount 

of approximately $107,000.00, plus $1,069.00 for improvements, or a total of $108,104.95, as 

compensation for inundating tribal and allotted lands of the Chemehuevi Tribe in connection 

with the Parker Dam and Reservoir (hereinafter the “Parker Dam Compensation Monies”).  

 83. Instead of immediately paying these monies over to the Tribe or to the Chemehuevis 

on a per capita basis, the Federal Government held onto the Parker Dam Compensation Monies, 

allegedly while deposited in a Government account from 1940 until at least 1970, and the 

Federal Government has provided no documents pursuant to the Tribe’s jurisdictional discovery 

requests that show the Parker Dam Compensation Monies, either with interest or without 

interest, were ever paid to the Tribe.  The Federal Government attributes this delay to the fact 

that the Federal Government failed to recognize a Chemehuevi governing body before 1970, 

when federal recognition of the Tribe was restored. 
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 84. The Federal Government has produced no documentation in its response to the 

Tribe’s jurisdictional discovery requests that an accounting was ever made for the Parker Dam 

Compensation funds between 1940 and 1970, or that the Federal Government ever repudiated its 

trust responsibility regarding such funds.    

1970 to the present time 

 85.   The Federal Government was still holding the Parker Dam Compensation Monies in 

an “escrow” or “Indian moneys, proceeds of labor” account at the time the Chemehuevi tribal 

members adopted a federally approved constitution in 1970.  The Federal Government provided 

no documentation in response to the Tribe’s jurisdictional discovery requests that the Parker Dam 

Compensation Monies, as they existed up to 1970, were ever paid to the federally recognized 

Chemehuevi Tribal Government, or that they became part of the account balances reviewed in 

the Tribe’s Arthur Andersen Report (, i.e., account balances existing between 1972 and 1992). 

 86. The Federal Government has never provided the Tribe with a complete accounting of 

the Parker Dam Compensation monies from 1970 up to the time this Second Amended 

Complaint was filed.  Moreover, the Federal Government has provided no documentation in 

response to the Tribe’s jurisdictional discovery requests on whether the compensation monies are 

still sitting in an escrow or “Indian monies, proceeds of labor” account, or whether they were 

ever paid to the Tribe, or documentation that the trust responsibility on such monies was ever 

repudiated.    

Claim for an accounting and damages 

 87. The Parker Dam Compensation Monies paid over to the Government and held by the 

Government for the benefit of the Tribe constitute “trust funds” under 31 U.S.C. § 1321(a)(67). 
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 88. The Federal Government breached its fiduciary duties owed to the Chemehuevi 

Tribe, as no accounting has ever been made by the Federal Government to the Tribe regarding 

the retention and/or the ultimate disbursement or disposition of the Parker Dam Compensation 

Monies. 

 89. The Federal Government further breached its fiduciary duties owed to the 

Chemehuevi Tribe by failing to invest, or by underinvesting, the Parker Dam Compensation 

Monies, including 

  (a) Failing to properly manage the Parker Dam Compensation Monies in a manner  

 that obtains the maximum return; 

  (b) Failing to obtain the highest available rates of interest and earnings on the   

 Parker Dam Compensation Monies, as required by 25 U.S.C.§§ 155, 161, 161a,  

 161b and 162a, and its trust responsibilities, and by failing to adhere to the   

 requirements of 25 U.S.C. § 162a and 25 U.S.C. §4011; and 

  (c) Failing to deposit and/or properly invest the Parker Dam Compensation Monies  

 in interest bearing accounts in a timely manner and/or prematurely    

 withdrawing such trust monies from such accounts. 

 90. The Tribe is entitled to a full accounting from the Government of the retention and/or 

ultimate disbursement or disposition of the Parker Dam Compensation Monies, and of any 

interest or returns earned thereon while held by the Government, under any and all of the above 

mentioned statutes and authorities, including under 25 U.S.C. § 4044, which provides that the 

Secretary of the Interior must provide the Tribe, as the account holder, “with as full and complete 

accounting as possible of the account holder’s funds to the earliest possible date.” 
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 91. The Tribe is further entitled to recover damages for any and all mismanagement by 

the Federal Government of the Parker Dam Compensation Monies occurring on or after 1946, 

including any and all such mismanagement disclosed by any accounting ordered by the Court of 

the Federal Government's long-term retention and/or ultimate disbursement and/or disposition of 

the Parker Dam Compensation Monies. 

 
COUNT II  

 
(Claim for Accounting and Damages for  

ICC Judgment Funds for Dockets 351 and 351-A.) 

  
 
 92.  The Chemehuevi Tribe re-alleges and incorporates by reference the allegations 

contained in paragraphs 1-91 above. 

 93. The Chemehuevi Tribe’s ICC Judgment funds for Dockets 351 and 351-A 

(hereinafter “ICC Judgment Funds”), which were appropriated by Congress, by the Act of June 

30, 1965 (79 Stat. 81), and which were authorized for distribution in per capita payments to 

tribal members by the Act of September 25, 1970 (84 Stat. 868; 25 U.S.C., Subchapter LXV, § 

1231-1236), constitute “trust funds” under 31 U.S.C. § 1321(a)(67).   

 94. The Federal Government breached its fiduciary duties owed to the Chemehuevi 

Tribe, as no accounting has ever been made by the Federal Government to the Tribe regarding 

the retention, from June 1965 until at least September 1970, and/or the ultimate disbursement or 

disposition of the ICC Judgment Funds. 

 95. The Federal Government further breached its fiduciary duties owed to the 

Chemehuevi Tribe by  

 (a) Failing to invest, or underinvesting, the ICC Judgment Funds; 
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 (b) Failing to account for unclaimed per capita payments from the disbursement of  

         the ICC Judgment Funds that are now claimed by the Tribe under 25 U.S.C. §  

        164 and 25 C.F.R. § 155.820; 

 (c) Failing to properly manage the ICC Judgment Funds in a manner that obtains the 

  maximum return; 

 (d) Failing to obtain the highest available rates of interest and earnings on the ICC 

Judgment Funds, as required by 25 U.S.C.§§ 155, 161, 161a, 161b and 162a, and its 

trust responsibilities, and by failing to adhere to the requirements of 25 U.S.C. § 162a 

and 25 U.S.C. §4011; and 

 (e) Failing to deposit and/or properly invest the ICC Judgment Funds in interest          

        bearing accounts in a timely manner and prematurely withdrawing such trust  

  monies from such accounts. 

 96. The Tribe is entitled to a full accounting from the Government of the retention and 

ultimate disbursement or disposition of the ICC Judgment Funds, and of any interest or returns 

earned thereon while held by the Federal Government, under any and all of the above mentioned 

statutes and authorities, including under 25 U.S.C. § 4044, which provides that the Secretary of 

the Interior must provide the Tribe, as the account holder, “with as full and complete accounting 

as possible of the account holder’s funds to the earliest possible date.” 

 97. The Tribe is further entitled to recover damages for any and all mismanagement by 

the Federal Government of the ICC Judgment Funds, including any and all such mismanagement 

disclosed by any accounting ordered by the Court of the Federal Government's retention and 

ultimate disbursement and/or disposition of the ICC Judgment Funds. 
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COUNT III   

 

(Uncompensated Taking and  

Mismanagement of Tribal Water Rights.) 

 

 98.   The Chemehuevi Tribe re-alleges and incorporates by reference the allegations 

contained in paragraphs 1-97 above. 

 99. The Chemehuevi Tribe has long possessed quantified water rights under the Arizona 

v. California Supreme Court litigation.  This litigation began in 1952 when Arizona invoked the 

Supreme Court's original jurisdiction to settle a dispute with California over the extent of each 

State’s right to use water from the Colorado River system.  Nevada intervened, seeking a 

determination of its water rights, and Utah and New Mexico were joined as defendants.  

 100. The United States intervened in the Arizona v. California case, seeking water rights 

on behalf of various federal establishments, including five Indian reservations: the Chemehuevi 

Indian Reservation, the Cocopah Indian Reservation, the Fort Yuma (Quechan) Indian 

Reservation, the Colorado River Indian Reservation, and the Fort Mojave Indian Reservation. 

The Supreme Court appointed Simon Rifkind as Special Master. 

 101. The first round of litigation culminated in the Supreme Court's decision in Arizona v. 

California, 373 U.S. 546 (1963) (Arizona I).  Among other determinations, the Supreme Court 

agreed with Special Master Rifkind that the United States had reserved water rights for the five 

Indian reservations under the doctrine of Winters v. United States, 207 U.S. 564 (1908).  See 

Arizona I, 373 U.S. at 565, 599-601.  Because the Tribes' water rights were effective as of the 

time each reservation was created, the water rights were considered as having “vested” before 

June 25, 1929, the effective date of the Boulder Canyon Project Act of 1928, 43 U.S.C. § 617 et 
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seq., and thus were “present perfected rights” and given priority under the Act.  Arizona I, 373 

U.S. at 600. 

 102.  The Supreme Court in Arizona I further agreed with the Special Master's conclusion 

that the quantity of water reserved for the Indian Reservations under the Winters doctrine “was 

intended to satisfy the future as well as the present needs of the Indian Reservations” and that 

therefore “enough water was reserved to irrigate all the practicably irrigable acreage on the 

reservations.”  Arizona I, 373 U.S. at 600. 

 103. The Court also found to be “reasonable” the various acreages of irrigable land that 

the Special Master fount to exist on the different reservations.  Arizona I, 373 U.S. at 600.  These 

findings were incorporated in the Supreme Court's decree of March 9, 1964, which specified the 

quantities and priorities of the water entitlements for the States, the United States, and the Tribes.  

Arizona v. California, 376 U.S. 340 (1964).  The water rights for the Chemehuevi Reservation 

were specifically quantified as “annual quantities not to exceed (i) 11,340 acre-feet of diversions 

from the mainstream or (ii) the quantity of mainstream water necessary to supply the 

consumptive use required for irrigation of 1,900 acres and for the satisfaction 1of related uses, 

whichever of (i) or (ii) is less, with a priority date of February 2, 1907.”  Id.  These quantified 

water rights were confirmed by the supplemental orders entered by the Supreme Court in 1979 

and 1984, Arizona v. California, 466 U.S. 144 (1984); Arizona v. California, 439 U.S. 419 

(1979) (per curiam), and, most recently, by the Supreme Court's consolidated decree entered in 

2006.  Arizona v. California, 547 U.S. 150, 157 (2006).  

 104. The Chemehuevi Tribe's vested and quantified water rights under the Arizona v. 

California Supreme Court case constitute property protected by the Fifth Amendment. 
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 105. The Tribe's vested and quantified water rights under Arizona v. California are not 

expressly or impliedly restricted to use on the reservation, either by the language of the Supreme 

Court's opinions or by federal statute, and they include the right to market, lease, or voluntarily 

sell all or a portion of those rights, when not needed to satisfy the immediate needs of the 

Chemehuevi Reservation, to junior water users for off-reservation use.  See, e.g., Amy Cordalis 

and Daniel Cordalis, “Indian Water Rights: How Arizona v. California Left An Unwanted Cloud 

Over The Colorado River Basin,” 5 Arizona Journal of Envtl. Law & Policy 333, 361 (2014) 

(“Flexible uses of tribal water rights through marketing, leasing, or voluntary transfers could 

provide water to junior users in times of shortages, while allowing tribes to use their water rights 

in a mutually beneficial manner, and to receive economic benefits from this resource.”); Chris 

Selden, “Interstate Marketing of Indian Water Rights: The Impact of the Commerce Clause,” 87 

Cal.L.Rev. 1545, 1545-1546 (Dec. 1999) (“In recent years, an increasing number of 

commentators have advocated allowing Native American Tribes to sell or lease their indigenous 

water rights.  These advocates maintain that allowing tribes to sell or lease their water can 

generate revenues for tribes from a resource for which many tribes have little present use on the 

reservations, and facilitate recognition of tribal water rights without disrupting the system of 

non-Indian water rights on streams.”); Price & Weatherford, “Indian Water Rights in Theory and 

Practice: Navajo Experience in the Colorado River Basin,” 40 Law & Contemp. Problems 97, 

105 (Winter 1976) (pointing out that “[n]o legislation specifically prohibits the alienation of 

Indian water rights” and that “[a] tribe may be able to lease or sell confirmed rights” but could 

not thereby “add to the quantity of water to which it is entitled”). 

 106.  As one commentator has recognized, “[t]he sale and leasing of [Winters] water rights 
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would not only enhance the economy of the reservation but would be consistent with the 

following legal policies and principles involved:  

  1. The Winters rationale of promoting the well-being and “civilization” of the  

         Indians.  

  2. The Supreme Court's latest 'reservation doctrine' case, Arizona v. California,  

           which measured the quantum of reserved water by the irrigable acreage but which, 

              according to the Master's report, did not restrict the uses to which the water can be 

       put.  

  3. Western United States water law, i.e. a water right, be it personal or real property, 

       is independent of land ownership and may be used or transferred separately.  

  4. Congressional policy of allowing the leasing of all other major natural resources  

         on Indian lands, both allotted and unallotted.” 

Bill Leaphart, Sale and Lease of Indian Water Rights, 33 Mont. Law Rev. 266, 276 (1972). 

 107. Since the final adjudication of the Tribe's quantified water rights by the Supreme 

Court in Arizona v. California in 1964, the Chemehuevi Tribe has used or consumed on the 

Chemehuevi Reservation only a small portion of the Tribe's annual allocation of water from the 

Colorado River.  (See, e.g., Teh-hong Hsu, Supervisory Hydraulic Engineer, Comments on Draft 

Environmental Assessment (EA) for Chemehuevi Indian Tribe Water Lease, p. 1 (Jan. 7, 1999) 

(“Chemehuevi Indian Tribe has never used any water for agriculture purpose in the past (only 

recently the tribe has a small farm).”) [hereinafter “January 1999 Comments on Draft EA”], 

attached hereto as Exhibit  “G”.) 

 108. Since the final adjudication of the Tribe's quantified water rights by the Supreme 
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Court in 1964, the Department of the Interior has declared the bulk of the Tribe's annual 

allocation “surplus water” and has made that water available to other junior users, such as the 

MWD, without any compensation to the Tribe. 

 109.  Thus, an Environmental Assessment (EA) prepared in December 1998 for the Bureau 

of Indian Affairs by TRC Mariah Associates of Albuquerque, New Mexico, regarding the Tribe's 

proposed 25-year lease of 5,000 acre feet per year of its quantified water rights, states as follows: 

“Under the decree issued by the United States Supreme court (Arizona vs. 

California 376 U.S. 340 (1964), the Chemehuevi Indian Tribe (Tribe) has the right 

to divert up to 11,340 acre-feet of water each year from the Colorado River. In 

the past, the Metropolitan Water District of Southern California (MWD) 

diverted 5,000 acre feet of this water allocation annually without providing 

compensation to the Tribe. To correct the status of water use, the Tribe proposes 

to lease the 5,000 acre feet of water to the Southeastern Nevada Water Company, 

Inc. (Lessee).  The Lessee, in turn, will have the right to sublease the water to 

MWD, the San Diego Water Authority (SDCWA), the Golden State Water 

Company (GSWC), and other entities approved by the Tribe and the Secretary of 

Interior. 

 
The purpose of the water lease (the proposed action) is to correct the legal 

situation concerning water use by MWD and provide money to the Tribe for 

Economic Development.  Unemployment rate at the Chemehuevi Indian 

Reservation (Reservation) are high, and the Reservation’s proximity to Lake 

Havasu City, Arizona, results in a tribal economy dependent on tourism.  Natural 
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resources on the reservation are limited, and the Tribe has few economic 

development options.  The Tribe is actively seeking other revenue sources to 

reduce poverty and provide funds for economic development in the areas of 

education, employment, health and agriculture.” 

(TRC Mariah Associates, Environmental Assessment, Section 1.0 PURPOSE AND NEED FOR 

ACTION (Dec. 1998) [hereinafter “December 1998 EA”] (emphasis added).  (A copy of Section 

1.0, which was provided as Bate Stamp No. CHEALX0014441 in response to the Tribe’s 

jurisdictional discovery requests, is attached hereto as Exhibit “H” and incorporated herein by 

reference.) 

 110.  In his comments on the December 1998 EA, Supervisory Hydraulic Engineer Teh-

hong Hsu went  even further by admitting that, “Probably all the Tribe's past unused water, not 

just 5,000 AF/yr, was used by southern California.”  (January 1999 Comments on Draft EA, p. 1 

(emphasis added).) 

 111. The December 1998 EA and the Supervisory Hydraulic Engineer's January 1999 

Comments thereon constitute admissions by the Government that it was allowing the MWD to 

use at least 5,000 acre feet per year of the Chemehuevi quantified water rights, and “probably all 

of the Tribe's past unused water,” from 1964 through 1998, without paying any compensation to 

the Tribe.  On information and belief, even if the MWD was restricted to using 5,000 acre feet 

per year of the Tribe's quantified water rights, the Government was also allowing the use of 

additional thousands of acre feet of the Chemehuevi quantified water rights by junior users other 

than MWD without paying any compensation to the Tribe.   

 112.  The Secretary of the Interior, moreover, failed and refused to exercise his power and 
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authority under 25 U.S.C. § 81 and  25 U.S.C. § 415 to approve of the proposed 25-year lease by 

the Tribe of 5,000 acre feet of the Chemehuevi quantified water rights to the Southeastern 

Nevada Water Company, Inc., a copy of which proposed long term Lease is attached hereto as 

Exhibit “I”.  As a consequence of such failure and refusal, the Department of the Interior has 

continued to make the bulk of the Tribe's annual water allocation available to other junior users, 

such as the MWD, without any compensation being paid to the Tribe, from 1999 up until the 

time of filing of this Second Amended Complaint. 

 113.   The Federal Government's confiscation, diversion and use of the Chemehuevi Tribe’s 

“surplus” quantified water rights, by allowing junior users such as MWD to use such water rights 

without any payment to the Tribe of compensation for the use of those water rights, constitutes 

an unconstitutional taking of the Tribe's property without just compensation under the Fifth 

Amendment. 

 114.  The above described actions of the Federal Government's likewise constitute a breach 

if its fiduciary responsibilities as trustee, which fiduciary duties inform the Secretary of the 

Interior's exercise of the powers conferred upon him or her to approve of long-term leases of 

water rights associated with tribal lands under 25 U.S.C. §§ 81 and 415.  The Supreme Court 

long ago recognized that the Government's “conduct, as disclosed in the acts of those who 

represent it in dealings with the Indians, should . . . be judged by the most exacting fiduciary 

standards.”  Seminole Nation v. United States, 316 U.S. 286, 296-297 (1942).   Thus, “the 

conduct of the Government as a trustee [of tribal assets] is measured by the same standards 

applicable to private trustees.”  Manchester Band of Pomo Indians, Inc. v. United States, 363 F. 

Supp. 1238, 1245 (N.D.Cal. 1973); accord, Cobell v. Norton, 283 F. Supp.2d 56, 261 (D.D.C. 
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2003), vacated in part on other grounds, 392 F.3d 461 (D.C.Cir. 2004). 

 115. It is well established that “[a] trustee has a duty to make the trust corpus productive.”  

Pennsylvania Department of Environmental Resources v. Warren Sand & Gravel Co., Inc., 62 

Pa.D.&C.2d 679, 685 (Pa. Environmental Hearing Board 1973), citing 2 Scott, Trusts §181 (3rd 

ed. 1967), and holding that, under public trust doctrine, the State of Pennsylvania, as trustee, has 

the duty and authority to sell sand and gravel from the bed of the Allegheny River, subject to 

environmental restrictions.  Thus, the Federal Court of Claims has recognized that the 

Government has a “trust duty to 'make the trust property productive' with respect to the Tribes' 

mineral and other assets.”  Shoshone Indian Tribe of the Wind River Reservation v. United States, 

51 Fed.Cl. 60, 68 (2001), citing Restatement (Second) of Trusts § 181 (1992) (“[T]rustee is under 

a duty to the beneficiaries to use reasonable care and skill to make the trust property productive 

in a manner that is consistent with the fiduciary duties of caution and impartiality.”).  

 116.  In addition, a trustee is required to exercise “reasonable skill and care to make the 

trust property productive[.]”  Ahuna v. Dep't of Hawaiian Home Lands, 64 Haw. 327, 340, 640 

P.2d 1161, 1168 (1982) (emphasis added) (applying federal Indian law to land trust for benefit of 

Native Hawaiians).  The federal courts likewise has recognized that the Government has a 

fiduciary duty to the Tribes “'to use reasonable care and skill to make the trust property 

productive[.]”   Shoshone Indian Tribe of the Wind River Reservation, 51 Fed.Cl. at 68 (emphasis 

added); Manchester Band of Pomo Indians, 363 F. Supp. at 1245 (“[I]t is well recognized that the 

trustee is under a duty to the beneficiary to use reasonable care and skill to make the trust 

property productive.”); see generally United States v. Mason, Administrator, 412 U.S. 391, 398 

(1973) (while serving in a fiduciary capacity regarding Indians, the Government “is duty bound 
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to exercise great care in administering its trust”).  While the Government is not thereby made “an 

insurer of trust property,” it must, in administering the trust, “'exercise such care and skill as a 

man of ordinary prudence would exercise in dealing with his own property.'”  Mason, 412 U.S. at 

398 (quoting 2 A. Scott, Trusts 1408 (3d ed. 1967)).  By the Secretary of the Interior's failure or 

refusal to exercise his or her power under 25 U.S.C. §§ 81 and 425 to allow the Chemehuevi 

Tribe to lease its surplus water allocation for off-reservation use, the Government has failed to 

exercise reasonable skill and care to make this trust asset productive.  

 117. Finally, the trust must be administered by the Federal Government or other trustee 

“solely in the interest of the beneficiary.”  Manchester Band of Pomo Indians, 363 F. Supp. at 

1245, citing Restatement (Second) of Trusts, § 170(1) (1959); accord, Ahuna v. Dep't of 

Hawaiian Home Lands, 64 Haw. at 340, 640 P.2d at 1169.  Thus, in Ahuna, the Hawaii 

Department of Hawaiian Home Lands (the department) awarded a Hawaiian Home Lands trust 

beneficiary a lease of about 6.5 acres of a 10-acre lot, withholding the remainder because the 

parcel would be affected by a proposed highway.  The trial court directed that the department 

issue a lease for the full 10 acres.  Affirming, the Hawaii Supreme Court held that the department 

“impermissibly weighed the interests of certain third parties” — including the State, the County 

of Hawaii, and Hawaii taxpayers in general — when it refused to lease the entire ten acres.  64 

Haw. at 340, 342, 640 P.2d at 1169, 1171.  On information and belief, the Federal Government 

likewise impermissibly weighed the interests of third parties, in particular the interests of junior 

water users such as the MWD and its California ratepayers, in failing and refusing to approve the 

Tribe's proposed long-term lease of its surplus water allocation for off-reservation use.   

 118.  More specifically, the Federal Government's confiscation, diversion and use of the 
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Chemehuevi Tribe’s “surplus” quantified water rights, by allowing junior users such as MWD to 

use such “surplus” water rights free of charge, without any payment to the Tribe of compensation 

for the use, lease, sale, transfer and/or taking of those water rights, further constitutes a breach or 

breaches of the fiduciary responsibilities owed by the Federal Government to the Chemehuevi 

Tribe, including but not limited to the following breaches: 

 (a) Failing to obtain the highest and best price for the use, lease, sale, transfer and/or 

taking of the Tribe's quantified water rights; 

 (b) Failing to charge, or collect rents, royalties or other proceeds on leases, permits, and 

other similar transactions involving the use, lease, sale, transfer and/or taking of the 

Tribe's quantified water rights, and/or by failing to collect and deposit those monies 

in interest bearing accounts in a timely manner; 

 (c) Failing to administer and manage the Tribe's quantified water rights, with the greatest 

or even the reasonable care and skill of an ordinarily prudent person that is required 

of a trustee; 

 (d) Failing to maximize the productive use of the Tribe’s quantified and judicially 

allocated Winter’s Doctrine reserved water rights, and the income derived therefrom; 

 (e) Failing to provide the consideration it agreed to provide, or was required to provide, 

pursuant to federal statutes and appropriations, and contracts and agreements, for the 

use, lease, sale, transfer and/or taking of the Tribe's quantified water rights; 

 (f)  Entering into or authorizing gratuitous or below market value contracts, leases, 

permits, and other similar arrangements dealing with the Tribe’s quantified water 

rights; 
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 (g) Leasing, selling, transferring, conveying or allowing the lease, sale, transfer or 

conveyance of the Tribe's quantified water rights, to third parties without any 

compensation or protections, or with inadequate compensation and/or protections; 

and  

 (h) Engaging in self-dealing and/or converting the Tribe's quantified water rights to its 

own use without adequate compensation. 

 (i)      Allowing government agencies and/or third parties to use, remove, encumber,  

commit waste, damage, spoil and otherwise take possession of the Tribe’s quantified 

water rights without consultation and/or adequate compensation. 

 119.  Aside from unconstitutionally taking the quantified water rights of the Tribe without 

paying just compensation and breaching the fiduciary duties it owed the Tribe, the Government 

has also violated 25 U.S.C. § 5123(f) & (g), which provide as follows: 

(f) Privileges and immunities of Indian tribes; prohibition on new regulations 
Departments or agencies of the United States shall not promulgate any regulation 
or make any decision or determination pursuant to the Act of June 18, 1934 (25 
U.S.C. 461 et seq., 48 Stat. 984) as amended, or any other Act of Congress, with 
respect to a federally recognized Indian tribe that classifies, enhances, or 
diminishes the privileges and immunities available to the Indian tribe relative to 
other federally recognized tribes by virtue of their status as Indian tribes. 

 

(g) Privileges and immunities of Indian tribes; existing regulations. 

Any regulation or administrative decision or determination of a department or 
agency of the United States that is in existence or effect on May 31, 1994, and 
that classifies, enhances, or diminishes the privileges and immunities available to 
a federally recognized Indian tribe relative to the privileges and immunities 
available to other federally recognized tribes by virtue of their status as Indian 
tribes shall have no force or effect. 

 

 120.  “[Section] 5123(f) prohibits disparate treatment between similarly situated 
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recognized tribes.”  Koi Nation of Northern California v. U.S. Dep't of the Interior, ___ F. 

Supp.3d ___, 2019 WL 250670, *27 (D.D.C. Jan. 16, 2019) (No. 17-1718 (BAH)); see City of 

Roseville v. Norton, 348 F.3d 1020, 1032 (D.C.Cir. 2003) (25 U.S.C. § 476(f) [now 25 U.S.C. § 

5123(f)] “protects tribes against agency decisions that diminish the privileges and immunities 

available to one tribe relative to other federally recognized tribes”), cert. denied sub nom. 

Citizens for Safer Communities v. Norton, 541 U.S. 974 (2004).   

 121.  In this case, two similarly situated recognized tribes, namely the San Carlos Apache 

Tribe and the Gila River Indian Community, have been permitted to exercise the privileges of 

marketing, selling and/or leasing their water rights for off-reservation use.  In the case of the Gila 

River Indian Community, the Secretary of the Interior has executed long term leases of the 

Community's Central Arizona Project (CAP) water (which CAP water is taken from the Colorado 

River by canal and pumps) to Phelps Dodge and to the Arizona Cities of Goodyear, Peoria, 

Phoenix and Scottsdale, and has further executed a Reclaimed Water Exchange Agreement.  In 

the case of the San Carlos Apache Tribe, the Secretary of the Interior similarly has executed a 

long-term lease of the tribe's CAP water to the Arizona Town of Gilbert.  By failing and refusing 

to allow the Chemehuevi Tribe to market and lease for off-reservation use a portion of its 

quantified water rights for the diversion and use of Colorado River water, the Department of the 

Interior has engaged in prohibited disparate treatment of similarly situated recognized tribes in 

violation of  25 U.S.C. § 5123(f) & (g). 

 122. The Tribe is entitled to an audit and full accounting by the Government of the total 

amount or amounts of “surplus” water rights of the Tribe that have been expropriated and given 

free of charge to the MWD and other junior users since the final adjudication of the Tribe’s 
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quantified water rights in Arizona v. California, in 1964. 

 123. The Tribe is further entitled to recover compensation and damages (a) for any and all 

unconstitutional takings of the Tribe's quantified water rights in violation of the Fifth 

Amendment, (b) for the mismanagement by the Government of the Tribe's quantified water 

rights in breach of the Government's fiduciary duties, and (c) for the Government's disparate 

treatment of the Tribe's privileges with regard to the marketing, sale and lease of the Tribe's 

surplus water rights for off-reservation use as compared to other similarly situated recognized 

tribes in violation of  25 U.S.C. § 5123(f) & (g), occurring on or after the final adjudication of 

the Tribe's quantified water rights in Arizona v. California, in 1964.  

 

COUNT IV  

 

Claim For Accounting and Damages  

for Mismanagement of Shoreline and Suspense Accounts. 
 
 124. The Chemehuevi Tribe re-alleges and incorporates by reference the allegations 

contained in paragraphs 1-121 above. 

 125. By an order of the Secretary the Interior handed down on November 1, 1974, 

equitable title to lands lying along twenty-one (21) miles of shoreline along the Colorado River 

was returned to the Chemehuevi Tribe after thirty-three (33) years.  The Order provided that it 

“corrects the designation by Secretary Ickes of November 25, 1941, that certain lands of the 

Chemehuevi Indian Reservation should be taken for use in the construction of Parker Dam 

pursuant to the Act of July 8, 1940, 54 Stat. 744,” and declared that “[t]he Chemehuevi Tribe has 

full equitable title to all those lands within the Chemehuevi Indian Reservation designated to be 

taken by Secretary Ickes in 1941 between the operating pool level of Lake Havasu on the east 
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(elevation 450 feet m.s.l. [mean sea level]) and [certain described] north and south boundaries[.]”  

Secretarial Order, p. 1 (DOI Nov. 1, 1974), attached hereto as Exhibit “J”.  

 126.  The Secretary's November 1, 1974 Order further provided that 

The Tribe shall have the exclusive right to use and occupancy of any lands below 
the operating pool level of the west bank of Lake Havasu (elevation 450 feet 
m.s.l.) located between the north and south boundaries of this corrected 
designation for hunting, fishing, recreational and other similar purposes, and, may 
with the prior approval of the Secretary of the Interior, construct or install or 
permit the construction or installation of improvements on such lands. 
 

Secretarial Order, p. 3 (DOI Nov. 1, 1974). 
  
 127. The Government is required by its trust obligations to provide the Tribe with an audit 

and full accounting of the value of the loss to the Tribe of the twenty-one (21) miles of shoreline 

and associated assets, improvements and riparian rights for the thirty-three (33) years between 

November 1941 and November 1974.  No such accounting has yet been provided by the 

Government to the Tribe. 

 128. The Government's long-term confiscation and deprivation of the use by the 

Chemehuevi Tribe of the Chemehuevi Reservation's twenty-one (21) miles of Colorado River 

shoreline for thirty-three (33) years without any payment to the Tribe of compensation for the 

use, lease, and/or temporary taking of the shoreline and related assets, improvements and riparian 

rights, amounts to a taking of the Tribe's property without just compensation in violation of the 

Fifth Amendment. 

 129. The Government's long-term confiscation and deprivation of the use by the 

Chemehuevi Tribe of the Chemehuevi Reservation's twenty-one (21) miles of Colorado River 

shoreline for thirty-three (33) years and related assets, improvements and riparian rights without 

any payment to the Tribe of compensation for the use, lease, and/or temporary taking of the 
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shoreline further constitutes a breach or breaches of the fiduciary responsibilities owed by the 

Government to the Chemehuevi Tribe, including but not limited to the following breaches: 

 (a)   Failing to obtain the highest and best price for the use and/or temporary taking of 

trust land and riparian rights along the Chemehuevi Reservation's Colorado River 

shoreline and related assets and improvements; 

 (b)    Failing to charge, or collect rents, royalties or other proceeds on leases, permits,  

rights-of-way and other similar transactions involving trust properties and their 

assets, improvements and riparian rights along the Chemehuevi Reservation's 

Colorado River shoreline and/or by failing to collect and deposit those monies in 

interest bearing accounts in a timely manner; 

 (c) Failing to administer and manage trust lands and related assets, improvements and 

riparian rights along the Chemehuevi Reservation's Colorado River shoreline with 

the greatest skill and care required of a trustee; 

 (d) Failing to maximize the productive use of trust lands and natural resources along the 

Chemehuevi Reservation's Colorado River shoreline, including riparian rights, and 

the income to be derived therefrom; and 

 (e) Engaging in self-dealing and/or converting the Tribe’s trust properties and related 

assets, improvements and riparian rights along the Colorado River to the 

Government's own use without the payment of adequate compensation or damages. 

 130. The Tribe is further entitled to request an accounting of and to recover compensation 

and damages for any and all takings and/or mismanagement of the Tribe's shoreline lands and 

related assets, improvements, and riparian rights, from 1946 until the present.  
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 131.  In particular, following the promulgation of the Secretary of the Interior's November 

1, 1974 Order, the two major sources of the annual income of the Chemehuevi Tribe have been 

(1) income from rents and leases and (2) income in the form of audited net profit distributions 

from the Havasu Landing Resort.  (Memorandum from the Acting Superintendent of the 

Colorado River Agency to the Phoenix Area Director, dated January 31, 1997 (Bate Stamp 

CHEDIS0064370) [hereinafter “January 31, 1997 Memo”], attached hereto as “K”.) 

 132.  The BIA has not held in trust any revenues generated and received by the Havasu 

Landing Resort, and income distributions from the Resort have been distributed directly from the 

Resort to the Chemehuevi Tribal Government.  (January 31, 1997 Memo.) 

 133.  As for the income from rents and leases, some of these payments are made directly to 

the Chemehuevi Tribe, and the remainder are made to the BIA for deposit to the Tribe's BIA 

“suspense accounts”, sometimes referred to as “special deposit accounts”.  [REDACTION and 

addition:  See, Exhibit “L” in the unredacted version of this document.] 

 134.  In order to receive the monies in the BIA suspense accounts, the Tribe's Tribal 

Council adopts resolutions calling for the draw down from the suspense accounts and 

disbursement of the proceeds to the Tribe's General Fund Account.  (See, e.g., Tribal Resolution 

Chem.R. 00-04-29-01, “A resolution requesting the Bureau of Indian Affairs 'BIA' to draw down 

the Aged Special Deposit Accounts; #603S100105 (Melvin J. Erickson), #603S100082 

(Chemehuevi Land Service) and disburse to the Chemehuevi Indian Tribe to be placed in the 

tribe's General Fund Account . . .,” adopted April 29, 2000 [Bate Stamp CHEDIS0062966], 

attached hereto as Exhibit “M”.) 

 135. Because suspense accounts “are primarily established for the purpose of receiving 
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payment on pending leases, litigation actions, trespass and noncompliance activities,” it has been 

suggested in the past that monies from rents and leases paid to the BIA should be deposited 

instead to “a Treasury account or Chemehuevi Stat Fee account.”   (Memorandum from BIA 

Realty Officer to Finance regarding Havasu Palms, Inc. – FOIA fees CV#5H51-01BC2938, 

dated March 10, 1995 [Bate Stamp CHEDIS0063323], attached hereto as Exhibit “N”.) 

 136.   The documentation provided by the Federal Government in response to the Tribe's 

jurisdictional discovery requests does not show that the Tribe's BIA suspense and/or special 

deposit accounts, or any of them, have ever been audited. 

 137.  Accordingly, the Tribe is entitled to an accounting of and to recover compensation 

and damages for any and all mismanagement of the Tribe's BIA suspense and/or special deposit 

accounts that were maintained from time to time for the Tribe by the BIA during the time period 

from 1946 until the present. 

 

COUNT V 

(1992 Arthur Andersen Report Failed to Meet  

The Government's Statutory Obligation To Provide The  

Chemehuevi Tribe With An Accounting Of The Tribe's Trust Funds.) 

 

 138.  The Chemehuevi Tribe re-alleges and incorporates by reference the allegations 

contained in paragraphs 1-136 above. 

 139. By the Act of December 22, 1987, Pub. L. 100-202, 101 Stat. 1329, Congress 

imposed two requirements on the Federal Government: (1) to audit and reconcile tribal trust 

funds and (2) to provide the Chemehuevi Tribe and other tribes with an accounting of such 

funds. Congress reaffirmed these two mandates in subsequent statutes, namely, the Act of 
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October 22, 1989, Pub. L. 101-121, 103 Stat. 701; the Act of November 5, 1990, Pub. L. 101- 

512, 104 Stat. 1915; and the Act of November 3,1991, Pub. L. 101-154, 105 Stat. 990. 

 140.  The 1992 Arthur Andersen Reconciliation Report (“Arthur Andersen Report” or 

“Report”) that the Chemehuevi Tribe received from the Federal Government, however, was 

insufficient to draw any conclusion on the accuracy of the accounting of the Tribe’s trust funds, 

or the acceptability of the investment management of those funds by the Federal Government. 

The Report failed to cover account activity during a sizable period of the time during which the 

Federal Government exercised control and management over the Tribe’s trust assets and did not 

provide any type of assessment of, or accounting for, other trust assets such as the Tribe’s land 

and natural resources which are now, and have been, under the management and control of the 

Federal Government. 

 141.  In particular, the Arthur Andersen Report prepared for the Chemehuevi Tribe 

pursuant to the Act of December 22, 1987 and subsequent federal statutes, failed to cover the 

entire period during which the Federal Government managed the Tribe’s trust funds and assets 

and failed to reconcile the Tribe’s trust fund balances, and is therefore incomplete. 

 142. The Federal Government made no effort to audit the Chemehuevi Tribe’s trust 

accounts before FY 1988. The beginning cash and investment balances in the Tribe’s tribal trust 

accounts have never been audited or reconciled to date. Instead, the Federal Government and its 

agents, acting as the Tribe's “fiduciary,” merely carried forward unaudited starting balances when 

it undertook the accounting and reconciliation efforts required by the Act of December 22, 1987. 

 143. The deficiencies and gaps endemic to the Federal Government’s accounting system 

severely limited the Chemehuevi Tribe’s ability to determine the full extent of its losses as a 
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result of the Federal Government’s breaches of its fiduciary duties. This problem has not been 

cured by the Federal Government’s preparation and release of the 1992Arthur Andersen Report, 

prepared pursuant to the Act of December 22, 1987. 

 144. The Federal Government has failed up to the filing date of this Second Amended 

Complaint to render any bonafide reconciliation and accounting of the Chemehuevi Tribe’s trust 

funds and assets, despite being legally obligated to provide such an audit and accounting under 

applicable federal law. To the extent that such a reconciliation and accounting, to which the 

Chemehuevi Tribe is entitled, determines or otherwise reveals that the Tribe has one or more 

additional monetary claims against the United States, the Tribe seeks damages on those claims in 

this civil action. 

 145.   Accordingly, the Tribe is entitled to (a) a declaration that the 1992 Arthur Anderson 

Report does not meet the Federal Government's obligations under the Act of December 22, 1987, 

Pub. L. 100-202, 101 Stat. 1329 and of the subsequent federal statutes reaffirming those 

obligations; (b) a full and complete accounting of the Tribe's tribal accounts that meets the 

requirements of the Act of December 22, 1987, Pub. L. 100-202, 101 Stat. 1329 and of the 

subsequent federal statutes reaffirming those requirements; and (c) damages for any additional 

monetary claim or claims that such a full and complete accounting reveals. 

  

VI.  PRAYER FOR RELIEF 
 
 WHEREFORE, the Chemehuevi Tribe respectfully requests that the Court: 

 1.  Award compensation and monetary damages in an amount to be determined by the 

Court following a determination of liability on the part of the Federal Government for its 
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unconstitutional takings of property, breaches of trust, and statutory violations, which will 

compensate the Chemehuevi Tribe for the injuries and losses caused by the takings, the breaches 

of trust, and statutory violations, including interest as required by law. 

 2.  Award an accounting in aid of jurisdiction to render the compensation award and 

monetary judgment; 

 3.  Award a full and complete accounting of the Tribe's trust accounts that meets that meets 

the requirements of the Act of December 22, 1987, Pub. L. 100-202, 101 Stat. 1329 and of the 

subsequent federal statutes reaffirming those requirements; 

 4.  Award attorney fees and costs incurred herein under 28 U.S.C. § 2412 and other 

applicable law; and 

 5.  Award such other relief or damages as the Court deems just and equitable under 

applicable law. 

 
 Dated this 15th day of April, 2019 (redacted on May 30, 2019). 
 
        

/S/  Mario Gonzalez 
____________________________ 
Mario Gonzalez, Esq. 
South Dakota State Bar No. 612 
mario@mariogonzalezlaw.com 
522 Seventh Street, Suite 202 
Rapid City, SD  57701 
Tel.: 605-540-4220 
Fax: 605-799-1146 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on May 30, 2019, I caused a copy of the foregoing to be served 

through the Court’s CM/ECF System to all parties. 

 
 

/S/ Mario Gonzalez 
____________________________ 
Mario Gonzalez, Esq. 
South Dakota State Bar No. 612 
mario@mariogonzalezlaw.com 
522 Seventh Street, Suite 202 
Rapid City, SD  57701 
Tel.: 605-540-4220 
Fax: 605-799-1146 
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