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The SEC continues its effort to substitute innuendo for substance and conflate Jason 

Sugarman with Jason Galanis instead of pleading facts to support key elements of its claims.  

Indeed, the SEC’s opposition doubles down on this and other improper tactics.  The SEC claims 

the right to plead that Mr. Sugarman and Galanis “acted in tandem” rather than meeting Rule 9(b)’s 

requirement to plead what each allegedly did.  It asserts that it can plead that Mr. Sugarman 

committed a deceptive act by aggregating a series of non-deceptive acts and labeling Mr. 

Sugarman a “mastermind.”  And it mischaracterizes some of its prior allegations and invents other, 

new allegations out of thin air.  That effort to amend through an opposition brief is completely 

improper, particularly given the SEC’s years-long investigation and its decision to decline the 

Court’s invitation at the pre-motion conference to file an amended complaint.  The SEC’s inability 

to stand behind its complaint is telling:  the SEC cannot defend the complaint on its own terms 

because the allegations against Mr. Sugarman are baseless.  The Court should grant Mr. 

Sugarman’s motion to dismiss.      

I. THE SEC RELIES ON ALLEGATIONS THAT ARE NOT IN THE COMPLAINT. 

After a multi-year investigation, a lawsuit against other alleged bond-scheme participants, 

and a related criminal trial, the SEC tacitly admits that its complaint against Mr. Sugarman is 

insufficient by attempting to amend its complaint through its opposition.  For example, it seeks to 

re-define the tribal-bond scheme, arguing that the acquisition of Wealth-Assurance AG through a 

transaction related to an entity called Ballybunion was the scheme’s “first step,” so that it can point 

to some conduct by Mr. Sugarman (not “Sugarman and Galanis”).  See Opp. 3.  But the complaint 

pleads this transaction as a separate, earlier event, Comp. ¶ 21, 1 and alleges that Galanis and his 

                                                 
1 “The Tribal Bond scheme was not the first time that Sugarman and Galanis used their control 

of an acquired entity to siphon cash for their own benefit.  The first time occurred [with the 

Ballybunion transaction].”  Compl. ¶ 21.   
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father “came up with” the tribal-bond scheme in March 2014—after the Ballybunion transaction 

was complete, id. ¶ 32.  The SEC never mentioned Ballybunion in its complaint against Galanis 

and his co-conspirators. See SEC v. Archer et al., No. 16-cv-03505 (S.D.N.Y.) (“Galanis Compl.”).   

The SEC also distorts a number of allegations in the complaint in an effort to manufacture 

a deceptive act.  The opposition, for example, asserts that “Galanis sent Sugarman a spreadsheet 

detailing the proposed allocation of Bond proceeds to seek Sugarman’s approval.”  Opp. 10 

(emphasis added).  The complaint, however, does not allege that Galanis sent the spreadsheet “to 

seek Sugarman’s approval” of anything.  Compl. ¶ 47.  Likewise, the opposition asserts “that 

Sugarman came up with a plan to persuade AAM’s fund manager to go through with the purchase 

of the Bonds for a client’s account.”  Opp. 10-11 (citing Compl. ¶ 64).  But the cited paragraph 

and the document it quotes refer to facilitating a change in the management of AAM, not the 

purchase of tribal bonds.  Ex. D (quoted in Compl. ¶ 64).  The complaint also alleged that Mr. 

Sugarman “owned” an entity called Camden Escrow, through which bond funds supposedly 

flowed to conceal their source.  Compl. ¶ 76.  After Mr. Sugarman explained that that he did not, 

in fact, own that entity, Mot. 18 n.9, the SEC invented a new allegation, asserting without any 

basis in the complaint that Camden Escrow is a “Sugarman-connected” entity, Opp. 14.   

The SEC’s attempt to change the substance of its complaint is improper—especially after 

declining the Court’s invitation to amend at the pre-motion conference.  See Wright v. Ernst & 

Young LLP, 152 F.3d 169, 178 (2d Cir. 1998).  The allegations in the complaint, not the opposition, 

govern.  And, for the reasons below, those allegations do not state a claim against Mr. Sugarman.      

II. THE COMPLAINT DOES NOT ALLEGE WITH PARTICULARITY THAT MR. 

SUGARMAN COMMITTED A DECEPTIVE ACT. 

A. The SEC Cannot Satisfy Rule 9(b) Through Lumped Allegations and Innuendo.   

The SEC does not dispute the extensive use of “Sugarman and Galanis” allegations in its 
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complaint.  And it cannot deny that courts routinely reject such wide-scale clumping as 

inconsistent with Rule 9(b).  See Mot. 11-13 (collecting cases).   

The SEC nevertheless asserts that, “when two individuals act together,” it is proper to plead 

that they “acted in tandem.”  Opp. 17.  But that only begs the question of what each individual did.  

Of course, two defendants can participate in the same act.  Contra Opp. 17 (mischaracterizing Mr. 

Sugarman’s argument as “a complaint cannot allege that more than one defendant carried out a 

particular act”).  To survive under Rule 9(b), however, a complaint still must “delineate[] the 

wrongdoing” of each individual, for example by specifying which acts the defendants conducted 

together and which each defendant conducted alone.  In re Blech Sec. Litig., 928 F. Supp. 1279, 

1294 (S.D.N.Y. 1996).  That is where the SEC’s complaint falls short.  It repeatedly refers to acts 

by “Sugarman and Galanis” even when doing so makes no sense—as, for example, in the case of 

behavior the SEC previously admitted was only attributable to Galanis.  Mot. 11-12 (citing Galanis 

Compl.).  The upshot is that the SEC’s “grouping of defendants” flouts Rule 9(b)’s policy of 

protecting the reputation of defendants, like Mr. Sugarman, and makes it impossible for Mr. 

Sugarman to defend himself against the SEC’s claims.  Mot. 11-13. 

The SEC’s cases confirm the point.  None addressed the problem of clumped allegations 

explicitly because, in each, it was clear which defendant did what.  In SEC v. Espuelas, 698 F. 

Supp. 2d 415, 419-24 (S.D.N.Y. 2010), SEC v. Husain, 2017 WL 810269, at *1-4 (C.D. Cal. Mar. 

1, 2017), and SEC v. Curshen, 888 F. Supp. 2d 1299, 1307-08 (S.D. Fla. 2012), the complaints 

specified each defendant’s separate role in the alleged scheme.  And in SEC v. Contrarian Press, 

LLC, there was no need or ability to delineate further between defendants because one was the 

owner and officer of a LLC and the other was the LLC that acted through that individual.  2019 

WL 1172268, at *1, *5-6 (S.D.N.Y. Mar. 13, 2019).  The complaints in the SEC’s cases, therefore, 
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all did what the SEC’s complaint here did not:  namely, “delineate[] the wrongdoing” of each 

defendant to satisfy Rule 9(b).  Blech, 928 F. Supp. at 1294.   

Unable to defend its improper clumping, the SEC resorts to guilt by association, arguing 

that Mr. Sugarman and Galanis “should be regarded as one” or that the conclusory label of 

“partners in a scheme” somehow relieves their obligations under Rule 9(b).  Opp. 18.  But, as the 

cases Mr. Sugarman cites (and the SEC does not address) illustrate, conclusory labels and 

innuendo are not well-pleaded allegations.  Mot. 13-15.  And they certainly cannot substitute for 

concrete facts.  See, e.g., Landy v. Mitchell Petroleum Tech. Corp., 734 F. Supp. 608, 620 

(S.D.N.Y. 1990).  The Court should disregard the SEC’s improperly lumped allegations and 

innuendo in assessing whether the complaint states a claim.       

B. The Complaint Does Not Allege A Deceptive Act.   

In its pre-motion letter, the SEC contended that Mr. Sugarman participated in three 

deceptive acts.  ECF No. 27, at 2-3.  Mr. Sugarman’s motion explained why none of those acts 

was “deceptive.”  Mot. 15-21.  Rather than meaningfully engaging those arguments, the SEC’s 

opposition pivots to three new supposedly deceptive acts:  (1) “masterminding” the scheme, (2) 

misappropriating bond proceeds, and (3) “deceptively appoint[ing] nominees.”  Opp. 10-14.  There 

is a reason the SEC did not identify those acts in the first place; they are not deceptive.2   

1. “Masterminding” the Alleged Scheme  

The SEC’s principal argument is that Mr. Sugarman was a “mastermind” or “architect” of 

the alleged scheme and, therefore, “by definition, engaged in a scheme to defraud.”  Opp. 1, 11.  

The SEC did not suggest any such thing years ago, when it sued Galanis and seven of his alleged 

                                                 
2 Mr. Sugarman does not, as the SEC insists, suggest that a deceptive act must also be “illegal or 

illegitimate.”  Opp. 12.  As Mr. Sugarman explained in his motion, an act is “inherently deceptive” 

only if it involves some kind of intrinsic deception, whether the act is legal or not.  Mot. 15. 
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co-conspirators.  See Galanis Compl. ¶ 1 (alleging that Galanis “orchestrated” the scheme).  And 

the words “mastermind” and “architect” appear nowhere in the complaint against Mr. Sugarman.   

Even setting all of that aside, the SEC’s “mastermind” allegations do not state a deceptive 

act.  “[A] plaintiff’s obligation to provide the grounds of his entitlement to relief requires more 

than labels and conclusions.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 545 (2007) (brackets and 

internal quotation marks omitted).  Merely calling someone a “mastermind” does not create an 

exception to scheme-liability pleading requirements; the SEC still must plead facts establishing 

deceptive conduct.  See SEC v. Lee, 720 F. Supp. 2d 305, 338 (S.D.N.Y. 2010).  The SEC’s own 

authorities confirm the point.  In all of the cases the SEC cites, the plaintiff had pled concrete, 

inherently deceptive acts.  See VanCook v. SEC, 653 F.3d 130, 139 (2d Cir. 2011) (defendant used 

deceptively time-stamped trade sheets and communicated deceptive information to mutual funds); 

SEC v. CKB168 Holdings Ltd., 210 F. Supp. 3d 421, 431-32, 446 (E.D.N.Y. 2016) (defendant 

launched scheme, ran sham business, and misled investors); Lee, 720 F. Supp. 2d at 334 (defendant 

“personally assisted” in disguising quotes to deceive bank); In re Glob. Crossing Ltd. Sec. Litig., 

322 F. Supp. 2d 319, 336 (S.D.N.Y. 2004) (defendant “actively participated in structuring each 

swap” at issue and “directly participated” in concealing misconduct from investors).   

The allegations that the SEC attempts to aggregate under its “mastermind” heading are a 

stark contrast—if they appear in the complaint at all.  Take the SEC’s assertion that Galanis sent 

Sugarman a spreadsheet detailing the proposed allocation of bond proceeds “to seek Sugarman’s 

approval.” Opp. 10 (emphasis added).  The complaint does not allege that Galanis sent the 

spreadsheet to Mr. Sugarman for that purpose.  See supra p. 2.  And receiving information is not 

even an act, much less an inherently deceptive one.  See Abbate v. Wells Fargo Bank, N.A., 2011 

WL 9698215, at *2-3 (C.D. Cal. Nov. 17, 2011); see also Mot. 15.  The SEC’s assertion that Mr. 
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Sugarman attempted to “persuade AAM’s fund manager to go through with the purchase of the 

Bonds,” Opp. 11, similarly misstates what is in the complaint.  See supra p. 2.    

Finally, the SEC alleges that Mr. Sugarman “directed others . . . to carry out specific, 

deceitful steps, like drafting investment memos or effecting fraudulent transfers of funds,” and 

approved acquisitions of Hughes and Atlantic “knowing how their clients’ money would be 

misused.”  Opp. 11 (emphases added).  But “conclusory labels” “are not facts,” DiMuro v. Clinique 

Laboratories, LLC, 572 Fed. App’x 27, 30 (2d Cir. 2014), and the facts themselves do not involve 

deceit.  There is nothing inherently deceptive about drafting investment memos or transferring 

money.  Mot. 18-20.  Nor is there anything deceptive about acquiring an investment advisor, even 

if the acquisitions “were motivated by a desire to locate purchasers of the [tribal bonds],” United 

States v. Galanis, 366 F. Supp. 3d 477, 481 (S.D.N.Y. 2018)3—which is all the complaint actually 

pleads.  Mot. 15-16, 23; cf. Compl. ¶ 56 (citing statement from Galanis expressing hope that Chief 

Strategist would “‘like[] firewater,’ referring to the Tribal Bonds”).   

Stripped of their imprecisions and improprieties, the SEC’s “mastermind” allegations say 

only that Mr. Sugarman received correspondence from Galanis, attempted to ensure a smooth 

transition in the management of AAM, sat on the board of legitimate companies, and had someone 

else draft an investment memorandum.  These activities are not deceptive on their own; the SEC 

cannot make them deceptive by aggregating them under the label “mastermind.” 

2. “Misappropriation” of Bond Proceeds 

The SEC’s argument that Mr. Sugarman’s alleged misappropriation of bond proceeds is a 

deceptive act is similarly flawed.  To start, the SEC is wrong about the law:  there is nothing 

                                                 
3 The SEC attacks Mr. Sugarman’s reliance on Judge Abrams’s opinion.  Opp. 23-24.  But its 

distinctions make no difference to the critical point for present purposes:  the various business 

activities incident to Galanis’s fraud are not inherently deceptive.  See, e.g., Mot. 15-16, 21, 23.   
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inherently deceptive under the securities laws about an individual or company receiving—or even 

stealing—money.  United States v. Finnerty, 533 F.3d 143, 148-50 (2d Cir. 2008).  Instead, as the 

SEC’s own cases show, misappropriation must be accompanied by deceptive conduct to be 

actionable.  See SEC v. Wayland, 2019 WL 2620669, at *6 (C.D. Cal. Apr. 8, 2019) (defendants 

raised money with misrepresentations, covered up a Ponzi scheme, appropriated funds); SEC v. 

Penn, 225 F. Supp. 3d 225, 236 (S.D.N.Y. 2016) (defendant falsified invoices and engaged in 

sham transactions).  The complaint, however, does not allege that Mr. Sugarman engaged in 

deceptive conduct in the receipt of any payments.  Mr. Sugarman, for example, received a number 

of payments from Wealth Assurance Holdings.  Compl. ¶ 70.  That some of those payments 

allegedly derived from bond money does not constitute deception.  Nor would it have been unusual 

for Mr. Sugarman to receive money from Wealth Assurance Holdings, an entity to which Mr. 

Sugarman had loaned substantial sums.  See Opp. Ex. A.   

If that were not enough—and it is—a number of the SEC’s allegations regarding 

misappropriation refer, improperly, to “Galanis and Sugarman.”  The SEC, for example, alleges 

that “Dunkerley, acting at Sugarman and Galanis’s direction or with their knowledge,” wired bond 

proceeds to two entities to purchase Code Rebel IPO shares, whose proceeds were subsequently 

used “at Galanis’s direction” to fund Galanis’s criminal defense, among other things.  Compl. ¶¶ 

105-108.  And the SEC alleges that Galanis purchased a Manhattan apartment using $3,195,000 

of Valorlife’s money that ostensibly was earmarked to purchase tribal bonds.  Compl. ¶¶ 82-83.  

The complaint makes a conclusory assertion that “Sugarman and Galanis” knew that Galanis 

misdirected the funds.  Id. ¶ 82.  But it pleads no facts explaining how Mr. Sugarman supposedly 

acquired that knowledge, or why Mr. Sugarman would condone Galanis’s taking more than $3 

million from a business Mr. Sugarman was trying to build.  See id. ¶¶ 14, 17.   
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3. Appointment of “Nominees” 

The SEC also alleges that Mr. Sugarman “deceptively appointed nominees to carry out his 

bidding.”  Opp. 14.  But, again, adverbs are not facts.  See DiMuro, 572 Fed. App’x at 30.  And 

the facts alleged in the complaint do not plead a deceptive act.  The only example the SEC’s 

opposition offers for its vague “nominees” allegation is “install[ing] Dunkerley as the sole director 

and nominee president of WAH NV” and “us[ing] its bank account to funnel over $200,000 in 

Bond proceeds to himself, ¶ 70, and $7,075,000 to complete his purchase of Valorlife.”  Opp. 14-

15.  But the allegations concerning WAH NV’s creation and operation all refer to “Sugarman and 

Galanis,” which is not proper pleading.  See supra p. 2-3; Mot. 11-13.  And even if the complaint 

had specifically pleaded that Mr. Sugarman appointed Dunkerely as the head of WAH NV, there 

is no allegation that his role was hidden from or misrepresented to anyone, which disguishes this 

from the SEC’s cases, all which involved concealment or other deceptive conduct.  See Opp. 15.   

4. Hughes Acquisition 

The only one of its original deceptive acts the SEC addresses at any length in its opposition 

is Mr. Sugarman’s involvement in the acquistion of Hughes—particularly, the alleged concealment 

of Galanis’s role in drafting a memorandum to the Wealth-Assurance AG Board.  But the SEC’s 

response misses the mark.  To start, the SEC cannot deny that the board minutes Mr. Sugarman 

appended to his motion contradict its allegation, so it asks the Court to disregard them.  Opp. 13 

n.4.  But the SEC does not dispute that it relied on the minutes for allegations in its complaint and 

does not challenge their authenticity or accuracy, so the Court can consider them.  DiFolco v. 

MSNBC Cable L.L.C., 622 F.3d 104, 111-12 (2d Cir. 2010).  Regardless, the SEC does not and 

cannot dispute that it is common practice (not deception) for one person to draft a document 

submitted by another.  Finally, even if the SEC had properly identified a deceptive act, its 

suggestion that concealing Galanis’s authorship of the memo was “in connection with” the offer, 
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purchase, or sale of securities is baseless.  That purported act was not “integral” to the allegedly 

fraudulent bond sales because—unlike the SEC’s cases—it does not “implicate . . . securities 

pricing, information, or the operation of the markets.”  Taylor v. Westor Capital Grp., 943 F. Supp. 

2d 397, 402-03 (S.D.N.Y. 2013); see Opp. 15-16. 

III. THE COMPLAINT DOES NOT ADEQUATELY ALLEGE THAT MR. 

SUGARMAN AIDED AND ABETTED GALANIS’S SCHEME. 

“[O]ne who conducts normal business activities while ignorant that those activities are 

furthering a fraud is not liable for securities fraud.”  SEC v. Cohmad Sec. Corp., 2010 WL 363844, 

at *1 (S.D.N.Y. Feb. 2, 2010).  Because “normal business activities” are all the complaint’s well-

pleaded allegations state, the SEC’s aiding-and-abetting claim fails.  Mot. 22-25.       

The SEC’s responses all fall flat.  In attempting to establish that it has adequately alleged 

Mr. Sugarman’s knowledge of the fraud, the SEC relies on allegations nowhere found in the 

complaint.  First, the SEC asserts that Mr. Sugarman “knew the bonds were supposed to be 

invested in an annuity, as he had reviewed the issuance while on the placement agent’s Investment 

Committee.”  Opp. 20.  But that is not what the complaint says.  The complaint alleges only that 

Mr. Sugarman was a member of the bond placement agent’s Investment Committee; it avoids 

alleging that Mr. Sugarman himself received or read any document or participated in the meeting 

related to the issuance.  Compl. ¶ 46.  Worse for the SEC, the only document the complaint 

specifically identifies as laying out the terms of the deal supposedly approved by the Investment 

Committee, the Placement Agency Agreement, mentions the word “annuity” only once in passing, 

but provides no information about it.  Ex. E (see Compl. ¶ 46).  Second, far from alleging that Mr. 

Sugarman “knew the bonds had no genuine value,” Opp. 21—an assertion made repeatedly in the 

SEC’s brief—the complaint states only that Mr. Sugarman knew (or was reckless in not knowing) 

a subset of the bonds were not paid for with Archer’s own funds—an allegation that has no viable 
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connection to Mr. Sugarman’s knowledge of the bonds’ value.  Compl. ¶ 71.  And third, contrary 

to the SEC’s argument, the complaint does not allege that Galanis informed Mr. Sugarman of “a 

plan to steal” bond proceeds.  Opp. 20.  The complaint alleges only that Mr. Sugarman somehow 

“knew from Galanis” that the annuity was supposed to exist—a bare allegation (with no date, 

location, place, or documentary source) that does not pass muster under Rule 9(b).  Landy, 734 F. 

Supp. at 621-22; Mot. 24.  For that reason, the SEC’s effort to distinguish the cases Mr. Sugarman 

cites on the basis that Galanis “explain[ed] the fraud” to Mr. Sugarman, Opp. 23, is unavailing. 

The SEC also repeats allegations Mr. Sugarman addressed in his opening motion, without 

engaging Mr. Sugarman’s arguments.  It emphasizes, for example, Mr. Sugarman’s hope or 

expectation that acquiring Hughes and Atlantic might help place tribal bonds.  Id. 20-21.  But, as 

Mr. Sugarman’s motion explained, such a hope or expectation is perfectly lawful—and the SEC 

does not connect either acquisition with actual knowledge that the entities would be used to 

perpetrate a fraud.  Mot. 23.  The SEC’s suggestion that Mr. Sugarman “tr[ied] to cover . . . up” 

the scheme by “direct[ing] more than $200,000 to WAPCC” to pay bond interest, Opp. 22, is 

similar:  the complaint pleads only the fact of a payment (not Mr. Sugarman’s knowledge of its 

purpose or the fact of a cover-up) with the requisite particularity under Rule 9(b), Mot. 23-24.  The 

SEC does not confront that flaw on its terms.  And the email it attaches to its motion does not help 

its cause, as it merely addressed various matters that needed attention while Galanis was 

unavailable due to issues unrelated to tribal bond scheme; it says nothing about interest on the 

tribal bonds and does not mention a cover-up.  Opp. Ex. A.   

* * * 

 After more than four years of investigation, the SEC still cannot allege critical elements of 

its scheme-liability and aiding-and-abetting allegations.  The complaint should be dismissed. 
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