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INTRODUCTION 

This securities fraud case against Jason Sugarman follows a multi-year investigation by the 

Securities and Exchange Commission (“SEC”) and the United States Attorney’s Office for the 

Southern District of New York (“USAO”) into a Native American tribal bond fraud scheme 

orchestrated by con man Jason Galanis.  After years of unilateral discovery, including numerous 

subpoenas and witness interviews, millions of pages of document review (including Mr. 

Sugarman’s personal and work emails), a prior SEC lawsuit against Galanis, and the observation 

of a lengthy criminal trial, the SEC now seeks to bring securities fraud charges against Mr. 

Sugarman, claiming years later that he supposedly was a key cog in the scheme. 

Despite this sweeping pre-complaint investigation, the SEC is unable to allege the critical 

elements of its purported claims—namely, it does not allege that Mr. Sugarman committed a 

“deceptive act” in furtherance of the alleged fraud, or knowingly provided substantial assistance 

to aid and abet it.  Instead, the SEC pleads guilt by association.  It refers to actions taken by 

“Sugarman and Galanis” more than 60 times, without distinguishing who allegedly did what.  It 

focuses a significant portion of its complaint on Mr. Sugarman’s supposed relationship with 

Galanis, down to nicknames Galanis allegedly used for Mr. Sugarman.  And it includes dozens of 

allegations about completely unrelated transactions. 

These improper pleading tactics cannot cover the fundamental deficiencies in the SEC’s 

complaint.  “Broad allegations that several defendants participated in a scheme, or conclusory 

assertions that one defendant controlled another, or that some defendants are guilty because of 

their association with others” are insufficient under Rule 9(b).  Kolbeck v. LIT Am., Inc., 923 F. 

Supp. 557, 569 (S.D.N.Y. 1996), aff'd, 152 F.3d 918 (2d Cir. 1998).  The well-pleaded allegations 

specific to Mr. Sugarman show only that he participated in legitimate business transactions 

designed to build a financial-services firm.  The law is clear that “one who conducts normal 
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business activities while ignorant that those activities are furthering a fraud is not liable for 

securities fraud.”  SEC v. Cohmad Sec. Corp., 2010 WL 363844, at *1 (S.D.N.Y. Feb. 2, 2010).  

For the reasons below, the Court should dismiss the complaint. 

BACKGROUND 

A. Procedural History 

In May 2016, the USAO and SEC simultaneously announced charges against Jason Galanis 

and six co-conspirators:  John Galanis, Devon Archer, Bevan Cooney, High Dunkerley, Michelle 

Morton, and Gary Hirst.  SEC v. Archer et al., No. 16-cv-03505 (S.D.N.Y.) (“Galanis Compl.”)1; 

United States v. Galanis et al., No. 16-cr-00371 (S.D.N.Y.); see also Compl. ¶ 3 & n.1.   

 Four of the defendants—Jason Galanis, Dunkerley, Morton, and Hirst—pleaded guilty in 

the criminal case.  Compl. ¶ 3 & n.1.2  Three others were convicted after a six-week jury trial.  

United States v. Galanis, 366 F. Supp. 3d 477, 480 (S.D.N.Y. 2018).  Judge Abrams, however, 

took the extraordinary step of granting defendant Archer’s motion under Federal Rule of Criminal 

Procedure 33 and overturning the guilty verdict entered against him because she “harbor[ed] 

substantial concern” that he was “deceived by Jason Galanis” and “thus innocent.”  Galanis, 366 

F. Supp. 3d at 480–81.  Judge Abrams noted that Archer (like Mr. Sugarman) was working with 

Galanis on a business plan to develop a global financial services firm, “which involved many of 

the same entities and actors” as the tribal bond scheme.  Id. at 491–92.  Nevertheless, Judge 

Abrams concluded that “Archer had good reason to believe the [tribal] bond deal was legitimate,” 

id. at 500, and the fact “that certain communications may indicate a hope or belief that the 

                                                 
1 The SEC amended its complaint later that year to add Francisco Martin as another defendant.  

See No. 16-cv-03505, ECF No. 88. 

2 Morton subsequently filed a motion to withdraw her guilty plea, which is currently pending. 
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defendants would benefit from [it] by virtue of it helping to advance the [business] does not mean 

that such benefit was mutually understood to result from stealing the bond money,” id. at 496 

(emphasis in original).  The government appealed the decision, and the matter is pending before 

the Second Circuit.  No. 18-3727 (2d Cir. Dec. 13, 2018). 

 The SEC’s case was partially stayed while the criminal case was ongoing, but it continued 

to investigate and seek discovery from third parties.  Among other things, the SEC issued 

numerous investigative and Rule 45 subpoenas, including to a company Mr. Sugarman managed, 

Camden Capital Partners, which produced Mr. Sugarman’s emails and other documents.  See No. 

16-cv-03505, ECF Nos. 193, 194.  Following the criminal trial, this Court entered consent 

judgments against Galanis, Dunkerley, Hirst, Cooney, John Galanis, Morton, and Martin in the 

Galanis SEC matter.  Id., ECF Nos. 221, 242–245, 254, 259.  The case against Archer remains 

stayed pending the government’s appeal in the criminal matter.  Id., ECF No. 213. 

B. The Sugarman Complaint 

1. The Global Financial Services Business 

According to the complaint,3 Mr. Sugarman was an officer, director, and indirect part 

owner of Wealth Assurance Holdings Ltd.  Compl. ¶¶ 14, 17.  Wealth Assurance Holdings was a 

holding company that directly or indirectly purchased various insurance companies and investment 

advisers with the aim of building a global financial-services business.4  Id. ¶¶ 1, 14, 17.   

During the relevant period, Galanis was an adviser to the board of Valorlife, a Wealth 

                                                 
3 Mr. Sugarman accepts the complaint’s allegations as true only for purposes of this motion. 

4 Wealth Assurance Holdings later changed its name to Valor Group Ltd.  Compl. ¶ 17.  For clarity, 

this brief will refer to the entity throughout as “Wealth Assurance Holdings.” 
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Assurance Holdings subsidiary. Galanis Compl. ¶ 26.5  Dunkerley and Archer also were on the 

boards of Wealth Assurance Holdings or its subsidiaries at various times.  Compl. ¶¶ 24, 81; 

Galanis Compl. ¶¶ 18, 20.  A prominent Oxford academic and former banker, who has not been 

accused of any wrongdoing, was the chairman of the board of Wealth-Assurance AG, a subsidiary 

of the holding company.  See Ex. A (cited in Compl. ¶ 78). 

 It is undisputed that Galanis orchestrated a fraud in the midst of the development of this 

business.  Galanis Compl. ¶ 1.  He took advantage of certain entities to further his scheme, and the 

business, in turn, received some benefits from the bond proceeds.  Compl. ¶¶ 1, 42, 76–78, 86.  

But the businesses also had significant legitimate operations.  See Galanis, 366 F. Supp. 3d at 481.  

They managed billions of dollars in assets; one subsidiary became the largest life insurer in 

Liechtenstein; and the holding company was listed on the Bermuda Stock Exchange.  Compl. ¶¶ 

17, 37, 54, 78. 

2. The Fraudulent Scheme 

Galanis’s scheme had five primary components.  Mr. Sugarman’s alleged connection to 

each ranges from sparse to non-existent. 

First, Galanis and his father, John, came up with a plan to fraudulently induce the 

Wakpamni Indian tribe to issue bonds.  Id. ¶ 32.  “John Galanis met with representatives of the 

[Wakpamni tribe] to discuss the idea of the . . . bonds that he and [Jason] Galanis had already 

structured” and convinced them through misrepresentations to agree to the transactions.  Id. ¶ 33; 

Galanis Compl. ¶ 31–32.  The complaint does not allege that Mr. Sugarman had any contact with 

the Wakpamni tribe or knew of those misrepresentations. 

                                                 
5 The court may consider the SEC’s complaint against Galanis and others, which the SEC 

references and relies on here (e.g., Compl. ¶ 3).  See infra p. 8–9. 

Case 1:19-cv-05998-WHP   Document 39   Filed 11/12/19   Page 9 of 31



 

5 

 

Second, Galanis and Dunkerley structured the bonds and diverted the proceeds into an 

entity they created and controlled.  Although the tribal representatives were told that the bond 

proceeds would be used to purchase an annuity from Wealth-Assurance AG, “Galanis arranged” 

for a different entity that he created, called Wealth Assurance Private Client Corporation 

(“WAPCC”), “to be set up as the purported annuity provider.”  Compl. ¶¶ 33, 48.  WAPCC “bore 

no relationship to Wealth-Assurance,” but Galanis named it to give the misleading impression that 

the companies were associated.  Id. ¶ 48. Dunkerley was WAPCC’s sole shareholder and 

controlled its bank account.  Id. ¶¶ 48–49; Galanis Compl. ¶¶ 42–44.  The SEC does not allege 

that Mr. Sugarman had any role in structuring the annuity, that he had any role in WAPCC, or that 

he in fact saw the issuing documents that explained the intended use of the bond proceeds. 

Third, Michelle Morton, an investment adviser managing Hughes Capital Management, 

LLC (“Hughes”) and Atlantic Asset Management LLC (“Atlantic”), purchased tribal bonds for 

some of her clients on Galanis’s instructions.  Compl. ¶¶ 7, 45, 65.  These entities had recently 

been acquired by the Wealth Assurance Holdings business group, and Morton failed to disclose to 

clients that she was purchasing the bonds or that a potential conflict of interest existed with them, 

since Wealth-Assurance AG, the entity that was supposed to provide the annuity, was also part of 

the same financial group.  Galanis Compl. ¶¶ 45, 63, 77, 136.  This type of bond also was allegedly 

“inconsistent” with the clients’ investment strategy.  Id. ¶ 77.  The complaint does not allege that 

Mr. Sugarman knew of this inconsistency or lack of disclosure, nor that he had any contact with 

the investors at all.  Instead, it alleges only that Mr. Sugarman helped finance the acquisitions of 

Hughes and Atlantic—which collectively managed almost $12 billion in assets—with the 

knowledge that some of their clients’ funds would be used to purchase the tribal bonds.  Compl. 

¶¶ 7, 36–37, 40–45, 54–66.   
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Fourth, “Galanis devised a way” to recycle $20 million of proceeds from the first bond 

issuance to fund a second bond issuance.  Id. ¶¶ 50–52, 71.  In particular, Galanis directed that $20 

million in proceeds from the first bond transaction be sent—by way of an entity called Thorsdale, 

which Galanis controlled—to Archer and Cooney.  Id. ¶¶ 51, 52; Galanis Compl. ¶¶ 98–100.  

Archer and Cooney used those funds to purchase additional bonds.  Galanis Compl. ¶¶ 98–100.  

The SEC explicitly recognizes that Galanis alone came up with the plan to recycle bond proceeds 

and used Dunkerley, Archer, and Cooney to effectuate it.  Compl. ¶¶ 50–52; Galanis Compl. ¶¶ 

98–100.  The complaint does not allege that Mr. Sugarman was involved in these transfers or that 

he knew that the bonds purchased by Archer and Cooney had been bought with recycled proceeds.   

Fifth, the SEC alleges that several individuals engaged in a cover-up to conceal the fraud 

from the Wakpamni tribe.  In its prior complaint against Galanis, the SEC alleged in detail how 

Galanis and Dunkerley sent representatives of the Wakpamni tribe letters with false information; 

coordinated the payment of interest payments that were due by collecting funds from a variety of 

sources; and fabricated account statements to send to the tribe.  Galanis Compl. ¶¶ 113–119.  The 

complaint here, by contrast, contains no such details with respect to Mr. Sugarman.  Rather, the 

SEC alleges generally that Mr. Sugarman emailed with Archer and Cooney after Galanis’s arrest 

on an unrelated matter to discuss “items that needed attention,” but does not allege that those 

emails—or any other communications involving Mr. Sugarman—included anything about a cover-

up.  Compl. ¶ 110.  The complaint also alleges that Mr. Sugarman “had his attorney wire $250,000” 

to the WAPCC bank account on September 22, 2015, out of funds loaned to Wealth Assurance 

Holdings by a subsidiary.  Compl. ¶ 111.  Although the complaint contains the conclusory 

allegation that this was “part of the joint effort to fund WAPCC’s payments and deflect scrutiny 

of their scheme,” it alleges no facts suggesting that Mr. Sugarman knew that an interest payment 
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was due on the bonds or that these funds were intended for any improper purpose.  Id. ¶ 111.   

3. The Alleged Benefits from the Scheme 

The complaint alleges that, in the course of the fraud, $43 million in bond proceeds were 

stolen or misused by various participants.  E.g., id. ¶ 1.  “Dunkerley wired the largest portion of 

the proceeds to Thorsdale, an entity Jason Galanis controlled.”  Galanis Compl. ¶ 88; see also 

Compl. ¶ 49.  Many of those proceeds were used to finance Galanis’s properties and luxury 

spending, such as his “estate in Los Angeles” and purchases “at restaurants and luxury retailers.”  

Galanis Compl. ¶¶ 94–95.  Other defendants received cash payments from the bond proceeds for 

their role in the fraud.  E.g., id. ¶¶ 62, 93, 96. 

The complaint alleges—now years later—that Mr. Sugarman actually “was the biggest 

winner from the fraud.”  Compl. ¶ 2.  In contrast to Galanis, however, the vast majority of benefits 

that the SEC alleges Mr. Sugarman received were benefits to the financial services businesses, not 

to Mr. Sugarman personally.  These “benefits” included the business’s use of the bonds as 

regulatory capital, id. ¶¶ 84–86, 90–91; the repayment of a loan, id. ¶¶ 92–94; and the use of 

proceeds to partially finance the acquisition of a life insurance company, id. ¶¶ 75–79.  The 

complaint also alleges that Mr. Sugarman (or his wife) personally received five payments totaling 

$524,500 that originally derived from bond proceeds, three of which came from a Wealth 

Assurance Holdings account.  Id. ¶ 70.  But the complaint provides no meaningful details or 

context to explain how the payments themselves are improper, as opposed to being legitimate, 

ordinary-course payments in connection with his ownership and management role at Wealth 

Assurance Holdings.  This is in stark contrast to details the SEC provided regarding other payments 

from the bond proceeds, both in this complaint and its prior case against the other defendants.6   

                                                 
6 See, e.g., Galanis Compl. ¶ 39 (explaining Martin “agreed to act on behalf of [fake asset manager] 

PEM in signing the Investment Management Agreement” “[i]n return for a $150,000 fee”); ¶¶ 58, 
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4. The Extraneous Allegations 

The complaint also contains numerous allegations that have no connection to the charged 

fraud.  These include a four-page discussion of a prior transaction that Mr. Sugarman allegedly 

participated in with Galanis, Dunkerley, and other uncharged individuals, Compl. ¶¶ 21–31; the 

approval of an unrelated attorney invoice from 2013, id. ¶ 20; Mr. Sugarman’s “vast business 

connections” through his wife’s family, id. ¶ 19; and his family’s acquisition of IPO shares in a 

company called Code Rebel, id. ¶¶ 103–104, and his later donation of those shares to charity, id. 

¶ 109.  The complaint does not allege any connection between these facts and the tribal bond 

scheme, beyond the taint of having crossed paths with Galanis on other business matters. 

LEGAL STANDARD 

To survive a Rule 12(b)(6) motion to dismiss, “a complaint must contain sufficient factual 

matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’”  Ashcroft v. Iqbal, 

556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  Courts 

deciding motions to dismiss “are not required to credit conclusory allegations or legal conclusions 

couched as factual allegations.”  Rothstein v. UBS AG, 708 F.3d 82, 94 (2d Cir. 2013).  “Threadbare 

recitals of the elements of a cause of action, supported by mere conclusory statements,” therefore, 

“do not suffice” to state a claim.  Iqbal, 556 U.S. at 678.  The plaintiff, instead, must plead specific 

facts that establish its entitlement to relief.  Id.   

In reviewing a motion to dismiss, the court “may consider documents that are referenced 

in the complaint, documents that the plaintiff relied on in bringing suit and that are either in the 

                                                 

62 (describing how Dunkerley, who signed the placement agent agreement on behalf of Burnham 

Securities, received $125,000 from its fee “as his share”); ¶¶ 92–93 (stating John Galanis received 

$2.35 million after “presenting the transaction to [the Wakpamni] and securing its participation as 

issuer”).   
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plaintiff’s possession or that the plaintiff knew of when bringing suit, or matters of which judicial 

notice may be taken.”  SEC v. Rorech, 673 F. Supp. 2d 217, 221 (S.D.N.Y. 2009).  The court need 

not “accept as truth conflicting pleadings . . . that are either contradicted by statements in the 

complaint itself or by documents on which its pleadings rely.”  Barberan v. Nationpoint, 706 F. 

Supp. 2d. 408, 413 (S.D.N.Y. 2010).   

Those pleading requirements apply with special force where, as here, the pleading party 

has had the benefit of pre-complaint discovery.  See, e.g., Billard v. Rockwell Int'l Corp., 683 F.2d 

51, 57 (2d Cir. 1982) (Rule 9(b) “require[s] greater precision . . . when full discovery has been had 

in a prior case”); United States v. Comstor Corp., 308 F. Supp. 3d 56, 92 (D.D.C. 2018) (dismissing 

claims “provid[ing] no particularized allegations regarding purported fraudulent transactions . . . 

after the government conducted an investigation lasting almost five years”); In re Hellas 

Telecommunications II SCA, 535 B.R. 543, 562 (Bankr. S.D.N.Y. 2015) (granting plaintiff “little[] 

latitude” to plead fraud with particularity since “fact discovery [was] overwhelmingly complete”); 

SEC v. Espuelas, 698 F. Supp. 2d 415, 436 n.26 (S.D.N.Y. 2010) (dismissing claims with prejudice 

because “the SEC ha[d] conducted a lengthy investigation”); United States ex rel. Crennen v. Dell 

Marketing, 711 F. Supp. 2d 157, 164 (D. Mass. 2010) (denying leave to replead “after three years 

and a government investigation”); In re Universal Foundry Co., 163 B.R. 528, 540 (E.D. Wis. 

1993), aff'd, 30 F.3d 137 (7th Cir. 1994) (“It is insufficient, especially where, as here, the plaintiff 

has engaged in some discovery prior to filing the complaint, to attribute misrepresentations to a 

corporate entity without naming the responsible individuals.”).  

ARGUMENT 

The SEC purports to allege claims for scheme liability under Section 17(a)(1) and (3) and 

Rules 10b-5(a) and (c) of the securities laws, as well as aiding and abetting liability under Section 

15(b) and Section 20(e).  Compl. ¶¶ 113–122.  The complaint, however, fails to plead that Mr. 
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Sugarman committed a deceptive act, which it must do to state its primary liability claims.  The 

complaint also does not adequately allege that Mr. Sugarman knowingly or recklessly provided 

substantial assistance to Galanis’s scheme, as required for its secondary liability claims.  

I. THE COMPLAINT FAILS TO ALLEGE WITH PARTICULARITY THAT MR. 

SUGARMAN COMMITTED A DECEPTIVE ACT. 

To plead its primary scheme-liability claims, the SEC must allege that Mr. Sugarman “(1) 

committed a manipulative or deceptive act (2) in furtherance of the alleged scheme to defraud, (3) 

[with] scienter.’”  SEC v. Wey, 246 F. Supp. 3d 894, 915–16 (S.D.N.Y. 2017).7  Transactions that 

are “not shams,” do not “depend on any fictions,” or are not “something other than what they 

appeared to be” do not give rise to scheme liability.  In re Parmalat Sec. Litig., 376 F. Supp. 2d 

472, 505 (S.D.N.Y. 2005).  In the absence of a deceptive act, “a claim based on mere ‘participation’ 

is legally insufficient.”  SEC v. Collins & Aikman Corp., 524 F. Supp. 2d 477, 484–86 (S.D.N.Y. 

2007).  So too is the allegation that a defendant profited from an enterprise that was later revealed 

to be a fraud, as profiting from an enterprise is not itself inherently deceptive.  United States v. 

Finnerty, 533 F.3d 143, 149–50 (2d Cir. 2008) (despite “unfairly profit[ing]” from violating NYSE 

rule, defendant did not commit securities fraud because “there is no evidence that [he] conveyed 

an impression that was misleading”). 

The plaintiff, moreover, must describe the deceptive act with particularity to comply with 

Rule 9(b).  Chill v. GE Co., 101 F. 3d 263, 267 (2d Cir. 1996).  When a complaint alleges fraudulent 

conduct by a group of individuals, it must “describe specifically each defendant’s alleged 

participation in the fraud.”  Spira v. Curtin, 2001 WL 611386, at *3 (S.D.N.Y. June 5, 2001).  

Courts regularly dismiss complaints that fail to do so.  See, e.g., Double Alpha, Inc. v. Mako 

                                                 
7 Scienter is not a requirement for a claim under Section 17(a)(3), but because this motion does 

not move to dismiss the primary violations on scienter grounds, the distinction is irrelevant here.  
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Partners, L.P., 2000 WL 1036034, at *3 (S.D.N.Y. July 27, 2000); Sedona Corp. v. Ladenburg 

Thalmann & Co., Inc., 2005 WL 1902780, at *12 (S.D.N.Y. Aug. 9, 2005).   

The complaint here fails to satisfy these standards.      

A. The Complaint’s Failure to Distinguish Between Mr. Sugarman and Galanis, 

and Broad Statements Linking the Two, Do Not Satisfy Rule 9(b). 

Unable to allege facts reflecting that Mr. Sugarman participated in Galanis’s fraud, the 

SEC resorts to lumping him with Galanis and offering conclusory allegations without factual 

underpinnings suggesting participation in, or control over, Galanis’s actions.  But “[n]either 

allegations of ability to control or lumped-together accusations of wrongdoing by undifferentiated 

groups of defendants [are] sufficient to satisfy Rule 9(b).”  Sedona, 2005 WL 1902780, at *12. 

1. Lumped Allegations 

The SEC’s complaint refers to actions collectively taken by “Sugarman and Galanis” 

(alone or in concert with others) more than 60 times in 37 pages without explaining which of them 

did what.  See Compl. ¶¶ 1, 5, 6, 7, 8, 9, 10, 17, 19, 21, 22, 23, 24, 25, 30, 32, 34, 36, 37, 40, 41, 

42, 48, 49, 50, 52, 53, 54, 58, 60, 61, 66, 68, 71, 72, 73, 75, 76, 77, 80, 82, 83, 86, 90, 91, 92, 95, 

100, 102, 105.  As a matter of law, those allegations cannot allege a deceptive act by Mr. Sugarman 

with sufficient particularity because they do not “delineate the wrongdoing” of each individual 

allegedly involved.  In re Crude Oil Commodity Litig., 2007 WL 1946553, at *6 (S.D.N.Y. June 

28, 2007); see also In re Blech Sec. Litig., 928 F. Supp. 1279, 1294 (S.D.N.Y. 1996). 

For example, the SEC alleges that “Sugarman and Galanis directed a large portion of the 

bond proceeds to be sent from Thorsdale to an account in the name of Wealth Assurance Holdings, 

Ltd.,” Compl. ¶ 68, and that “WAPCC, acting through Dunkerley, sent most of the proceeds to 

Thorsdale, and from there, Sugarman and Galanis further misappropriated the funds,” id. ¶ 49; 
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see also id. ¶¶ 93, 97.8  Those allegations leave the impression that Mr. Sugarman had control over 

Thorsdale, its bank account, or the direction of the bond proceeds through it.  But in its complaint 

in the related case, the SEC explicitly acknowledged that “Jason Galanis had signing authority 

over Thorsdale’s bank account, held its only debit card, and directed all the wires that Thorsdale 

sent that were funded by bond proceeds from the WAPCC Account.”  Galanis Compl. ¶ 88; see 

New Hampshire v. Maine, 532 U.S. 742, 745 (2001) (once government plaintiff assumes and 

benefits from a certain factual position in litigation, it will subsequently be estopped from 

assuming a contrary position in a new complaint when it suits that party’s changed interests).  The 

complaint here alleges no relationship at all between Mr. Sugarman and Thorsdale.  The SEC’s 

suggestion that “[w]here the Complaint refers to actions taken by ‘Sugarman and Galanis’ (and 

vice versa), it is because they were both direct participants in the action,” ECF No. 27, at 2, is 

therefore plainly incorrect.  The law requires the SEC to allege what specific acts Mr. Sugarman 

himself is accused of taking.  In this example, as elsewhere, it has not done so. 

The result of the improper grouping of Mr. Sugarman and Galanis is to grossly 

exaggerate—and mischaracterize—Mr. Sugarman’s connection to fraudulent acts committed by 

others.  That is precisely why, “[i]n regards to claims alleging a scheme involving deceptive or 

manipulative acts, plaintiffs must specify what deceptive or manipulative acts were performed” 

and “which defendants performed them.”  SEC v. Lee, 720 F. Supp. 2d 305, 338 (S.D.N.Y. 2010).  

Courts regularly dismiss complaints that do not comply with this standard.  In Filler v. Hanvit 

Bank, 2003 WL 22110773 (S.D.N.Y. Sept. 12, 2003), for example, the plaintiffs brought claims 

against three Korean banks alleging a scheme to defraud investors.  Id. at *1.  The complaint, 

however, did “not make allegations with respect to each defendant, but instead refer[red] only 

                                                 
8 All emphasis is added, unless otherwise noted. 
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generally to the defendants as ‘the Banks’ or ‘the Korean Banks.’”  Id. at *3.  The Court dismissed 

the complaint, noting that this “‘clump[ing]’” made it “impossible to decipher” how any given 

defendant participated in the alleged fraud.  Id. at *2–3.   

“By lumping together the various allegations” against Galanis and Mr. Sugarman, the 

complaint here “does not fulfill the Rule 9(b) policy of safeguarding [Mr. Sugarman’s] reputation 

from the stain of allegations leveled with particularity against other parties,” In re Blech Sec. Litig., 

961 F. Supp. 569, 581 (S.D.N.Y. 1997), nor does it allow him to “prepar[e] an adequate defense,” 

Blech, 928 F. Supp. at 1279; accord Crude Oil, 2007 WL 1946553, at *6.  “Such wide-scale 

clumping is unacceptable.”  Three Crown Ltd. Partnership v. Caxton Corp., 817 F. Supp. 1033, 

1040 (S.D.N.Y. 1993) (dismissing claim alleging with particularity that a deceptive act occurred, 

but “not adequately specify[ing the defendants’] respective roles in the manipulation”).   

2. Innuendo Associating Mr. Sugarman with Galanis   

 The SEC also cannot satisfy Rule 9(b) with “conclusory assertions that one defendant 

controlled another, or that some defendants are guilty because of their association with others.”  

Kolbeck, 923 F. Supp. at 569.  The complaint flouts this rule as well.  It is replete with insinuations, 

conclusory statements, and irrelevant allegations apparently intended to make it appear that Mr. 

Sugarman participated in the bond scheme based on his connection to Galanis—not his own 

actions.  The complaint, for example, refers to Mr. Sugarman and Galanis as the “‘two Jasons,’” 

“business partners” who “were in frequent contact,” and who were “so close that Galanis 

frequently referred to Sugarman in meetings and emails as ‘Sug’ or ‘Sugie Bear.’”  Compl. ¶ 19.  

It states that Dunkerley referred to Mr. Sugarman and Galanis as “50/50 partners”—though, 

notably, the SEC itself does not directly allege they were or plead facts supporting this claim.  Id.  

It broadly alleges that “Galanis regularly consulted with Sugarman to obtain his approval on even 

small expenditures,” citing a single request to approve payment on a lawyer’s bill unconnected to 
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the bond scheme.  Id. ¶ 20.  It repeatedly describes Galanis’s actions and then adds a conclusory 

statement that Galanis acted with Mr. Sugarman’s “knowledge and consent” or with his 

“approval.”  E.g., id. ¶¶ 8, 9, 67, 93, 97.  And it devotes pages to detailing a transaction involving 

Mr. Sugarman and Galanis that the SEC concedes is not part of the charged fraud.  Id. ¶¶ 21–31.   

Allegations that “the Defendants shared common ownership . . . [or] were ‘one’ with 

respect to the wrongdoing alleged . . . do not excuse [a] failure to differentiate among the 

Defendants or otherwise exempt [the] pleadings from the requirements of Rule 9(b).”  Kinsey v. 

Cendant Corp., 2004 WL 2591946, at *10 (S.D.N.Y. Nov. 16, 2004).  “Rhetoric,” in other words 

“is not a substitute for specificity.”  See Filler, 2003 WL 22110773, at *3 (holding allegations 

“specif[ied] the ‘what,’ but not the ‘who, where, and when’ required for Rule 9(b)”).  Courts 

applying this rule repeatedly hold that “guilt by association is not a sufficient pleading of fraud.”  

Landy v. Mitchell Petrol. Tech. Corp., 734 F. Supp. 608, 620 (S.D.N.Y. 1990); see also In re Flag 

Telecom Holdings, Ltd. Sec. Litig., 352 F. Supp. 2d 429, 461 (S.D.N.Y. 2005) (dismissing 

complaint relying on fact that defendant “did business with companies that engaged in improper 

swaps,” which was “essentially a ‘guilt by association’ argument”); In re Cornerstone Propane 

Partners, L.P. Sec. Litig., 416 F. Supp. 2d 779, 787–90 (N.D. Cal. 2005) (rejecting allegations of 

“‘guilt by proximity’”).     

Nor is a pre-existing business relationship between a defendant and a fraudster even 

probative of guilt.  That is because, as Judge Abrams noted, fraudsters like Galanis are often 

“skillful con artist[s],” able to keep individuals working with them “ignorant about the details and 

import of transactions with which they were intimately involved.”  Galanis, 366 F. Supp. 3d at 

502, 505; see also Cohmad, 2010 WL 363844, at *2 (defendants’ history of working on 

“legitimate” business ventures with Bernie Madoff made it more reasonable to believe they were 
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fooled by the fraudster).  The mere fact of association with Galanis has no bearing on Mr. 

Sugarman’s culpability.  

B. The Complaint’s Allegations Specific to Mr. Sugarman Are Insufficient To 

Allege Fraud. 

Stripped of the improperly pleaded and irrelevant allegations, the complaint fails to allege 

an inherently deceptive act by Mr. Sugarman.  That flaw is fatal.  “Claims for scheme liability 

‘hinge’” on the commission of a deceptive act.  Wey, 246 F. Supp. 3d at 917.  It is not enough to 

characterize conduct as “‘self-evidently deceptive.’”  Finnerty, 533 F.3d at 150.  Nor is it sufficient 

to allege “mere ‘participation’” in a transaction that ultimately turned out to be part of a fraud.  

Collins & Aikman, 524 F. Supp. 2d at 484–85.  Instead, there must be “manipulation or a false 

statement, breach of a duty to disclose, or deceptive communicative conduct.”  Finnerty, 533 F.3d 

at 150.  Even a complaint pleading knowledge of a fraudulent scheme cannot survive without a 

well-pleaded allegation of a deceptive act.  Blech, 961 F. Supp. at 584.  

In its pre-motion letter, the SEC contends that Mr. Sugarman engaged in three supposedly 

deceptive acts:  (1) acts “committed . . . in the acquisition of Hughes,” (2) “disguising the source 

of proceeds in acquiring [the life insurance company] Valorlife,” and (3) “secretly funding 

WAPCC’s interest payment on the bonds to forestall discovery of the scheme.”  ECF No. 27, at 2.  

The well-pleaded allegations in the complaint do not allege deceptive conduct by Mr. Sugarman 

with respect to any of those topics.   

1. Acquisition of Hughes 

The complaint alleges that Mr. Sugarman provided financing for the purchase of Hughes 

in his role at Wealth Assurance Holdings.  Compl. ¶¶ 6, 7.  Hughes is an investment adviser that 

had almost $1 billion of assets under management.  Id. ¶ 37.  The SEC does not allege that the 

acquisition was inherently improper.  Nor could it.  As Judge Abrams found, this acquisition was 
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part of a “legitimate plan” to “creat[e] a financial services conglomerate.”  Galanis, 366 F. Supp. 

3d at 481.  As she explained, “[t]here was nothing inherently illegal or illegitimate about [the 

acquisitions of Hughes and its counterpart, Atlantic], even though they were motivated by a desire 

to locate purchasers of the [tribal] bonds.”  Id. at 498; see also Parmalat, 376 F. Supp. 2d at 505 

(banks’ financing transactions, which other parties misrepresented on their balance sheets, were 

not deceptive because the banks actually acquired the entities they purported to buy).  Nor does 

the complaint allege that Mr. Sugarman participated in any failure to make proper disclosures to 

Hughes investors whose funds were used to purchase tribal bonds.  See supra at p. 5.   

Instead, the SEC contends that Mr. Sugarman’s supposedly deceptive act was to conceal 

from the Wealth-Assurance AG board that Galanis was involved in the transaction by asking 

Galanis to draft a board memorandum that Dunkerley signed as CEO.  ECF No. 27, at 3; Compl. 

¶ 41.  This allegation is inadequate for several reasons.  

First, it is directly undermined by a document on which the complaint relies.  Contrary to 

the allegation that Mr. Sugarman was attempting to “conceal [Galanis’s] involvement from the 

official Wealth-Assurance records,” Compl. ¶ 41, several months before the memorandum in 

question, the Wealth-Assurance AG board explicitly “authorised the Chairman to negotiate and 

conclude a letter of engagement with the Mr. Galanis [sic] to act as a consultant to the company,” 

and memorialized that fact in the company’s official board minutes, see Ex. B, at 2 (relied on by 

SEC at Compl. ¶ 24); see also Galanis Compl. ¶ 26 (alleging that Galanis was “a paid advisor” to 

Valorlife); Galanis, 366 F. Supp. 3d at 482 (recognizing that Galanis was “an adviser to the boards 

of [Wealth Assurance Holdings] and [Wealth-Assurance AG]”).  The SEC’s own document, in 

other words, shows that the Wealth-Assurance AG board knew that Galanis was working for the 

company at the time of Mr. Sugarman’s supposed “deception.”  Even at the pleading stage, the 
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Court need not accept allegations that are “‘contradicted . . . by documents on which [the] 

pleadings rely.’”  Barberan, 706 F. Supp. 2d. at 413.  Because deception “‘irreducibly entails some 

act that gives the victim a false impression,’” Mr. Sugarman cannot have deceived the board by 

hiding information they already knew.  SEC v. Dorozhko, 574 F.3d 42, 50 (2d Cir. 2009). 

Second, even without this contradictory document, it is not inherently deceptive to name 

someone as an author of a document that he did not personally or initially draft.  Board members 

and other professionals regularly rely on others to prepare drafts of memoranda and reports.  

Failure to disclose the underlying draftsman is not a violation of the federal securities laws.  Cf. 

Cohmad, 2010 WL 363844, at *4 (describing SEC’s suggestion that Madoff’s secrecy and refusal 

to prepare written marketing materials in his name should have “warned defendants of fraud” as 

“an argument of ‘fraud by hindsight’”).   

Third, the “deception” alleged here is not “in connection with” the offer, purchase, or sale 

of the tribal bonds, as is required to state the SEC’s purported claims.  See 15 U.S.C. §§ 77q(a), 

78j(b); Wey, 246 F. Supp. 3d at 913.  While “the ‘in connection with’ language has been given a 

‘broad interpretation,’” it is still “clear . . . that the alleged fraud . . . must be ‘in connection with’ 

the particular securities transaction for which redress is sought.”  SEC v. Tourre, 2012 WL 

5838794, at *5 (S.D.N.Y. Nov. 19, 2012).  “[A]n otherwise legitimate . . . transaction that is 

antecedent, but not integral, to the alleged fraud does not meet the ‘in connection with’ 

requirement.”  Leykin v. AT&T Corp., 423 F. Supp. 2d 229, 241–42 (S.D.N.Y. 2006) (“in 

connection with” requirement not satisfied by “acquir[ing] a controlling position in” a company 

through “legitimate” means “before carrying out [the] scheme” to allegedly impair the company’s 

value), aff’d, 216 F. App’x 14 (2d Cir. 2007).  “In essence, courts have drawn a line separating 

fraud claims that impact the fundamental valuation of the securities at issue, and the operation of 
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securities markets, as distinguished from those that do not.”  Taylor v. Westor Capital Grp., 943 

F. Supp. 2d 397, 402–03 (S.D.N.Y. 2013). 

Here, the SEC alleges that Mr. Sugarman deceived his fellow members of the board of 

Wealth-Assurance AG (not the victim bond investors) in connection with the purchase of Hughes 

(not the tribal bond securities at issue).  Because the purchase of Hughes was not, itself, “in 

connection with” the offer, purchase, or sale of the tribal bonds, it could not be the basis for a claim 

of scheme liability.  See 15 U.S.C. § 77q(a), § 78j(b); Wey, 246 F. Supp. 3d at 913.   

2. Purchase of Valorlife 

The second deceptive act identified by the SEC is purportedly “disguising the source of 

proceeds in acquiring Valorlife,” an insurance company that became part of Wealth Assurance 

Holdings, by “contriv[ing] a circuitous route for the money to disguise its true origins and conceal 

the fraud.”  ECF No. 27, at 2–3.  While routing money through intermediaries to disguise its source 

can be deceptive, the complaint’s allegations against Mr. Sugarman on this point are plainly 

inadequate under Rule 9(b) because they fail to isolate his conduct from that of Galanis.  In 

particular, the complaint’s allegations are:   

 “On November 14 and November 17, 2014, Sugarman and Galanis siphoned 

$11,000,000 of the Rosemont Bond and Cooney Bond proceeds to Vaudoise to 

purchase Valorlife.”  Compl. ¶ 75. 

 “[I]n a plan hatched by Sugarman and Galanis, Sugarman and Galanis arranged for 

most of the funds to be sent from WAPCC to Vaudoise in two ways that were designed 

to disguise that the real source was recycled proceeds from earlier Tribal Bond sales.”  

Id. 

 “First, Sugarman and Galanis arranged to send $3,895,000 from WAPCC to Cooney 

on November 12, 2014, who forwarded those funds the next day, along with an 

additional $30,000 of bond proceeds that he had received from Thorsdale, to Camden 

Escrow, an entity owned by Sugarman.”  Id. ¶ 76.9 

                                                 
9 Though unnecessary to reach here, the allegation that Mr. Sugarman owned Camden Escrow is 

wrong.  See Ex. C, at 4 (SEC filing noting Camden Escrow founded by an individual named Jeff 

Seabold); Holland v. JPMorgan Chase Bank, 2019 WL 4054834, at *3–4 (S.D.N.Y. Aug. 28, 
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 “Second, Sugarman and Galanis sent $10,570,000 from WAPCC to Thorsdale, and 

then $7,080,000 from Thorsdale to WAH NV, finally sending $7,075,000 from WAH 

NV to Vaudoise in two wires on November 14, 2014 and November 17, 2014.”  Id. ¶ 

77. 

 “By arranging for WAH NV to send the funds to Vaudoise, Sugarman and Galanis 

were able to maintain the appearance that WAH was completing the acquisition.”  Id. 

 

None of these allegations sets forth any action Mr. Sugarman took.  That flaw is 

fundamental.  See supra Part A.1.  In O&G Carriers, Inc. v. Smith, 799 F. Supp. 1528, 1538 

(S.D.N.Y. 1992), for example, the court dismissed securities fraud claims that included the 

repeated “grouping of defendants.”  There, the court cited as an example an allegation concerning 

“their closing the acquisition and concealment of” certain facts, which made it “impossible to tell 

what each individual defendant is accused of doing.”  Id.; see also Scone Invs., L.P. v. Am. Third 

Market Corp., 1998 WL 205338, at *7 (S.D.N.Y. Apr. 28, 1998) (“[T]hose paragraphs which 

merely lump [one defendant] with its co-defendants, add nothing to [a court’s] consideration of [a] 

motion to dismiss.”).  The SEC’s allegations here likewise make it impossible to understand what 

Mr. Sugarman himself is accused of doing.  Nor is it possible that both Mr. Sugarman and Galanis 

did everything together.  It is obvious, for example, that two people cannot make a single bank 

transfer.  See Compl. ¶ 77.   

The complaint’s other allegations further undermine the notion that Mr. Sugarman was 

involved with the alleged deceptive routing of funds.  For example, the SEC acknowledges that 

Dunkerley was the one making transfers from the WAPCC bank account, id. ¶ 49, and was the 

“sole director and president” of WAH NV, another entity that was part of the alleged misdirection, 

                                                 

2019) (court may take judicial notice of statements in SEC filings that satisfy Fed. R. Evid. 201(b)).  

The SEC may be conflating this entity with the similarly-named Camden Capital Partners, with 

which Mr. Sugarman was affiliated. 

Case 1:19-cv-05998-WHP   Document 39   Filed 11/12/19   Page 24 of 31



 

20 

 

id. ¶ 68.  The SEC also pleaded in its prior case that Galanis “directed all the wires that Thorsdale 

sent that were funded by bond proceeds from the WAPCC account.”  Galanis Compl. ¶ 88.  The 

SEC cannot render Mr. Sugarman liable for the actions of others by adding the words “and 

Sugarman” to its complaint. 

“Given that the SEC has engaged in a [four]-year investigation into this matter,” its 

inability to attribute a single act in this chain of transfers to Mr. Sugarman himself “is significant 

and telling.”  SEC v. City of Victorville, 2013 WL 12133651, at *13 (C.D. Cal. Nov. 14, 2013).  

The complaint’s allegations on this score do not meet the requirements of Rule 9(b).   

3. $250,000 Payment 

The final allegedly deceptive act on which the SEC relies was Mr. Sugarman’s alleged 

“secret[] funding [of] WAPCC’s interest payment on the bonds to forestall discovery of the 

scheme.”  ECF No. 27, at 2; see Compl. ¶ 111.  Here, too, the well-pleaded allegations in the 

complaint do not support the SEC’s gloss.  The complaint alleges that, after Galanis’s arrest on an 

unrelated matter, Mr. Sugarman emailed with Archer and Cooney to discuss “items that needed 

attention.”  Compl. ¶ 110.  The complaint does not allege that these emails—on which the SEC 

presumably relied—describe a cover-up or anything else improper.  Nor does it allege that Mr. 

Sugarman knew an interest payment was due on the tribal bonds.  It merely states that Mr. 

Sugarman “had his attorney wire $250,000 to WAPCC” from the proceeds of a loan to Wealth 

Assurance Holdings from a subsidiary, and includes a conclusory assertion that this payment was 

“part of the joint effort to fund WAPCC’s payments, and deflect scrutiny of their scheme.”  Id. ¶ 

111.   

These allegations are inadequate.  The SEC’s “failure to ‘allege specific details’” regarding 

Mr. Sugarman’s role in the purported cover up is “fatal to [the] ‘scheme’ allegations.”  In re Fed. 

Nat’l Mortg. Ass’n Sec., 503 F. Supp. 2d 1, 8 n.5 (D.D.C. 2007) (noting plaintiffs provided “no 
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‘factual specificity’ to support an assertion” defendants helped “‘cover up’” violations); see also 

Menaldi v. Och-Ziff Capital Mgmt. Grp. LLC, 277 F. Supp. 3d 500, 519–20 (S.D.N.Y. 2017) 

(allegation defendant participated in “‘multi-faceted cover-up’” fails Rule 9(b) absent detail). 

The SEC’s inability to allege facts tying Mr. Sugarman to a cover-up, moreover, is in stark 

contrast to its allegations against other defendants in its earlier complaint.  Unlike here, the SEC 

set forth specific allegations about each defendant’s role in the cover up:  Martin created a sham 

email domain for Galanis after his initial arrest, Galanis Compl. ¶ 112; Dunkerley sent the 

Wakpamni tribal corporation a letter attaching fabricated WAPCC account statements, id. ¶ 117; 

and Galanis sent the tribal corporation a letter with specific misrepresentations, id. ¶ 118.  The 

complaint against Mr. Sugarman contains no such detail as to why an attorney’s payment of money 

into a bank account was deceptive.  Indeed, the complaint acknowledges elsewhere that Mr. 

Sugarman had, on other occasions, arranged or advanced funds for his and his associates’ business 

ventures.  See Compl. ¶¶ 19, 96.  When confronted with a similar allegation against Archer (that 

he made a comparably-sized payment into the WAPCC account for the supposed purpose of 

paying interest to cover-up the scheme), Judge Abrams concluded that because “it was relatively 

common for Archer to supply liquidity to entities with which he was affiliated,” Archer’s transfer 

was consistent with providing short-term liquidity “to assist what he believed to be a legitimate 

transaction”—not necessarily evidence of knowing participation in a fraud.  Galanis, 366 F. Supp. 

3d at 503; see also Compl. ¶ 112.  In short, “the complaint does not explain what aspect of any 

specific action [Mr. Sugarman took] was deceptive.”  See In re Refco Capital Mkts., Ltd. Brokerage 

Customer Sec. Litig., 2007 WL 2694469, at *10 (S.D.N.Y. Sept. 13, 2007), aff’d sub nom. Capital 

Mkts. Select Fund Ltd. v. Bennett, 680 F.3d 214 (2d Cir. 2012). 

* * * 
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The SEC’s failure to plead with particularity that Mr. Sugarman committed a deceptive act 

in connection with Galanis’s fraud is not a technicality.  If, after years of wide-ranging 

investigation, the SEC had identified evidence directly connecting Mr. Sugarman to the fraud 

without resorting to clumping him together with Galanis, it surely would have referred to that 

evidence in the complaint.  Because the SEC has failed to allege that Mr. Sugarman committed a 

deceptive act in furtherance of Galanis’s scheme, the primary liability claims must be dismissed.   

II. THE COMPLAINT FAILS TO ALLEGE WITH PARTICULARITY THAT MR. 

SUGARMAN KNOWINGLY OR RECKLESSLY PROVIDED SUBSTANTIAL 

ASSISTANCE TO GALANIS’S SCHEME. 

The SEC’s aiding-and-abetting claims fare no better.  To survive a motion to dismiss, the 

SEC must allege (1) a primary violation by another party, (2) knowledge of the violation by the 

aider and abettor, and (3) “substantial assistance by the aider and abettor in the achievement of the 

primary violation.”  Wey, 246 F. Supp. 3d at 925–26.  In other words, “the SEC must show that 

the defendant in some sort associated himself with the [fraudulent] venture, that he participated in 

it as in something that he wished to bring about, and that he sought by his action to make it 

succeed.”  SEC v. Apuzzo, 689 F.3d 204, 206 (2d Cir. 2012).  While this “substantial assistance” 

can be provided knowingly or recklessly, SEC v. Rio Tinto plc, 2019 WL 1244933, at *16 

(S.D.N.Y. Mar. 18, 2019), the SEC must still allege facts giving rise to a “strong inference” of 

fraudulent intent, Wey, 246 F. Supp. 3d at 929–33.  The elements of aiding and abetting “cannot 

be considered in isolation from one another,” as “satisfaction of the knowledge requirement will 

depend on the theory of primary liability.”  Id. at 925.  The complaint therefore must contain well-

pleaded allegations that the aider and abettor had “knowledge of [the primary] violation.”  Apuzzo, 

689 F.3d at 211.   

Mr. Sugarman does not dispute the existence of primary violations by Galanis.  The 

complaint, however, does not sufficiently allege Mr. Sugarman’s “awareness or notice that [the 
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bonds were] a sham.”  Cohmad, 2010 WL 363844, at *1.  As a result, the SEC has not pled that 

Mr. Sugarman knew he was providing substantial assistance to a fraudulent scheme.  Its aiding-

and-abetting claims should, therefore, be dismissed. 

In its pre-motion letter, the SEC defended its aiding-and-abetting allegations by pointing 

to:  (1) the role Mr. Sugarman played in financing the acquisitions of Hughes and Atlantic; and (2) 

Mr. Sugarman’s supposed “steps to cover up the fraud”—namely, the $250,000 payment described 

above.  ECF No. 27, at 3 (citing Compl. ¶¶ 41–43, 58, 111).  The SEC also asserted that Mr. 

Sugarman “knew that the tribal bonds were a sham” based on “a proposed allocation of the bond 

proceeds” that “did not reflect the purchase of an annuity[] from Wealth Assurance.”  Id. at 1–2.  

None of these allegations is sufficient to state an aiding-and-abetting claim.   

As to Hughes and Atlantic, nothing the complaint alleges with respect to Mr. Sugarman 

suggests that his participation in those acquisitions reflected knowledge of Galanis’s fraud.  As 

Judge Abrams observed, “[t]here was nothing inherently illegal or illegitimate about these 

transactions, even though they were motivated by a desire to locate purchasers of the [tribal] 

bonds.”  366 F. Supp. 3d at 498.  That Mr. Sugarman helped fund those acquisitions with the hope 

or expectation that investors would purchase the bonds, if true, does not show that he knew the 

investors would be lied to, that the investors would be improperly placed into investments, or that 

the proceeds would be used in a manner that was inconsistent with the representations made to the 

issuer.  In short, the complaint fails to allege facts connecting the acquisitions with actual 

knowledge by Mr. Sugarman that the entities would be used as part of a fraud. 

The complaint’s allegations with respect to the $250,000 payment are similarly flawed.  As 

explained above, the complaint does not plead the circumstances of the $250,000 payment with 

sufficient particularity to suggest anything other than the fact of the payment itself.  See supra p. 
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20–21.  It certainly does not provide enough factual basis to conclude that Mr. Sugarman knew he 

was making a payment to cover up a fraudulent scheme.   

The same is true of the assertion that Mr. Sugarman “knew that the tribal bonds were a 

sham” based on “a proposed allocation of bond proceeds” that “did not reflect the purchase of an 

annuity[] from Wealth Assurance.”  ECF No. 27, at 1–2.  The complaint does not contain any well-

pleaded allegation that Mr. Sugarman knew the Wakpamni tribe was told that it was supposed to 

receive an annuity.  It does not allege with particularity that Mr. Sugarman set up, controlled, 

accessed, or otherwise had any visibility into the WAPCC account—where the bond proceeds 

went.  And it does not allege that Mr. Sugarman saw issuing documents stating that bond proceeds 

were supposed to purchase an annuity from Wealth-Assurance AG, or the annuity contract that 

was allegedly changed to direct a purchase of an annuity from WAPCC.  See Compl. ¶¶ 33, 48. 

After four years of investigation, the most the SEC can muster are conclusory allegations 

that Mr. Sugarman “knew from Galanis” about the annuity, or that he “knew, or was reckless in 

not knowing  . . . through his review of the transaction as a member of Burnham’s Investment 

Committee” (the bonds’ placement agent) that the annuity was supposed to exist.  Id. ¶ 46.   

Neither allegation is sufficient.  The former fails under Rule 9(b) because the complaint 

provides no detail about when or how Galanis supposedly informed Mr. Sugarman of the annuity.  

See Wey, 246 F. Supp. 3d at 929–33 (requiring facts supporting knowledge).  The latter fails 

because the complaint does not detail when, how, or through which document or communication 

Mr. Sugarman learned about the annuity “as a member of Burnham’s Investment Committee.”  

Compare Compl. ¶ 46 (alleging only that the investment was approved “in a meeting attended by 

at least Dunkerley”), with Rio Tinto, 2019 WL 1244933, at *18 (concluding SEC had adequately 

pleaded knowledge by specifically alleging defendant had actually attended meeting in question); 
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see also Collins & Aikman Corp., 524 F. Supp. 2d at 484–85 (explaining that a plaintiff alleging 

that a defendant acquired information contradicting the defendant’s representations “must 

specifically identify the reports or statements containing [that] information”).  The SEC’s failure 

adequately to allege Mr. Sugarman’s knowledge that he was assisting a fraudulent scheme “is 

particularly glaring since [the SEC] already possesses the . . . records necessary to plead a factually 

adequate claim” after its four-year investigation.  In re Refco Capital Mkts., Ltd. Brokerage 

Customer Sec. Litig., 586 F. Supp. 2d 172, 186 (S.D.N.Y. 2008), aff’d sub nom. Capital Mgmt. 

Select Fund Ltd. v. Bennett, 680 F.3d 214 (2d Cir. 2012). 

Cases allowing aiding-and-abetting claims to proceed illustrate the deficiencies in the 

SEC’s complaint.  In SEC v. KPMG LLP, 2003 WL 21998052, at *5 (S.D.N.Y. Aug. 22, 2003), 

for example, the court held that the complaint sufficiently pleaded aiding and abetting liability by 

“describ[ing] in detail how [the defendant] learned of [the irregular accounting] practices” and 

“acquiesce[d] in the fraudulent reporting.”  Similarly, in SEC v. DiMaria, 207 F. Supp. 3d 343, 

359 (S.D.N.Y. 2016), the SEC alleged facts to show the defendant “asked others to come up with 

explanations for accounting entries he knew to be improper and lied to the auditor about his 

knowledge of the improper accounting entries,” citing emails such as one where he wrote that he 

“[b]etter start figuring out an explanation for these.”   

This case is a stark contrast.  The complaint identifies only facially innocuous actions, like 

financing the purchase of legitimate investment advisers managing assets worth billions of dollars.  

Compl. ¶¶ 7, 54, 78.  Since “one who conducts normal business activities while ignorant that those 

activities are furthering a fraud is not liable for securities fraud,” Cohmad, 2010 WL 363844, at 

*1, the aiding and abetting claims should be dismissed.  

CONCLUSION 

 For the foregoing reasons, the complaint should be dismissed with prejudice. 
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