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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 
 

UNITED STATES OF AMERICA, et al., 
 
    Plaintiff, 
 
  v. 
 
STATE OF WASHINGTON, et al., 
 
    Defendant. 
 

Case No.:  C70-9213 
Subproceeding No.: 20-1 
 
UPPER SKAGIT INDIAN TRIBE’S REPLY 
IN SUPPORT OF SUMMARY JUDGMENT 
  
NOTED ON MOTION CALENDAR:  
October 30, 2020 

 
I. REPLY 

 The three issues Sauk claims in its “summary of argument” (Opp’n 2-3 (Dkt. 28)) (and 

echoed by Swinomish (Dkt. 29)) bar summary judgment do not. 

First, as to the threshold issues: Upper Skagit properly invoked the Court’s jurisdiction 

pursuant to Paragraph 25(b)(7) to resolve this dispute.  Jurisdiction remains invoked pursuant to 

Paragraph 25(b)(8).  The Paragraph 25(b)(2) mediation requirement does not apply because it is a 

prefiling requirement that, by its terms, does not apply to RFDs filed pursuant to Paragraph 

25(b)(7).  Nor should the Court order mediation: for years, Sauk has taken adverse actions based 

on a claim to U&A in the Skagit, has never sought to resolve that issue, and, after creating an 

emergency, refused any path to resolution involving even a temporary cessation of fishing there. 

Second, as to the merits: there is no dispute about where Sauk authorized its members to 
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exercise Sauk’s treaty right to take fish.  Sauk authorized fishing “in” the Skagit River—4.7 miles 

of it—in addition to authorizing fishing “in” the Cascade River at its “confluence” with the Skagit.  

Sauk does not seriously claim adjudicated U&A in the Skagit River, as evidenced by the fact it 

does not even allude to that in its summary. 

Third, as to the ancillary issue: Upper Skagit does not seek an advisory opinion about 

whether Sauk could prove, pursuant to Paragraph 25(a)(6), U&A in the Skagit River.  Instead, 

Upper Skagit seeks a ruling, pursuant to Paragraph 25(a)(1), that Sauk violated Final Decision #1 

by authorizing its members to fish in the Skagit River based on a purported, but not adjudicated, 

treaty right to do so.   

The Court should grant Upper Skagit’s motion for summary judgment. 

A. Upper Skagit’s Motion Should Be Decided Now. 

1. Background: for years, Sauk has taken unilateral actions based on unfounded 
claims to U&A in the Skagit River without requesting a meet and confer or 
mediation. 

For two years, Sauk has taken actions based on its claim to U&A in the Skagit River, but 

has never sought resolution of that claim.  Sauk’s unilateral actions have negatively impacted 

Upper Skagit’s exercise of its treaty right: e.g., Sauk’s disruption of the North of Falcon process,1 

its filing a baseless motion to vacate,2 its interference with Upper Skagit’s ability to take from the 

Skagit River,3 and, most recently its issuance of the regulation at issue in this RFD.  Sauk’s 

leadership maintains that, right now and without further order of the Court, it may exercise a treaty 

right to fish in the Skagit River coextensive with the established rights of Upper Skagit.4 

 
1 Schuyler Decl. ¶ 7 (filed Oct. 30, 2020). 

2 In that motion (attached as App. A), Sauk tried to collaterally attack Upper Skagit’s and Swinomish’s agreement 
about fishing in the Skagit River.  No. 70-9213, Dkt. 21935, pp. 4-5 (May 3, 2019) (claiming that the Swinomish/
Upper Skagit agreement meant too many fish would be taken in the Skagit River such that Sauk could not make a 
“moderate living” from fishing in its upriver U&A).  The Court denied the motion (attached as App. B).  No. 70-9213, 
Dkt. 21997 (July 22, 2019). 

3 Schuyler Decl. ¶ 8 (Oct. 30, 2020). 

4 Schuyler Decl. ¶ 9 (Oct. 30, 2020). 
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At any point, Sauk could have invoked this Court’s continuing jurisdiction—as many tribes 

have—to litigate whether it should be allowed to fish in the Skagit River, either because it had 

adjudicated U&A, or to establish U&A, there.  Had it done so, the Paragraph 25 meet and confer 

and mediation provisions would have applied.  Instead of acting in accordance with Paragraph 25 

to resolve that issue in a measured way, Sauk issued a regulation on September 24, 2020, 

authorizing a fishery beginning three days later (on September 27, 2020) (see Dkt. 3-1). 

As the Court found and Upper Skagit attested, Upper Skagit viewed issuance of Sauk’s 

regulation (issued on a Thursday) as an emergency because Sauk intended to unlawfully fish 

beginning that Sunday.5  Even so, Upper Skagit delayed seeking Court intervention (it could have 

filed immediately, see infra), and convened a meet and confer as quickly as possible (Tuesday) to 

try to resolve the dispute.  That meet and confer closed because Sauk refused to stop fishing while 

the parties tried to negotiate a resolution, based on the bold assertion by Sauk that its U&A was 

exactly the same as Upper Skagit’s.6  Swinomish’s claim that mediation is appropriate (Dkt. 28, 

pp. 3-4) is directly contrary to its leadership’s expressed agreement to close the meet and confer 

because the parties would not be able to resolve the dispute themselves.7 

2. The Court retains jurisdiction to “finally dispose[]” of Upper Skagit’s RFD 
and mediation is not mandated. 

In 1993, the Court modified Paragraph 25 of the Court’s permanent injunction, detailing 

what must occur before filing an RFD “except for an emergency matter.”  Paragraph 25(b) begins: 

To invoke this court’s continuing jurisdiction, the party seeking relief shall 
initiate a subproceeding in this action by filing a request for determination.  
Subproceedings will be conducted in accordance with the following procedures:  

(1) Before a request for determination is filed (except for an emergency 
matter, addressed below) the party seeking relief (“requesting party”) shall meet 
and confer with all parties . . . . Except as provided in subparagraph (b)(7), no 

 
5 Dkt. 3, p. 2 ¶ 6 (“In my judgment and that of the leadership of Upper Skagit, Sauk’s threatened actions constitute an 
emergency.”); Dkt. 20, p. 4 (“While Upper Skagit has not had the opportunity to respond” to Sauk’s claim that the 
Court lacks jurisdiction, “the obvious retort is that Upper Skagit is seeking emergency relief.”).   

6 Schuyler Decl. ¶¶ 9, 10 (Oct. 30, 2020). 

7 Schuyler Decl. ¶ 10 (Oct. 30, 2020). 
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request for determination shall be filed sooner than 15 days after the conclusion of 
negotiations. 

(2) If the requesting party and the affected parties are unsuccessful in 
negotiating a solution to the issue in accordance with subparagraph (b)(1), the 
requesting party or any affected party may demand mediation within 12 days after 
the conclusion of the unsuccessful negotiations. . . .  

U.S. v. Washington, 18 F. Supp. 3d 1172, 1213-14 (W.D. Wash. Aug. 24, 1993) (emphasis added).  

“[E]xcept for an emergency matter, addressed below” and “[e]xcept as provided in subparagraph 

(b)(7)” refer to this provision:  

(7) Any party may seek determination of an emergency matter subject to 
satisfaction of the following conditions: (A) the party shall initiate a 
subproceeding (if not previously initiated) by filing and serving on all parties a 
request for determination; (B) the requesting party shall file with the request and 
serve on all parties a motion for temporary restraining order or preliminary 
injunction, which shall comply with and be decided in accordance with the civil 
rules and legal standards generally governing such motions; and (C) the 
requesting party shall file and serve a declaration of counsel stating that the party 
has made a bona fide effort to resolve the emergency issue with the affected 
parties and has failed to do so; that actual notice of the motion has been provided 
to each party that is the subject of the motion; and that the matter in issue 
constitutes an emergency in the judgment of the party and its attorney.  Motions 
for temporary restraining orders shall be filed only in circumstances where 
irreparable harm is likely to occur before a hearing on a motion for preliminary 
injunction can be scheduled. 

Id. at 1215 (emphasis added).  The last sentence, that “[m]otions for temporary restraining orders 

shall be filed only in circumstances where irreparable harm is likely to occur before a hearing on a 

motion for preliminary injunction can be scheduled,” does not condition jurisdiction on irreparable 

harm.  Instead, it requires parties, when time permits, to file a motion for a preliminary injunction 

(which is noted four Fridays after filing, LCR 7(d)(3)) instead of a motion for a temporary 

restraining order (which is noted the day it is filed, LCR 7(d)(1)). 

The next provision is Paragraph 25(b)(8), which provides, “Unless the ruling on the motion 

for temporary restraining order or preliminary injunction finally disposes of the request for 

determination in its entirety, the request shall be decided in accordance with this paragraph 25 in 

the ordinary course of the court’s business.”  Id. (emphasis added).  I.e., in revising Paragraph 25 
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in 1993, the Court specifically contemplated exactly what happened here: that an RFD could be 

filed to deal with an exigency but that the issues underlying it might not be resolved by the Court’s 

granting or denying temporary or preliminary injunctive relief.  The Court’s conclusion here that, 

despite showing harm and a likelihood of success on the merits, a TRO should not issue does not 

divest the Court of jurisdiction.  To the contrary, Paragraph 25(b)(8) plainly states that if the 

“ruling” (whether granting or denying injunctive relief) does not “finally dispose[] of the [RFD] in 

its entirety,” the Court is to “decide[]” the RFD “in accordance” with Paragraph 25.  Id. 

Upper Skagit’s RFD is already filed,8 so that cannot mean that its RFD is terminated, with 

the parties going back to the prefiling requirements, including the mediation requirement in 

Paragraph 25(b)(2), which Swinomish (partners with Sauk in a strategic cooperative concerning 

management of the watershed9) seeks to invoke.10  Nor can it mean that Swinomish can mandate 

that Upper Skagit engage in post-filing mediation.  Mediation is not a process by which “the 

request” will be “decided.”  Mediation is a “process” by which the parties resolve disputes “other 

than by adjudication by a presiding judge” (LCR 39.1(a)(3)); it does not involve the court 

“decid[ing]” the dispute (18 F. Supp. 3d at 1215).  Instead the reference to “shall be decided” 

refers to the process by which the Court will “decide[]” the RFD, i.e., the post-filing provisions, 

meaning those which follow Paragraph 25(b)(3) (“After complying with the foregoing 

requirements (including Rule 39.1 mediation if applicable), a party seeking relief shall file . . . a 

‘request for determination,’ . . . .”) including outlining the date to answer the RFD and that the 

Federal Rules of Civil Procedure apply.  Id. at 1214-15. 

Because Upper Skagit complied with Paragraph 25(b)(7) in filing its RFD, Upper Skagit 

“invoke[d] this court’s continuing jurisdiction.”  Because the court’s ruling on Upper Skagit’s 

 
8 Upper Skagit notes that the emergency continues despite the denial of the temporary restraining order: Sauk 
continues to fish in violation of this Court’s Final Decision #1.   

9 Skagit River System Cooperative, see http://skagitcoop.org/ (“A natural resources consortium of the Sauk-Suiattle 
Indian Tribe and the Swinomish Indian Tribal Community”).   

10 See Dkt. 29, pp. 2, 4, 7.   
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motion for a TRO did not “finally dispose[]” of Upper Skagit’s RFD “in its entirety,” jurisdiction 

remains invoked, and the subproceeding should continue and “be decided, in accordance with” the 

remainder of Paragraph 25.  18 F. Supp. 3d at 1215. 

3. Mediation is not warranted. 

 Upper Skagit concedes that the Court may order mediation pursuant to the Federal Rules of 

Civil Procedure.  See 18 F. Supp. 3d at 1215.  But Upper Skagit urges the Court not to do so.  

Upper Skagit went beyond the Paragraph 25 procedures by convening a meet and confer before 

seeking relief from the Court.  See supra Section A(1).  At the conference, Sauk refused to stop 

fishing to see if the parties could resolve the matter and continues to fish illegally in the Skagit 

River pursuant to its regulation.  Id.  Sauk also can be expected to act as it has before, disrupting 

Upper Skagit’s exercise of its treaty rights based on its false claim to adjudicated U&A in the 

Skagit River.  Id.  Referring the parties to mediation without ordering Sauk to stop fishing in the 

Skagit River will only reward Sauk’s flagrant opportunism.   

4. Upper Skagit’s motion is not “premature.”   

Swinomish erroneously claims Upper Skagit’s motion is “premature.”  The cases 

Swinomish cites do not apply some free-floating obligation untethered to the federal rules to wait 

to seek summary judgment until a defendant answers or some amount of discovery has been done.  

Rather, each of the cases applies one of two Rule 56 provisions in determining whether a summary 

judgment motion is “premature.”  As long as (1) the motion establishes “that there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law” and (2) 

the respondent does not claim that it needs more time to develop “facts essential to justify its 

opposition,” the court “shall grant summary judgment.”  Fed. R. Civ. P. 56(a), (d); see also Fed. R. 

Civ. P. 56(b) (absent local rule or court order otherwise, “a party may file a motion for summary 

judgment at any time until 30 days after the close of all discovery”).   

For instance, Swinomish cites this Court’s decision in subproceeding 05-3, but badly 
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misstates the reason for that decision.  The Court found the summary judgment motion premature, 

not (as Swinomish says) “to allow the case to unfold in an orderly fashion” (Dkt. 29, p. 8), but 

instead because the “evidence that was before Judge Boldt”—which was necessary to determine 

the merits—“has yet to be presented,” U.S. v. Washington, 20 F. Supp. 3d 777, 800 (W.D. Wash. 

2004).  In so ruling, this Court was simply applying the Rule 56 provision that “[a] party asserting 

that a fact cannot be . . . genuinely disputed must support the assertion” by “citing to particular 

parts of materials in the record.”  Fed. R. Civ. P. 56(c)(1)(A).  The other cases cited by Swinomish 

are in accord.  In each case in which the court found the motion premature, the court so concluded 

because the plaintiff did not support the motion with evidence showing the absence of an issue of 

fact or because the defendant claimed the need for additional time to develop evidence.11 

In contrast to subproceeding 05-3, Upper Skagit filed the evidence that was before Judge 

Boldt bearing on this issue,12 from a record that both Upper Skagit and Sauk agree is closed and 

finite.  See Sauk Memo. Opp’n TRO, p. 3 (Dkt. 7) (“The law of this case is that Judge Boldt’s 

intent as to the areas he cited should be determined by the evidence he cited, which is finite and 

complete.”).  Therefore, Upper Skagit’s motion establishes the absence of a fact dispute and 

entitlement to judgment.  And, unlike in the other cases cited by Swinomish (supra note 11), 

 
11 Turner v. County of San Diego, No. 14-2003, 2016 WL 6804998, at *7 (S.D. Cal. Oct. 3, 2016) (“documents” 
plaintiff filed with motion “do not establish that [his] factual assertions cannot be genuinely disputed”); Anderson v. 
Becerra, No. 20-68, 2020 WL 1788548, at *1 (E.D. Cal. Feb. 6, 2020) (no defendant had yet appeared and plaintiff 
had “failed to include” statement of evidence as required by local rule); Williams v. Yuan Chen, No. 10-1292, 2011 
WL 4354533, at *3 (E.D. Cal. Sept. 16, 2011) (defendant claimed need for discovery pursuant to Rule 56(d)); Bart St. 
III v. ACC Enterprises, LLC, No. 17-83, 2017 WL 4293142, at *1 (D. Nev. Sept. 26, 2017) (“Defendants . . . requested 
the opportunity to conduct discovery before summary judgment was decided.”).  The cited language from Mohamed v. 
Jeppesen Dataplan, 614 F.3d 1070, 1100 n.15 (9th Cir. 2010), is dicta in a dissent, where the majority upheld 
dismissal, hardly useful decisional law. 

The other cases “collected” in Turner as noted by Swinomish apply no different rule of law.  See Moore v. Hubbard, 
No. 06-2187, 2009 WL 688897, at *1 (E.D. Cal. Mar. 13, 2009) (defendant opposed motion pursuant to Rule 56(d), 
claiming the need for discovery); Frederick v. Capital One Bank (USA), N.A., No. 14-5460, 2015 WL 5521769, at *12 
(S.D.N.Y. Sept. 17, 2015) (the defendant’s opposition, filed in that case at No. 14-5460, Dkt. 56, explains that the 
plaintiff’s motion was based on a claimed failure to answer but that the defendant had moved to dismiss in lieu of 
answering); Waters v. Experian Info. Sols., Inc., No. 12-308, 2012 WL 1965333, at *4 (S.D. Cal. May 31, 2012) (court 
transferred case, including pending summary judgment motion). 

12 See Hawkins Decl. Exs. 3, 4, 5, 8 (Dkt. 3-3, 3-4, 3-5, 3-8).   

Case 2:20-sp-00001-RSM   Document 31   Filed 10/30/20   Page 7 of 13



 

UPPER SKAGIT’S REPLY IN SUPPORT  
OF SUMMARY JUDGMENT - 8 
(Case No. C70-9213, Subproceeding No. 20-1) 

LAW OFFICES 
HARRIGAN LEYH FARMER & THOMSEN LLP 

999 THIRD AVENUE, SUITE 4400 
SEATTLE, WASHINGTON 98104 

TEL (206) 623-1700    FAX (206) 623-8717 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

neither Sauk nor Swinomish claims that “it cannot present facts essential to justify its opposition.”  

Fed. R. Civ. P. 56(d).  Accordingly, the motion is not “premature” and should be decided.   

5. Sauk is not “legislatively immune.”   

In a footnote, Sauk cites Skokomish Indian Tribe v. Forsman, No. 16-05639 (W.D. Wash. 

2017), claiming it means that Sauk may be “legislative[ly]” immune from this Court’s adjudicating 

the central issue: that Sauk violated Final Decision #1 by authorizing its members to exercise a 

treaty right Sauk has never proved.  Opp’n 5 n.3.  Skokomish stands for no such proposition.  In 

that case, Skokomish had filed a new lawsuit against Suquamish’s leadership, claiming Skokomish 

had a primary and exclusive hunting right and that Suquamish officials had violated that right by 

issuing a hunting regulation.  See 2017 WL 1093294, at *1 (W.D. Wash. Mar. 23, 2017), aff’d, 738 

Fed. App’x 406 (9th Cir. 2018).  Judge Leighton dismissed the lawsuit for many reasons, including 

that “Suquamish Tribal Officials” were immune from suit for their legislative acts.  Id. at *5-6.   

Here, Sauk (not its officials) is a party to this case, has waived its sovereign immunity, and 

is subject to this Court’s continuing jurisdiction to ensure that its actions conform with Final 

Decision #1.  U.S. v. Washington, 384 F. Supp. 312, 419 (W.D. Wash. 1974).  In that decision, the 

Court decreed that Sauk could only “authorize its members to exercise the right” of “taking fish 

secured to” Sauk “within the limits . . . prescribed herein.”  Id. at 401 ¶ 15; see also id. at 403 ¶ 36 

(tribes have “jurisdiction . . . to enact” treaty fishing “regulations” but “cannot enlarge the right 

beyond that secured in the treaty”).  Sauk is not immune. 

B. Sauk Authorized Fishing “in” the Skagit River.   

Sauk appears to concede that it has no adjudicated U&A in the Skagit River, as it makes 

what at best could be called a feeble attempt to refute that Judge Boldt’s Sauk U&A findings, and 

the evidence he cited for those findings, plainly exclude the Skagit River.  Compare Motion 4-6, 8-

11 with Opp’n 4-5, 6.  Instead, Sauk claims that it may fish where the Cascade River ends at the 

Skagit River, the “confluence,” as Sauk defines it.  See Opp’n 2-3.  But Upper Skagit’s RFD and 
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motion for summary judgment do not concern the part of Sauk’s regulation which authorized 

fishing in the “Cascade River from confluence” and up the Cascade River.  Rather, both address 

the second provision of Sauk’s regulation, purporting to authorize treaty fishing “in” the Skagit. 

Sauk wrongly claims a genuine issue of material fact exists.  Opp’n 2 (claiming fact issue 

“as to whether defendant’s activities occurred in the Skagit River as opposed to at the confluence, 

or mouth, of the Cascade River”).  In fact, Sauk admits that “[t]he area in which members of the 

Sauk-Suiattle Indian Tribe are authorized” by Sauk’s regulation “to harvest salmon under rights 

reserved in the Treaty of Point Elliott” were: 

 said “confluence”: “Area 78P: Cascade River from confluence to just above bridge 

crossing Cascade River on Rockport-Cascade Road” 

 and, in addition: “Area 78D: Skagit River from 100 yards upstream of the Cascade 

River Road Bridge downstream to Rocky Creek just above Illabot Creek complex.” 

Opp’n 3-4 (emphasis added).   

Sauk does not dispute that Figure 1 and 2 in Upper Skagit’s motion (Mot. 4) accurately 

depict the Area 78D portion Sauk opened (“Skagit River from 100 yards upstream of the Cascade 

River Road Bridge downstream to Rocky Creek just above Illabot Creek complex”) and accurately 

identify that the Area 78D portion Sauk opened extends from Point 5 and Point 6 in Figure 2.  

Indeed, Sauk appears to agree with the accuracy of those figures, having attached them to its 

opposition.  Dkt. 28, p. 13.  The Court also may take “[j]udicial notice” of that “map of the area.”  

United States v. Trenary, 473 F.2d 680, 682 (9th Cir. 1973). 

So, according to its regulation, Sauk authorized fishing starting from “in” the Skagit River 

“100 yards upstream” of its intersection with the Cascade River (Point 6) and continuing “in” the 

Skagit River for a substantial distance west and downstream of that intersection (Point 5).  Opp’n 

4; Mot. 4 fig.2.  The Court also may take “[j]udicial notice” that the “distance covered” between 
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those points (see Trenary, 473 F.2d at 68213) is just over 4.7 miles, as measured by the USGS 

(https://viewer.nationalmap.gov/advanced-viewer/): 

 

Sauk’s own regulation disproves its assertion that it authorized fishing only in “an approximately 

100 yard area of the confluence of the Cascade and Skagit Rivers.”  Opp’n 11.  Sauk’s false 

assertion is a virtual admission that the actual authorization it now seeks to defend is unlawful. 

Sauk’s claim to a right to fish at the confluence because it is part of the Cascade River is 

subsumed in another part of its regulation: Sauk defined its authorization to fish in Area 28P (an 

area Upper Skagit does not contest) as including that “confluence.”  Opp’n 4 (“Cascade River from 

confluence to just above bridge crossing Cascade River on Rockport-Cascade Road”).  The portion 

of Area 28P that Sauk opened is depicted in Upper Skagit’s motion (Mot. 4 fig.2) and is shown in 

detail here with Point 7 identifying “just above bridge crossing Cascade River on Rockport-

Cascade Road” and Point 8 identifying the confluence: 

 
13 See also Eisenacher v. BMW of N. Am., LLC, No. 17-984, 2017 WL 1423702, at *3 n.4 (C.D. Cal. Apr. 20, 2017) 
(“It is well established that a court may take judicial notice of a map and/or the distance between two points.”). 
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Upper Skagit is not seeking a ruling on where the Cascade River ends, i.e., the exact end point of 

the Area 28P portion Sauk opened (though cartography does that).  Upper Skagit instead is seeking 

a ruling that Sauk has no adjudicated U&A in the Skagit River, and that Sauk’s authorization of a 

treaty fishery there without invitation is contrary to Final Decision #1.   

As to the issue of fishing by invitation, Sauk fished in the Skagit River when invited to do 

so, not because it had adjudicated U&A there.  Sauk attached to its opposition various unsworn 

documents, including, at Dkt. 28-2, what purports to be a letter dated April 28, 1975, from the 

State Department of Fisheries.  Upper Skagit objects to the Court’s considering this 

unauthenticated letter because it is “not supported by admissible evidence.”  See Fed. R. Civ. P. 

56(c)(2).  If the letter is considered, it has nothing to do with the location of Sauk’s (or Upper 

Skagit’s or Swinomish’s) adjudicated U&A.  Rather its sole purpose is to address the harvestable 

amount of the “run” of “Skagit River spring Chinook” (subject line), i.e., the run originating in the 

Skagit River System, composed of the Skagit, Baker, Cascade, Sauk, and Suiattle rivers and their 

tributaries, as Sauk’s and Swinomish’s publicly available plan for Skagit River Chinook (springs, 

 

 
 

Case 2:20-sp-00001-RSM   Document 31   Filed 10/30/20   Page 11 of 13



 

UPPER SKAGIT’S REPLY IN SUPPORT  
OF SUMMARY JUDGMENT - 12 
(Case No. C70-9213, Subproceeding No. 20-1) 

LAW OFFICES 
HARRIGAN LEYH FARMER & THOMSEN LLP 

999 THIRD AVENUE, SUITE 4400 
SEATTLE, WASHINGTON 98104 

TEL (206) 623-1700    FAX (206) 623-8717 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

summers, and falls) makes plain.14  The 1975 letter is silent as to where each Tribe will take its 

respective share of the run that extends from the watershed to Alaska, supra note 14, except noting 

a concern about Swinomish harvesting the run at West Beach (p. 2), which is on Orcas Island.   

 There is no dispute of fact: Sauk’s regulation disproves its argument that Sauk authorized 

fishing only at the “confluence, or mouth, of the Cascade River.”  Opp’n 2; see also Opp’n 11 

(claiming that the regulation authorized fishing only in “an approximately 100 yard area of the 

confluence of the Cascade and Skagit Rivers”).  Because Sauk authorized its members to fish “in” 

the Skagit River, separate and apart from authorizing its members to fish “in” the Cascade River at 

its “confluence” with the Skagit River, Upper Skagit is entitled to summary judgment. 

C. Upper Skagit Does Not Seek an Advisory Opinion about Whether Sauk Could Bring a 
Paragraph 25(a)(6) RFD and Prove U&A in the Skagit River.   

A ruling pursuant to Paragraph 25(a)(1) that Sauk violated Final Decision #1 by 

authorizing fishing in the Skagit River is not an advisory opinion about a hypothetical Paragraph 

25(a)(6) request for determination to adjudicate a claim for Sauk U&A in the Skagit River.  

Compare Paragraph 25(a)(1) (“(a) The parties or any of them may invoke the continuing 

jurisdiction of this court in order to determine: (1) Whether or not the actions intended or effected 

by any party (including the party seeking a determination) are in conformity with Final Decision # 

I or this injunction . . . .”) with Paragraph 25(a)(6) (“(a) The parties or any of them may invoke the 

continuing jurisdiction of this court in order to determine: . . . (6) The location of any of a tribe’s 

usual and accustomed fishing grounds not specifically determined by Final Decision # I . . . .”).   

Sauk’s apparent concern otherwise (Opp’n 3) is unwarranted. 

II. CONCLUSION 

 There is no issue of fact and no reason to defer ruling.  The Court should grant the motion.   

 
14 Skagit River System Cooperative, Skagit Chinook Recovery Plan http://skagitcoop.org/wp-content/uploads/Skagit-
Chinook-Plan-13.pdf 1 (map of the Skagit River System); id. 2 (“The Skagit River Basin . . . is comprised of the 
mainstem Skagit and tributaries as well as four secondary river basins: the Baker, the Cascade, the Sauk, and the 
Suiattle.”); id. xiii (“Skagit Chinook fall into six different populations: Upper Cascade springs, Suiattle springs, Upper 
Sauk springs, Lower Skagit falls, Upper Skagit summers, and Lower Sauk summers); id. (describing extent of run). 
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DATED this 30th day of October, 2020. 

 UPPER SKAGIT INDIAN TRIBE 
 
By:  s/ David S. Hawkins  

David S. Hawkins, WSBA # 35370 
General Counsel 
25944 Community Plaza Way 
Sedro-Woolley, WA 98284 
T: (360) 854-7090 
dhawkins@upperskagit.com 

 
HARRIGAN LEYH FARMER & THOMSEN LLP 
 
By:  s/ Arthur W. Harrigan, Jr.  
By:  s/ Tyler L. Farmer  
By:  s/ Kristin E. Ballinger  

Arthur W. Harrigan, Jr., WSBA #1751 
Tyler L. Farmer, WSBA #39912  
Kristin E. Ballinger, WSBA #28253 
999 Third Avenue, Suite 4400 
Seattle, WA 98104 
T: (206) 623-1700 
arthurh@harriganleyh.com 
tylerf@harriganleyh.com 
kristinb@harriganleyh.com 

 
Attorneys for Upper Skagit Indian Tribe 
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