
MATT LAW OFFICE, PLLC 
Terryl T. Matt, Esq. 
310 East Main Street 
Cut Bank, MT 59427 
Telephone: (406) 873-4833 
Fax: (406) 873-4944 
terrylm@mattlawoffice.com 
Attorney for Plaintiffs 
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MONTANA 

BILLINGS DIVISION 
 

LEROY NOT AFRAID and GINGER 
GOES AHEAD, 
 
                                    Plaintiffs, 
 
             vs. 
 
THE UNITED STATES OF 
AMERICA, and LOUISE ZOKAN-
DELOS REYES, in her official and 
individual capacity; and JO-ELLEN 
CREE, in her official and 
individual capacity, 
 

Defendants. 
 

Case No. CV-19-100-BLG-SPW-
TJC 
 
PLAINTIFFS’ BRIEF IN 
RESPONSE TO DEFENDANTS 
REYES AND CREE’S MOTION 
TO DISMISS 
  

 

 

 

 

 

 

Case 1:19-cv-00100-SPW-TJC   Document 22   Filed 01/29/20   Page 1 of 27



Response to Motion to Dismiss – Page 2 
 
 
 

TABLE OF CONTENTS 
 

TABLE OF CONTENTS ....................................................................................... 2 

TABLE OF AUTHORITIES ................................................................................. 2 

INTRODUCTION ................................................................................................. 5 

BACKGROUND ................................................................................................... 5 

LEGAL STANDARD ............................................................................................ 9 

ARGUMENT ....................................................................................................... 10 

A. PLAINTIFFS HAVE ASSERTED COGNIZABLE BIVENS 
CLAIMS AGAINST REYES AND CREE. ............................................... 10 

B. THE INDIVIDUAL DEFENDANTS ARE NOT ENTITLED TO 
QUALIFIED IMMUNITY. ........................................................................ 20 

CONCLUSION.................................................................................................... 24 

CERTIFICATE OF COMPLIANCE .................................................................... 26 

CERTIFICATE OF SERVICE ............................................................................. 27 

 
 

TABLE OF AUTHORITIES 

Cases 

Adams v. Johnson, 355 F.3d 1179 (9th Cir. 2004) ............................................... 11 

Am. Nat’l Ins. Co. v. FDIC, 642 F.3d 1137 (D.C. Cir. 2011) ................................. 9 

Anderson v. Creighton, 483 U.S. 635 (1987) ....................................................... 21 

Ashcroft v. al-Kidd, 563 U.S. 731 (2011)............................................................. 21 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) ............................................ 5, 9, 22, 24 

Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007) .......................................... 6, 9, 22 

Bishop v. Wood, 426 U.S. 341 (1976) .................................................................. 23 

Case 1:19-cv-00100-SPW-TJC   Document 22   Filed 01/29/20   Page 2 of 27



Response to Motion to Dismiss – Page 3 
 
 
 

Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971) . 10, 11, 12, 13, 14, 15, 
16, 17, 18, 19, 20 

Board of Regents of State Colleges v. Roth, 408 U.S. 564 (1972) ........................ 23 

City of Ludowici v. Stapleton, 258 Ga. 868, 375 S.E.2d 855 (1989) .................... 23 

Cole v. FBI, No. CV 09-21-BLG-SHE-TJC, 2019 WL 1102569 (D. Mont. Feb. 7, 
2019) ........................................................................................................... 19, 20 

Crowe v. Lucas, 595 F.2d 985 (5th Cir. 1979) ..................................................... 23 

D.C. v. Wesby, 138 S. Ct. 577 (2018) .................................................................. 21 

Dellums v. Powell, 566 F.2d 167 (D.C. Cir. 1977) ............................................... 12 

DiMartini v. Ferrin, 889 F.2d 922 (9th Cir. 1989), amended on pet. for rehearing 
en banc, 906 F.2d 465, 466 (9th Cir. 1990)....................................................... 11 

Eaves v. Harris, 258 Ga. 1, 364 S.E.2d 854 (1988) ............................................. 23 

Engel v. Buchan, 710 F.3d 698 (7th Cir. 2013) .................................................... 15 

Erickson v. United States, 976 F.2d 1299 (9th Cir. 1992)..................................... 12 

Gibson v. United States, 781 F.2d 1334 (9th Cir. 1986) ....................................... 12 

Gonzalez v. U.S., 814 F.3d 1022 (9th Cir. 2016) .................................................. 20 

Gordon v. Leatherman, 450 F.2d 562 (5th Cir. 1971) .......................................... 23 

Harlow v. Fitzgerald, 457 U.S. 800 (1982) ......................................................... 20 

Hartman v. Moore, 547 U.S. 250 (2006) .............................................................. 12 

Lanuza v. Love, 899 F.3d 1019 (9th Cir. 2018) 11, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
24 

Mendocino Envtl. Ctr. v. Mendocino Cnty., 14 F.3d 457 (9th Cir. 1994) .............. 12 

Mooney v. Holohan, 294 U.S. 103 (1935) ........................................................... 15 

Moss v. Secret Service, 572 F.3d 962 (9th Cir. 2009) ........................................... 12 

Napue v. Illinois, 360 U.S. 264 (1959) ................................................................ 14 

Case 1:19-cv-00100-SPW-TJC   Document 22   Filed 01/29/20   Page 3 of 27



Response to Motion to Dismiss – Page 4 
 
 
 

Paton v. La Prade, 524 F.2d 862 (3d Cir. 1975) .................................................. 12 

Perry v. Sindermann, 408 U.S. 593 (1972) .......................................................... 23 

Pyle v. Kansas, 317 U.S. 213 (1942) ................................................................... 14 

Reichle v. Howards, 566 U.S. 658 (2012) ............................................................ 21 

Rosenbaum v. Washoe Cty., 663 F.3d 1071 (9th Cir. 2011) ................................. 21 

Saucier v. Katz, 533 U.S. 194 (2001) ................................................................... 21 

Scheuer v. Rhodes, 416 U.S. 232 (1974) .............................................................. 10 

Taylor v. Barkes, 135 S.Ct. 2042 (2015) .............................................................. 21 

Wood v. Moss, 134 S. Ct. 2056 (2014) ................................................................. 12 

Ziglar v. Abbasi, 137 S. Ct. 1843 (2017) ................................ 10, 12, 14, 15, 16, 17 

 

Rules 

D. Mont. L.R. 7.1(d)(2) ........................................................................................ 26 

Fed. R. Civ. P. 12(b) ........................................................................................5, 9 

 

Constitutional Provisions 

U.S. Const. Amend. I .......................................................................... 10, 12, 15, 23 

U.S. Const. Amend. V ........................................................................ 10, 11, 15, 23 

 

 
  

Case 1:19-cv-00100-SPW-TJC   Document 22   Filed 01/29/20   Page 4 of 27



Response to Motion to Dismiss – Page 5 
 
 
 

INTRODUCTION 

Plaintiffs Leroy Not Afraid (Not Afraid), and Ginger Goes Ahead 

(Goes Ahead) (Plaintiffs, collectively), hereby submit this Response to the 

Fed. R. Civ. P. 12(b)(6) motion to dismiss (dkt. 18-19) filed by Defendants 

DOI RMR Indian Services Officer Louise Zokan-Delos Reyes (Reyes); and DOI 

RMR Tribal Operations Officer, Jo-Ellen Cree (Cree) (the individual Defendants, 

collectively). Defendant United States of America previously filed a motion to 

dismiss (dkt. 13-14), to which Plaintiffs have submitted a brief in response (dkt. 

20). The individual Defendants’ motion asserts grounds for dismissal overlapping 

those previously asserted in the briefing of Defendant United States of America.  

As set forth herein, and as set forth in Plaintiffs’ prior response brief (dkt. 

20), Plaintiffs have asserted viable Bivens claims against the individual 

Defendants and the individual Defendants are not shielded by the doctrine of 

qualified immunity. Accordingly, Plaintiffs respectfully request that the Court 

deny Reyes and Cree’s motion to dismiss and allow Plaintiffs to present their 

claims to a jury. 

BACKGROUND 

Because the individual Defendants have filed a motion to dismiss (dkt. 18-

19) under Fed. R. Civ. P. 12(b), the relevant facts are those alleged in the 

Amended Complaint (the Complaint) (dkt. 4), which are to be accepted as true 

and construed in a light most favorable to Plaintiffs. See Ashcroft v. Iqbal, 556 
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U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 

(2007). Plaintiffs hereby incorporate the allegations of the Complaint (dkt. 4) as if 

set forth fully herein. A brief summary of the allegations most salient to the issues 

raised in Defendants’ motion to dismiss follows. 

Not Afraid previously served as the Chief Judge for the Tribal Court of the 

Crow Tribe of Indians. Goes Ahead served as the Court Administrator for the 

Tribal Court. The Crow Tribe has entered into various treaties with the United 

States, including the 1825 Crow Friendship Treaty and the 1851 and 1868 Fort 

Laramie Treaties, which recognize the sovereignty of, and set aside lands for, the 

Crow Tribe.  

The Crow Tribal Court receives funding through federal contracts provided 

for in Public Law 93-638. Pursuant to PL 93-638, the United States, acting 

through the Department of Interior (DOI) and Bureau of Indian Affairs (BIA), 

entered into contract number A12AV00409 (the Contract) with the Crow Tribal 

Court. Under the Contract, the DOI and BIA review compliance on an annual 

basis. 

In December 5 and 6, 2017, Reyes and Cree conducted an annual review of 

Tribal Court compliance with the Contract. On January 8, 2018, Defendants 

issued an Awarding Officials Technical Representative Report (AOTR), along 

with a corrective action plan (CAP). The AOTR falsely reported that (1) the 

Tribal Court hired employees without conducting background checks, (2) payroll 
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was issued to employees from a bank account not monitored by Tribal Finance, 

(3) a severance payment was issued to an elected official upon departure from her 

post, (4) nepotism policies were violated, (5) the Crow Law and Order Code for 

staff salaries was not being followed, and (6) a hostile work environment was 

created for a new elected official and federal employees by a standing order 

regulating access to court files.  

Plaintiffs have alleged that these accusations are false and that they 

followed from a woefully inadequate review process which failed to seek or 

consider documentary evidence and controlling law contradicting the AOTR 

findings. For instance, the AOTR is premised on the false assertion that the 

Judicial Branch is subject to the personnel policies adopted by the other two 

branches of government. This assumption is in violation of Crow Tribal law. The 

CAP was based on the AOTR’s false and unsupported allegations. Plaintiffs set 

forth detailed allegations as to each finding of misconduct levelled in the AOTR 

in their Complaint. (Dkt. 4 at 10-22).  

The reviewers, Reyes and Cree, previously demonstrated personal animus 

towards Not Afraid, the Chief Judge, which stemmed from an order Not Afraid 

issued requiring BIA social workers to show why they should not be held in 

contempt for failing to protect the well-being of a child who was removed from 

the parents and placed with a grandmother. Then, in the midst of the review 

process and shortly before the AOTR was issued, the Crow Legislative Branch 
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voted on the Tribal Justice Improvement Act of 2017 (TJIA), which would have 

given the Legislative Branch managerial control over the Tribal Court through 

creation of a “judicial board” appointed by the Tribal Legislature. The TJIA also 

would have met many of the changes required by the CAP. 

Defendants favored passage of the TJIA and issued the AOTR eight (8) 

days before the final override vote on the TJIA, which legislation had previously 

been determined to violate separation of powers. Plaintiffs allege the AOTR and 

CAP were intended to influence the TJIA override vote, encouraging legislators to 

enact the proposed law and thereby reduce autonomy of the Tribal Court.  

Following the issuance of the AOTR and CAP, BIA representatives met 

with Chairman and Vice-Chairman of the Crow Tribe and instructed them to 

terminate Plaintiffs Not Afraid and Goes Ahead, or else the United States would 

cancel the Contract. A petition to terminate Plaintiff Not Afraid was then filed 

with the Judicial Ethics Board of the Crow Tribe, reciting the findings in the 

AOTR and listing Reyes and Cree as witnesses. Not Afraid and Goes Ahead were 

terminated as a direct result of Defendants’ actions, beginning with the inadequate 

review and false accusations in the AOTR.  

Plaintiffs have sued the individual Defendants for their misconduct in an 

Amended Complaint (the Complaint) asserting eight claims for relief, including 

Bivens claims against the individual Defendants (count I). The individual 

Defendants have moved to dismiss the claims against them (dkt. 18-19) and 
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Plaintiffs hereby submit this response. 

LEGAL STANDARD 

A Fed. R. Civ. P. 12(b)(6) motion tests whether the complaint “state[s] a 

claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). “To survive a 

motion to dismiss [under Rule 12(b)(6)], a complaint must contain sufficient 

factual matter, accepted as true, to ‘state a claim to relief that is plausible on its 

face.’” Iqbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 570). A plaintiff 

receives the “benefit of all inferences that can be derived from the facts 

alleged.” Am. Nat’l Ins. Co. v. FDIC, 642 F.3d 1137, 1139 (D.C. Cir. 

2011) (internal quotation marks and citation omitted).  

“When there are well-pleaded factual allegations, a court should assume 

their veracity and then determine whether they plausibly give rise to an entitlement 

of relief.” Iqbal, 556 U.S. at 679. Plaintiff must allege “plausible grounds to infer” 

that their claims rise “above the speculative level.” Twombly, 550 U.S. at 555. A 

claim is facially plausible “when the plaintiff pleads factual content that allows the 

court to draw [a] reasonable inference that the defendant is liable for the 

misconduct alleged.” Iqbal, 556 U.S. at 679 (citing Twombly, 550 U.S. at 556). 

“Determining whether a complaint states a plausible claim for relief” is a “context-

specific task that requires the reviewing court to draw on its judicial experience 

and common sense.” Iqbal, 556 U.S. at 679. At this stage of the proceedings, “[t]he 

issue is not whether a plaintiff will ultimately prevail but whether the claimant is 
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entitled to offer evidence to support the claims.” Scheuer v. Rhodes, 416 U.S. 232, 

236 (1974). 

ARGUMENT 

A. PLAINTIFFS HAVE ASSERTED COGNIZABLE BIVENS CLAIMS 
AGAINST REYES AND CREE. 

Plaintiffs have alleged that the individual Defendants “retaliated against 

them for th[eir] exercise of their First Amendment rights, causing economic harm, 

damage to reputation and emotional damages.” (Dkt. 4 at 24-25). In support of 

this claim, Plaintiffs allege that the AOTR contained egregious errors made 

intentionally to harm plaintiffs, and that these intentional errors caused harm 

including improper termination from the Tribal Court. (Dkt. 4 at 25). Plaintiffs 

alleged also that this improper conduct deprived Plaintiffs of their procedural due 

process under the Fifth Amendment to the United States Constitution. (Dkt. 4 at 

25). Consequently, Plaintiffs have asserted a claim against Reyes and Cree in their 

individual capacities pursuant to Bivens v. Six Unknown Named Agents, 403 U.S. 

388 (1971). (Dkt. 4 at 24-25).  

The individual Defendants have moved to dismiss Plaintiffs’ Bivens claim, 

relying primarily upon the recent Supreme Court decision in Ziglar v. Abbasi, 137 

S. Ct. 1843, 1857 (2017). (Dkt. 19 at 8-12).1 However, the Ninth Circuit has 

                                                
1 Page number references to Defendants’ Motion to Dismiss refer to numbers on 

the document, not the ECF stamp. 
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recently interpreted and applied Abbasi to a Bivens claim substantially similar to 

that presented here, allowing that claim to proceed. See Lanuza v. Love, 899 F.3d 

1019, 1026 (9th Cir. 2018). The Court of Appeals held that the district court’s 

dismissal of the Bivens claim was in error, holding “while Abbasi clearly limited 

Bivens’s scope, it did not preclude this case; nor is this case precluded by other 

Supreme Court precedent.” Id. Because Plaintiffs’ Bivens claim here is like that 

permitted in Lanuza, dismissal of Plaintiffs’ claims against the individual 

Defendants would likewise constitute error. 

A Bivens claim is a private action against federal officials in their individual 

capacities for alleged violations of a plaintiff’s constitutional rights. Adams v. 

Johnson, 355 F.3d 1179, 1183 (9th Cir. 2004). Courts have allowed Bivens 

remedies for a range of constitutional violations by law enforcement, including 

violations of the Fifth Amendment’s Due Process Clause,2 and the First 

Amendment’s speech protections.3 In particular, courts have long allowed Bivens 

actions alleging that law enforcement acted based on illegal motives, including 

                                                
2 See, e.g., DiMartini v. Ferrin, 889 F.2d 922 (9th Cir. 1989), amended on pet. for 

rehearing en banc, 906 F.2d 465, 466 (9th Cir. 1990) (Bivens due process claim 
against FBI agent who allegedly had plaintiff fired from private job for not 
cooperating with investigation). 

3 See, e.g., Dellums v. Powell, 566 F.2d 167, 194-95 (D.C. Cir. 1977) (First 
Amendment Bivens claim alleging federal officers prevented plaintiffs from 
protesting war); Paton v. La Prade, 524 F.2d 862, 869–70 (3d Cir. 1975) (First 
Amendment Bivens claim that FBI agents conducted unlawful surveillance of 
political correspondence).  
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discrimination and retaliation in violation of the First Amendment.4 

Recently, in Abbasi, the Supreme Court addressed foreign policy and 

national security issues after the September 11, 2001 terrorist attacks. Abbasi, 137 

S. Ct. 1843. Alien detainees, who were held on immigration violations in wake of 

those terrorist attacks, sought a Bivens remedy against federal prison officials. Id. 

The Court there found that there were special factors cautioning against allowing 

the Bivens action, primarily, that the action would “challenge as well major 

elements of the Government’s whole response to the September 11 attacks, thus of 

necessity requiring an inquiry into sensitive issues of national security.” Id. at 

1861. The Court found that, because the case would require the judiciary to 

review national security policy, it should refrain from entering a sphere more 

                                                
4 See Gibson v. United States, 781 F.2d 1334, 1342 (9th Cir. 1986) (First 

Amendment Bivens claim against FBI agents who allegedly sought to 
discourage political activities by wiretapping telephone, passing defamatory 
information to employers, and seeking to entrap plaintiff); Hartman v. Moore, 
547 U.S. 250, 256 (2006) (stating First Amendment retaliation claim “on the 
authority of Bivens”). Following Gibson, the Ninth Circuit has repeatedly 
entertained Bivens challenges to law enforcement investigations as retaliation 
for protected First Amendment speech. See, e.g., Moss v. Secret Service, 572 
F.3d 962, 967 n.4 (9th Cir. 2009) (First Amendment Bivens claim against secret 
service’s relocation of protest critical of the president), overruled on other 
grounds in Wood v. Moss, 134 S. Ct. 2056, 2066 (2014) (“assum[ing] without 
deciding that Bivens extends to First Amendment claims” and reversing on 
qualified immunity); Mendocino Envtl. Ctr. v. Mendocino Cnty., 14 F.3d 457, 
461-64 (9th Cir. 1994) (First Amendment Bivens claims against FBI officers for 
chilling speech through unlawful arrests, release of false accusations, and 
interrogation of associates); Erickson v. United States, 976 F.2d 1299, 1301 (9th 
Cir. 1992). 
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properly suited to the Executive and Legislative branches. 

The Abbasi Court distinguished those cases involving broad policy concerns 

from cases such as this in which individuals are seeking to vindicate specific 

constitutional violations: 

It is of central importance, too, that this [Abbasi] is not a case like Bivens 
or Davis in which “it is damages or nothing.” Unlike the plaintiffs in those 
cases, respondents do not challenge individual instances of discrimination 
or law enforcement overreach, which due to their very nature are difficult 
to address except by way of damages actions after the fact. 

Abbasi, 137 S. Ct. at 1862 (citations omitted) Thus, while Abbasi does direct 

courts to exercise caution in allowing Bivens actions, it does not put an end to 

those suits. In fact, the Court in Abbasi recognized that Bivens actions serve an 

important purpose when it said, that the doctrine in the search and seizure area of 

law enforcement “vindicate[s] the Constitution by allowing some redress for 

injuries, and it provides instruction and guidance to federal law enforcement 

officers going forward. Abbasi, 137 S. Ct. at 1856-7. 

  In Lanuza, the Ninth Circuit Court of Appeals directly confronted the 

import of Abbasi, beginning with the question “where does Bivens stand?” in the 

wake of that decision. 899 F.3d at 1021. Lanuza confronted a situation in which a 

U.S. Immigration and Customs Enforcement (ICE) Assistant Chief Counsel 

representing the government intentionally forged and submitted an ostensible 

government document in an immigration proceeding, which had the effect of 

barring the plaintiff from obtaining lawful permanent resident status. Id. The 
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Court stated at the outset: 

We recognize that the Supreme Court “has made clear that expanding the 
Bivens remedy is now a ‘disfavored’ judicial activity,” but, if the principles 
animating Bivens stand at all, they must provide a remedy on these narrow 
and egregious facts. 

Lanuza, 899 F.3d at 1021 (citations omitted). Accordingly, the Court of Appeals 

reversed the district court and reinstated the plaintiff’s Bivens claim. Id. 

  In reaching this holding, the Court of Appeals noted that no case precluded 

extension of Bivens to the circumstances presented, namely, the falsification of 

evidence. Id. at 1025-27. The Court observed that the falsification of evidence 

“has been regularly considered by the courts in actions against prosecutors who 

commit similar constitutional violations by falsifying evidence and suborning 

perjury.” Id. at 1025-26 (“‘[t]he principle that a State may not knowingly use false 

evidence ... to obtain a tainted conviction [is] implicit in any concept of ordered 

liberty,’ and a violation of due process.”) (citing Napue v. Illinois, 360 U.S. 264, 

269 (1959); Pyle v. Kansas, 317 U.S. 213, 215–16 (1942); Mooney v. Holohan, 

294 U.S. 103, 110, 112–13 (1935) (per curiam)); see also Engel v. Buchan, 710 

F.3d 698, 708 (7th Cir. 2013) (extending Bivens remedies to a prosecutor’s Brady 

violations). 

  The Court of Appeals found “no reason to distinguish the due process rights 

of a criminal defendant in a criminal proceeding from the due process rights of an 

immigrant in a deportation proceeding when a government attorney falsifies 
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evidence.” Lanuza, 899 F.3d at 1026. The Court therefore held that “[w]hile the 

Supreme Court has not extended Bivens to a case involving the substantive and 

procedural clauses of the Fifth Amendment, Abbasi did not preclude the 

possibility of such an extension.” Id. (citing Abbasi, 137 S.Ct. at 1860–64). 

 Plaintiffs’ Bivens claim in the above-captioned matter is analogous to that at issue 

in Lanuza. As in Lanuza, Plaintiffs’ Bivens claim here is premised upon 

Defendants presentation of false evidence in the AOTR, which not only violated 

Plaintiffs’ Fifth Amendment due process rights, but which also constituted 

retaliation for Plaintiffs’ exercise of their First Amendment rights. Defendants 

here have pointed to no case precluding Bivens claims asserting First and Fifth 

Amendment violations arising out of federal officials’ insertion of false and 

inflammatory accusations in a report created in connection with administration of 

a federal contract, the purpose of which was to interfere in matters of Tribal self-

governance and oust perceived adversaries. Like the claim in Lanuza, the analysis 

must therefore proceed to the established two-part test, looking to whether the 

plaintiff is seeking a Bivens remedy in a new context and, if so, whether “special 

factors counsel[] hesitation.” Id. at 1023 (citing Abbasi, 137 S.Ct. at 1853-60). 

  The Court in Lanuza determined that the claim presented arose in a new 

context, as the claim was “different in a meaningful way from previous Bivens 

cases decided by [the Supreme Court].” Id. at 1023. Under this standard, it is 

submitted that Plaintiffs’ claim does not arise in a new context because it is not 
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different in a meaningful way from the issue decided in Lanuza. To the extent the 

claim here is determined to arise in a new context, Bivens must nonetheless be 

extended to cover the claim for the same reasons it was extended in Lanuza. 

  In Lanuza, applying principles announced in Abbasi, the Court found there 

were “no ‘special factors’ suggesting Bivens remedies should be unavailable.”  Id. 

at 1028. It evaluated the relevant special factors including: 

the rank of the officer involved; whether Bivens is being used as a 
vehicle to alter an entity’s policy; the burden on the government if 
such claims are recognized; whether litigation would reveal 
sensitive information; whether Congress has indicated that it does 
not wish to provide a remedy; whether there are alternate avenues 
of relief available; and whether there is adequate deterrence absent 
a damages remedy, among other factors. 

Id. at 1028. The Court concluded (1) the attorney sued was a “low-level” federal 

officer; (2) the plaintiff did not “challenge or seek to alter the policy of the 

political branches” because the government does not have a policy of allowing 

federal officers to submit forged documents in immigration proceedings; (3) the 

suit would not overly burden the Executive branch given that the case concerned 

only the actions of a single low-level federal officer; (4) litigation would not 

reveal sensitive information; (5) the case did not garner any executive or 

congressional attention, and Congress did not indicate intent to abstain from 

creating a remedy; and (6) there was no adequate remedial scheme available to the 

plaintiff to challenge the harm caused by the forged document if the forgery went 

undiscovered because “[t]he system does not account for actions designed to 
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circumvent it.” Id. at 1028-32.  

Finally, the Court of Appeals addressed “‘whether the Judiciary is well 

suited, absent congressional action or instruction, to consider and weigh the costs 

and benefits of allowing a damages action to proceed.’” Id. at 1032 (quoting 

Abbasi, 137 S.Ct. at 1858). It answered this question in the affirmative because: 

[w]hether the evidence was falsified, and whether it was submitted 
willfully, and whether the submission of that evidence deprived 
Lanuza of his right to due process, have definite answers, and we 
have “established methods” to come to these conclusions. 

Id. at 1033.  

 All of the reasons for extending Bivens to the circumstances in Lanuza apply 

here with equal weight. As in Lanuza, the claim here alleges that low-level officers 

harmed the plaintiffs by falsifying evidence. There is no reason to distinguish the 

contract administration context here from the immigration context in Lanuza.  

Like the attorney in Lanuza, Reyes and Cree are “low-level” federal officers. 

Seeking damages for improper retaliatory false accusations leveled by low-level 

officers does not challenge or seek to alter the policy of the political branches, as 

the government does not have a policy of including false accusations in AOTRs to 

retaliate against tribal officials and usurp tribal sovereignty. The suit would not 

overly burden the Executive Branch, as it involves isolated misconduct from two 

low-level officers. Litigation would not reveal sensitive government information.  
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The case has not garnered executive or legislative attention, and there is no 

reason to believe Congress intended to protect individual federal officers from 

liability for submitting false reports. There is no adequate remedial statutory 

scheme available for Plaintiffs to seek recourse, as Reyes and Cree’s false report 

circumvents any recourse that may have been available. Finally, as in Lanuza, the 

judiciary is well-equipped to determine whether the content of the AOTR was 

falsified, whether it was submitted willfully, and whether the submission of the 

AOTR deprived Plaintiffs of their rights to due process and free speech. Lanuza, 

899 F.3d at 1033. 

With respect to the “special factors” analysis, the two cases cannot be 

meaningfully distinguished. As in Lanuza, the Plaintiffs here have made a facially 

adequate Bivens claim, and dismissal of the claim would be improper. 

In arguing to the contrary, the individual Defendants contend that (1) 

Plaintiffs have alternative remedies available, and (2) allowing Bivens claims 

under these circumstances would constitute undue judicial interference with the 

Executive Branch. (Dkt. 19 at 10-12). As held in Lanuza, these concerns do not 

militate against extending Bivens under the circumstances presented here.  

First, Plaintiffs do not have adequate alternative remedies. Plaintiffs have 

alleged that the individual Defendants deliberately levelled false and misleading 

accusations against Plaintiffs, motivated by personal animus and a desire to 

influence tribal political processes. Despite their ability to informally contest the 

Case 1:19-cv-00100-SPW-TJC   Document 22   Filed 01/29/20   Page 18 of 27



Response to Motion to Dismiss – Page 19 
 
 
 

findings, Plaintiffs had no means of having the AOTR retracted or corrected. As 

in Lanuza, no alternative remedy exists to redress the deliberate false accusations 

in the AOTR because “[t]he system does not account for actions designed to 

circumvent it.” Id. at 1028-32. The individual Defendants’ contrary argument 

hinges entirely on their assertion that the findings in the AOTR were accurate, an 

assertion that cannot be accepted under the controlling standards on a motion to 

dismiss given Plaintiffs’ clear allegations that the AOTR findings were 

deliberately falsified. 

Second, no separation of powers considerations warrant dismissal of 

Plaintiffs’ Bivens claims against the individual Defendants because, like in 

Lanuza, the claims involve isolated misconduct from two low-level officers. No 

high-level policy decisions are implicated. The magistrate judge’s recommendation 

in Cole v. FBI, No. CV 09-21-BLG-SHE-TJC, 2019 WL 1102569 (D. Mont. Feb. 

7, 2019), does not support a contrary conclusion because (1) that recommendation 

did not cite, much less distinguish, the controlling Lanuza decision, and (2) the 

recommendation’s separation of powers analysis turned on the unique “core 

responsibility of the executive branch” to investigate and prosecute crimes. Cole, 

No. CV 09-21-BLG-SHE-TJC, 2019 WL 1102569 at *18 (citing Gonzalez v. U.S., 

814 F.3d 1022, 1028 (9th Cir. 2016)). Cole is also inapposite here because the 

plaintiffs in that case challenged FBI “policies, patterns and practices”, as opposed 

to deliberate misconduct on the part of low-level officials. Id. at *18-19. In this 

Case 1:19-cv-00100-SPW-TJC   Document 22   Filed 01/29/20   Page 19 of 27



Response to Motion to Dismiss – Page 20 
 
 
 

case, on the other hand, Plaintiffs allege that the individual Defendants engaged in 

deliberate misconduct and have not alleged that this misconduct was in line with 

official policy. The separation of powers concerns the individual Defendants have 

raised simply are not present here. 

Pursuant to Lanuza, Plaintiffs have stated cognizable Bivens claims against 

the individual Defendants. The individual Defendants fail to raise special concerns 

militating against extension of Bivens in these circumstances. Their motion to 

dismiss should be denied. 

B. THE INDIVIDUAL DEFENDANTS ARE NOT ENTITLED TO 
QUALIFIED IMMUNITY. 

The individual Defendants’ argument that they are entitled to qualified 

immunity on Plaintiffs’ claims is meritless. Although “[d]amages actions against 

high officials are… an important means of vindicating constitutional 

guarantees,” Harlow v. Fitzgerald, 457 U.S. 800, 809 (1982) (quotations 

omitted), a government official defendant may obtain qualified immunity if: (1) 

taken in the light most favorable to plaintiff, the official’s conduct did not 

“violate[] a constitutional right;” or (2) “[t]he contours of the right [were not] 

sufficiently clear that a reasonable official would understand that what he is 

doing violates that right.” Saucier v. Katz, 533 U.S. 194, 201–02 (2001). 

Qualified immunity is not meant to protect those who are “plainly incompetent 

or those who knowingly violate the law.” Taylor v. Barkes, 135 S.Ct. 2042, 2044 
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(2015) (quoting Ashcroft v. al-Kidd, 563 U.S. 731, 743 (2011)). 

The “touchstone” of the qualified immunity analysis is reasonableness. 

Anderson v. Creighton, 483 U.S. 635, 639 (1987); see Rosenbaum v. Washoe 

Cty., 663 F.3d 1071, 1078 (9th Cir. 2011) (per curiam) (“The linchpin of the 

qualified immunity analysis is the reasonableness of the officer’s conduct in the 

particular case at hand.”). Under Supreme Court precedents, federal officers are 

not entitled to qualified immunity when: (1) they violated a federal statutory or 

constitutional right, and (2) the unlawfulness of their conduct was “clearly 

established at the time.” Reichle v. Howards, 566 U.S. 658, 664 (2012). “Clearly 

established” means that, at the time of the officer’s conduct, the law was 

“‘sufficiently clear’ that every ‘reasonable official would understand that what he 

is doing’” is unlawful. D.C. v. Wesby, 138 S. Ct. 577, 589 (2018).  

In Lanuza, the Court of Appeals held there was no qualified immunity for 

an official who falsifies documents in immigration proceedings. Lanuza, 899 F.3d 

at 1034. For the same reasons, Reyes and Cree cannot assert qualified immunity 

against allegations that they conducted a woefully insufficient investigation and 

then made false accusations in the AOTR with the purpose and intent of retaliating 

against Plaintiffs for criticizing the BIA’s failure to protect children in its care, 

having perceived adversaries removed from tribal government, and influencing 

the outcome of tribal legislative processes. No reasonable federal official could 
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have believed that such conduct was lawful or constitutional. The doctrine of 

qualified immunity does not apply in this case.  

The individual Defendants’ contrary argument again asks this Court to 

disregard the controlling standards articulated in Iqbal and Twombly, and draw all 

inferences in favor of the individual Defendants, rather than the Plaintiffs as is 

required. Essentially, the individual Defendants assert they are entitled to qualified 

immunity because the findings in the AOTR were accurate. But Plaintiffs have 

alleged they were not accurate, and that the individual Defendants deliberately 

levelled false accusations against them to improperly influence tribal politics. 

These allegations, which are supported by a detailed account of facts in the 

Amended Complaint, must be taken as true with all reasonable inferences made in 

Plaintiffs’ favor. Given that it must be taken as true at this stage of the proceedings 

that the individual Defendants deliberately made false findings in the AOTR to 

retaliate against Plaintiffs and interfere with tribal politics, there is no credible 

argument that the individual Defendants are entitled to qualified immunity.  

The individual Defendants’ assertions that Plaintiffs fail to allege sufficient 

facts to show violations of procedural and substantive due process suffer from this 

same disregard for the controlling standards. (Dkt. 19 at 14-15). Plaintiffs have 

alleged that the individual Defendants’ improper conduct deprived Plaintiffs of 

their procedural due process under the Fifth Amendment to the United States 

Constitution and that the individual Defendants “retaliated against them for th[eir] 
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exercise of their First Amendment rights, causing economic harm, damage to 

reputation and emotional damages.” (Dkt. 4 at 24-25).  

Plaintiff Not Afraid clearly had a property right in his employment as Chief 

Judge, as he was elected by the Tribal General Council to a 4-year term pursuant 

to Crow Tribal Law. An interest is a property right subject to due process 

protections if that interest is secured by rules or mutually explicit understandings 

that support the claim of entitlement. Perry v. Sindermann, 408 U.S. 593, 601 

(1972) (citing Board of Regents of State Colleges v. Roth, 408 U.S. 564, 577 

(1972)). Thus, courts have held that elected officials have a protectable property 

right in elected office so that the protections of due process apply. See Crowe v. 

Lucas, 595 F.2d 985, 993 (5th Cir. 1979); Gordon v. Leatherman, 450 F.2d 562, 

565 (5th Cir. 1971); City of Ludowici v. Stapleton, 258 Ga. 868, 375 S.E.2d 855, 

856 (1989); Eaves v. Harris, 258 Ga. 1, 364 S.E.2d 854, 857 (1988); see also 

Bishop v. Wood, 426 U.S. 341, 344-45 (1976). Therefore, Plaintiffs have plainly 

alleged the taking of a property right without procedural due process with respect 

to which the individual Defendants may not assert qualified immunity. 

With respect to substantive due process, the individual Defendants argue 

Plaintiffs have failed to allege that their actions were “clearly arbitrary and 

unreasonable.” (Dkt. 19 at 15). This is an inaccurate representation of Plaintiffs’ 

allegations. The core allegation in the Amended Complaint is that the individual 

Defendants levelled numerous false allegations against Plaintiffs to achieve 
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political advantage. To construe these allegations as anything other than 

allegations of “clearly arbitrary and unreasonable” actions would again violate the 

controlling Iqbal and Twombly standards. 

Finally, and again in contravention of the controlling standards, the 

individual Defendants argue Plaintiffs have failed to allege that the individual 

Defendants, as opposed to the BIA, retaliated against the Plaintiffs. (Dkt. 15-16). 

This again is an unreasonable interpretation of the Amended Complaint. In fact, 

the Plaintiffs specifically allege that the “BIA Reviewers”, i.e. Reyes and Cree, 

engaged in retaliatory actions against Plaintiffs. (Dkt. 4 at 24). Plaintiffs have 

clearly alleged that the individual Defendants engaged in “negligent, retaliatory 

and unlawful actions” against Plaintiffs. (Dkt. 4 at 24-25). The individual 

Defendants’ assertion that Plaintiffs only alleged retaliation by the BIA is readily 

debunked by cursory review of the Amended Complaint. (Dkt. 4 at 24-25).  

The individual Defendants’ assertion of qualified immunity is not materially 

distinguishable from that rejected in Lanuza. As in Lanuza, the doctrine of 

qualified immunity has no application under the facts alleged in the Amended 

Complaint. 

CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully requests that the Court deny 

the individual Defendants’ motion to dismiss. Alternatively, Plaintiffs request 
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leave to amend in the event the Court deems the individual Defendants’ arguments 

for dismissal to have merit.  

  Dated this 29 day of January 2020. 

       Respectfully submitted, 

       /s/   Terryl T. Matt             

       MATT LAW OFFICE 
Terryl T. Matt, Esq. 
310 East Main 
Cut Bank, MT 59427 
Telephone: (406) 873-4833 
Fax No.: (406) 873-4944 
terrylm@mattlawoffice.com 
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