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COMBINED MEMORANDUM IN SUPPORT OF MOTION TO DISMISS AND 
OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 

INTRODUCTION 

 The State of South Dakota’s lawsuit seeks to vindicate its position in an inter-governmental 

power struggle that should have focused on the State’s and the Cheyenne River Sioux Tribe’s 

mutual concern for the safety of pedestrians1 and motorists on the Cheyenne River Sioux Indian 

 
1 The safety of pedestrians on South Dakota roadways is a serious concern that has been much in 
the news in the past month.  Kimmy Scherer, South Dakota Criminal and Civil Traffic Laws Favor 
Drivers over Pedestrians in Collisions, WEST RIVER Eagle (Oct. 1, 2020), 
https://www.westrivereagle.com/articles/south-dakota-criminal-and-civil-traffic-laws-favor-
drivers-over-pedestrians-in-collisions/. 
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Reservation (“Reservation”).  Instead, the State has asked this court of limited jurisdiction for 

extraordinary relief against a party that the State concedes is immune from this suit.  In so doing, 

the State has failed at every to turn to meet its jurisdictional burdens, stating no federal question 

and failing to overcome the Tribe’s immunity from suit.  The instant suit must therefore be 

dismissed in its entirety for lack of subject matter jurisdiction.   

The State’s jurisdictional failures are profound and fatal.  The Supreme Court has explained 

that, as federal courts are courts of limited jurisdiction, possessing only those powers authorized 

by Constitution and statute, “[i]t is to be presumed that a cause lies outside this limited jurisdiction 

and the burden of establishing the contrary rests upon the party asserting jurisdiction.”  Kokkonen 

v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994).  Likewise, a tribe’s immunity from 

suit is “[a]mong the core aspects of sovereignty that tribes possess,” such that absent an express 

waiver or Congressional authorization, a tribe is not subject to a suit in any forum.  Michigan v. 

Bay Mills Indian Cmty., 572 U.S. 782, 788 (2014).  The party asserting jurisdiction again bears the 

burden of proving that it exists. Amerind Risk Mgmt. Corp. v. Malaterre, 633 F.3d 680, 685 (8th 

Cir. 2011).   These jurisdictional bars are so powerful that the State’s failure to prove jurisdiction 

on either account bars this court from considering the merits of the State’s case; it must dismiss. 

  Even were the court to determine that jurisdiction exists, the State’s substantive failures 

are also profound.  The State’s requested relief, a preliminary injunction, requires this court to 

exercise its equitable powers to issue a “a drastic and extraordinary remedy, which should not be 

granted as a matter of course.”  Monsanto v. Geertson Seed Farms, 561 U.S. 139, 165 (2010).  

Again, the burden of proof rests on the State, and it fails to meet that burden.  The State fails to 
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demonstrate that lowering the rate of speed in a rural community constitutes irreparable harm, and 

it cannot show that the Tribe lacks sovereign inherent authority to impose such regulations.  

 The minimal effort the State expends to meet its jurisdictional and substantive burdens 

suggests that the State has intended this lawsuit to be nothing more than a continuation of the 

power struggle it initiated in September 2020, when it first objected to the Tribe’s traffic 

regulations.  The State’s attempt to bring a sovereign Tribe before this court of limited jurisdiction 

to litigate a petty power struggle without satisfying its jurisdictional prerequisites and without 

meeting the substantive requirements for preliminary injunctive relief offends basic principles of 

federal law and requires wholesale dismissal of this lawsuit and, in the alternative, denial of 

preliminary injunctive relief.  

FACTUAL BACKGROUND 

The Cheyenne River Sioux Indian Reservation consists of nearly three million acres of 

trust land in an area close to sixty miles long and ninety miles wide.  Frazier Aff. at ¶ 10.  Of the 

Tribe’s 21,965 enrolled members, about 10,000 of them live on the Reservation in twenty-two 

scattered communities.  Id.  La Plant, South Dakota is one of those scattered communities.  Id. at 

¶ 11.  It has about 200 residents, most of whom are Native Americans living in poverty.  Id. at ¶ 

11.  Despite La Plant’s remoteness, many residents do not have reliable transportation to and from 

essential services.  Id. at ¶¶ 12-13.   

On August 14, 2020, the Tribe opened the La Plant Thrifty Mart (“La Plant LTM”), a 

tribally-owned and operated convenience store and gas station that provides a wide range of food 

stuffs and other essentials to the residents of La Plant and other residents of the Reservation’s east 

end.  Id. at ¶ 14.  The nearest grocery store to La Plant had previously been thirty to forty miles in 
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either direction.  Id. at ¶ 12.  Until the opening of the La Plant LTM, La Plant had no store of any 

kind and was, in fact, a food desert.  Id. at ¶ 15.   

Residents of the Reservation’s east end, but particularly La Plant, rely on this new asset for 

necessities such as food (including fresh produce), diapers, cleaning supplies, fuel, and other 

essentials.  Id.  at ¶ 16.  In addition to providing services to residents who lack reliable 

transportation, the opening of the La Plant LTM helps reduce travel to more densely populated 

areas and protects residents from increased risk of COVID exposure.  Id. at ¶ 17.  Significantly, 

the opening of the La Plant LTM has exponentially increased pedestrian traffic in the area because 

many people in the surrounding area must walk there.  Id. at ¶ 18; Martell Aff. at ¶ 3; Longbrake 

Aff. at ¶ 5.  It has also greatly increased the number of turning vehicles.  Frazier Aff. at ¶ 18; 

Longbrake Aff. at ¶ 4.   

Tribal law enforcement and public safety officers have observed significantly increased 

pedestrian and vehicle traffic, both day and night. Martell Aff. at ¶ 4.  Pedestrians, both children 

and adults, have been observed walking along the roadway and shoulder to access the store.  Id.  

at ¶ 5.  This poses a risk of danger to pedestrians because there are no sidewalks and the shoulder 

is narrow in the La Plant community.  Frazier Aff. at ¶ 18; Martell Aff. at ¶ 2.   

Children on bikes also are using the roadway and shoulder to access the store.  Martell Aff. 

at at ¶ 5.  Once schools reopen, the La Plant LTM’s proximity to the nearby Tiospaye Topa School 

– a kindergarten through 12th grade institution – will allow school children to walk to the store 

from the school, further increasing the risk of pedestrian accidents.  Id. at ¶ 6.  Tribal public safety 

officers have already observed near misses in the La Plant area.  Id. at ¶ 4.  Both Tribal law 
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enforcement and the Tribal Roads Department agree that a reduced speed limit mitigates the risk.  

Id. at 7.   

The Cheyenne River Sioux Tribe is governed by a Constitution and By-Laws first adopted 

by the Tribe in 1935.  Frazier Aff. at ¶ 2.  The Constitution is approved by the Secretary of Interior 

pursuant to 25 U.S.C. § 5123 and has the force of federal law.  Id. at ¶ 2.  The Constitution sets 

forth the Tribe’s powers of self-government, which are delegated to the Tribal Council and Tribal 

Executive Committee.  Id. at ¶ 4.  As an exercise of this power, the Tribe has its own longstanding 

Traffic Code, by which it regulates the safety requirements drivers must follow on the Reservation.  

Id. at ¶ 6.  The Traffic Code includes a chapter on speed limits and restrictions.  Id. at ¶ 6.  Section 

6-1-1 of the Traffic Code recognizes that “specific, well-tailored traffic laws and regulations can 

combat the dangers of transportation on the Reservation roadways and thereby promote the health, 

safety and welfare of the members of the Cheyenne River Sioux Tribe and other Reservation 

residents who use these roadways.”  Id. at ¶ 7.  The Traffic Code further specifies that “[t]he 

Cheyenne River Sioux Tribe will regulate the roadways within the Reservation to ensure the 

efficient and safe use of these roadways for the members of the Tribe and other Reservation 

residents.”  Id. at ¶ 8.   

The Cheyenne River Sioux Tribal Council anticipated that opening of the La Plant LTM 

would increase traffic risks in the La Plant community, specifically threat to human life and bodily 

safety from increased pedestrian and vehicle traffic.  Id. at ¶¶ 19-20.  Because of these concerns 

and in anticipation of the risk, the Tribal Council passed Resolution 175-20200-CR on July 14, 

2020.  Id. at ¶ 19.  The Resolution approved the Tribal Roads Committee’s motion to lower the 

speed limit through La Plant, specifically citing the Tribal Council’s concern for “the safety of the 
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traveling public and pedestrians within the reservation.”  Id. at ¶ 20.  Consistent with Resolution 

175-20200-CR and shortly after opening of the La Plant LTM, Tribal Chairman Harold Frazier 

instructed Tribal Roads employees to remove 55-mph speed limit signs located at mile markers 

187 eastbound and 188 westbound, and to replace them with 45-mph speed limit signs.  Id. at ¶ 

22.  Since September 1, 2020, the South Dakota Department of Transportation, (“SDDOT”) has 

been wrongfully changing the signs back to 55 miles per hour under the premise that the Tribe is 

allegedly required to submit an application to SDDOT to initiate a state rule-making process to 

change the speed limit.  Id. at ¶ 23.  Tribal law enforcement and public safety personnel are 

responding to an urgent change in the road environment.  Id. at ¶ 25. The Tribal Government has 

determined the actions necessary to safeguard life of vulnerable individuals in a Reservation 

community.  Id. at ¶ 26.   Tribal law enforcement and public safety personnel fear that waiting for 

that process to conclude is both lengthy and uncertain and has the potential to jeopardize life and 

limb of the people of La Plant.  Martell Aff. at ¶ 8. 

DISCUSSION 

I. The Court Must Dismiss the State of South Dakota’s Suit for Lack of Subject 
Matter Jurisdiction 
 

Pursuant to Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6), this lawsuit must be 

dismissed for lack of jurisdiction as the State has failed to state a federal question and because both 

the Tribe and Chairman Frazier are protected by tribal sovereign immunity from suit.  As both 

federal question and sovereign immunity constitute jurisdictional thresholds, if this court 

determines that either bars the State’s lawsuit then it cannot consider the merits of the State’s 

claims, including the unnecessary and cumulative facts related thereto – and the court must 

dismiss.  See Great Lakes Gas Transmission v. Essar Steel, 843 F.3d 325, 329 (8th Cir. 2016) 
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(discussing jurisdictional nature of federal question); Fort Yates Pub. Sch. Dist. No. 4 v. Murphy, 

786 F.3d 662, 670 (8th Cir. 2015) (“Tribal sovereign immunity is a jurisdictional threshold 

matter.”)     

A. The State of South Dakota’s Suit Alleges No Federal Question 
 

The Complaint must be dismissed for lack of subject matter jurisdiction, as the Complaint 

fails to raise a federal question.  It is axiomatic that federal courts are courts of limited jurisdiction.  

Kokkonen, 511 U.S. at 378.  Therefore, the initial presumption by a federal court must be that it 

lacks jurisdiction, and the burden then rests on the party asserting jurisdiction to prove that it exists.  

Id.  The State fails to satisfy the limited circumstances that permit federal jurisdiction pursuant to 

28 U.S.C. § 1331.  The Eighth Circuit has summarized the requirements to establish federal 

question jurisdiction: 

[T]he question whether a claim ‘arises under’ federal law must be determined by 
reference to the ‘well-pleaded complaint.’” Merrell Dow Pharm. Inc. v. Thompson, 
478 U.S. 804, 808 (1986) (quoting Franchise Tax Bd. v. Constr. Laborers Vacation 
Trust, 463 U.S. 1, 9-10 (1983)). The well-pleaded complaint rule “provides that 
federal jurisdiction exists only when a federal question is presented on the face of 
the plaintiff’s properly pleaded complaint.” Caterpillar Inc. v. Williams, 482 U.S. 
386, 392 (1987). “Federal question jurisdiction exists if the well-pleaded complaint 
establishes either that federal law creates the cause of action or that the plaintiff’s 
right to relief necessarily depends on resolution of a substantial question of federal 
law.” Williams v. Ragnone, 147 F.3d 700, 702 (8th Cir. 1998) (citation and 
quotation marks omitted). 

Great Lakes, 843 F.3d 325, 329 (8th Cir. 2016).  The Complaint in this case fails to satisfy these 

requirements. 

Federal subject matter jurisdiction lies only if a plaintiff states a cause of action arising 

under the Constitution, laws, or treaties of the United States. 28 U.S.C. § 1331.  That federal 

question must be established in the Complaint itself, not through any subsequent defenses.  Skelly 
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Oil v. Phillips Petroleum, 339 U.S. 667, 672 (1950).  Even without reaching the merits, it is 

apparent that the State does not pose a cognizable complaint.  The State’s basis for jurisdiction is 

inadequate, on its face:  

This action arises under the Federal Aid Highways Act, 23 U.S.C. § 101 et seq., 
and the Declaratory Judgment Act, 28 U.S.C. § 2201 et seq.  This court has 
jurisdiction over this action pursuant to 28 U.S.C.  § 1331.2  

Compl. at ¶ 2.   

Rule 8 of the Federal Rules of Civil Procedure requires that a plaintiff give notice of the 

legal basis for a claim. Fed. R. Civ. P. 8.   The Complaint’s vague citation to the Federal Aid 

Highways Act, 23 U.S.C. § 101 et seq., is insufficient.3  The 23 U.S.C. § 101 “et seq,” in the 

citation sweeps in all 610 sections of Title 23 of the United States Code without specifying which 

one would allow for the State’s claims to be brought.  While the Cheyenne River Sioux Tribe has 

diligently searched this mass of material for a plausible federal statutory basis for any cause of 

action here, it has not found any.  The State failed its basic duty to set forth a claim for its cause 

of action.   

The Complaint must present a substantial question of federal law.  Hagans v. Lavine, 415 

U.S. 528, 536-37 (1974); Great Lakes, 843 F.3d at 329.  An “attenuated and unsubstantial” claim 

cannot support federal jurisdiction.  Newburyport Water v. Newburyport, 193 U.S. 561, 579 

(1904).    The road in question is a federal highway; that issue is not in contest.  Instead, the central 

question presented in the Complaint is the right to place speed limit signs, or meaningfully, the 

 
2 Typographical errors in original corrected. 
3 The Federal Aid Highways Act, enacted in 1956, authorized construction of the interstate 
highway system. The road in question is not an interstate highway; no statutory reference is 
apparently relevant. 
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right to determine speed limit on that road.   The Complaint relies on South Dakota law for its 

assertion of authority.  Thus, state law, not federal law is central to the complaint. 

Nor can federal jurisdiction be established by defenses, based in federal law, that the 

Cheyenne River Sioux Tribe may raise to a properly pleaded complaint.  As to this rule, Supreme 

Court precedent is long and unequivocal.  “Plaintiff’s claim itself must present a federal question 

‘unaided by anything alleged in anticipation of avoidance of defenses which it thought the 

defendant may interpose.”  Skelly Oil, 339 U.S. at 672 (quoting Taylor v. Anderson, 234 U.S. 74, 

75-76 (1914).  Likewise, “the presence of a tribal sovereign as a party is not by itself sufficient to 

raise a federal question.”  Oglala Sioux Tribe v. Schwarting, 894 F. Supp. 2d 1195, 1199 (D. Neb. 

2012) (citing Peabody Coal Co. v. Navajo Nation, 373 F.3d 945, 949 (9th Cir. 2004)).  

Neither does the Declaratory Judgment Act, of itself, establish federal question jurisdiction.  

The Declaratory Judgment Act merely authorizes a form of relief and is limited to cases already 

within a court’s jurisdiction.  28 U.S.C. § 2201 (“In a case of actual controversy within its 

jurisdiction . . .”) The Supreme Court clarified the limitation: 

The Declaratory Judgment Act allowed relief to be given by way of recognizing the 
plaintiff's right even though no immediate enforcement of it was asked. But the 
requirements of jurisdiction-the limited subject matters which alone Congress 
has authorized the District Courts to adjudicate-were not impliedly repealed or 
modified. 
 

Skelly Oil, 339 U.S. at 671 (emphasis added).   

There is no federal question. The case is founded entirely in the State’s attempt to impose 

its own laws on lands owned by the Cheyenne River Sioux Tribe within the Cheyenne River Sioux 

Reservation, based only on an unproven easement that, at best, permits the State to construct and 

maintain the road.  The State seeks to prevent the government of a sovereign nation from regulating 
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highway speed limit signs; or more generously, it seeks to prevent a sovereign nation from 

regulating the speed limit within a federally recognized Indian reservation.  Compl. at ¶¶ 39, 41.  

Far from citing federal law, the State relies on its own definition of public highway, and its own 

assertion of state jurisdiction.  Id. at ¶ 7.  The State asserts that speed limits are controlled by state 

law.  Id. at ¶ 9. State law and regulations control the mechanism for establishing speed limits.  Id. 

at ¶ 10.  State law controls the process for modifying speed limits. Id. at ¶ 11.  This court lacks 

jurisdiction over a case arising from those laws.  

B. The State of South Dakota’s Lawsuit Is Barred by Tribal Sovereign 
Immunity from Suit 
 

In addition to failing to raise a federal question, the State’s lawsuit is barred by the doctrine 

of tribal sovereign immunity from suit, which the State brazenly acknowledges in its brief in 

support of Preliminary Injunction.  The State’s shotgun approach to pleading – suing the Tribe 

itself, Tribal Chairman Frazier in his official capacity, and Tribal Chairman Frazier in his 

individual capacity, does not overcome the Tribe’s immunity. As a result, this court lacks 

jurisdiction to hear the State’s suit. 

   The Supreme Court has recognized that “the common-law immunity from suit traditionally 

enjoyed by sovereign powers” is “[a]mong the core aspects of sovereignty that tribes possess.” 

Bay Mills, 572 U.S. at 788 (quoting Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978) 

(internal quotations omitted).  This immunity “is a necessary corollary to Indian sovereignty and 

self-governance.”  Id. (quoting Three Affiliated Tribes of the Fort Berthold Reservation v. Wold 

Eng’g, 476 U.S. 877, 890 (1986)).  Absent a clear and unequivocally expressed waiver of sovereign 

immunity or congressional authorization, Indian tribes are not subject to suit in any forum.  C&L 

Enter., Inc. v. Citizen Band of Potawatomi Indian Tribe of Okla., 532 U.S. 411, 418 (2001).   
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Tribal sovereign immunity from suit constitutes a threshold jurisdictional question that 

courts must resolve before proceeding to the merits.  Fort Yates Pub. Sch. Dist. No. 4, 786 F.3d at 

670.    It is well established in this Circuit and others that when jurisdiction is challenged in a 

motion to dismiss asserting tribal sovereign immunity from suit, the party asserting subject matter 

jurisdiction – the plaintiff – bears the burden of proving its existence.  Amerind Risk Mgmt. Corp., 

633 F.3d at 685; accord Pistor v. Garcia, 791 F.3d 1104, 1111 (9th Cir. 2015); Miller v. Wright, 

705 F.3d 919, 923 (9th Cir. 2013); Basso v. Utah Power & Light Co., 495 F.2d 906, 909 (10th Cir. 

1974).  

The State’s claims against the Cheyenne River Sioux Tribe are categorically barred by 

tribal sovereign immunity.  Not only does the State fail to allege any clear and unequivocally 

expressed waiver of sovereign immunity or any Congressional authorization for its suit; as noted 

above, it concedes in its briefing papers that “the [Cheyenne River Sioux Tribe] has sovereign 

immunity.”  ECF 3 at 9.  In light of the State’s plain understanding of the Tribe’s immunity, it is 

unclear why the State has named the Cheyenne River Sioux Tribe as a defendant in this matter and 

attempted to bring the sovereign before this court.  The Tribe is immune from this suit, and this 

court therefore lacks subject matter jurisdiction to hear any claims against it. 

 The State’s attempt to avoid tribal sovereign immunity by naming Cheyenne River Sioux 

Tribal Chairman Harold Frazier in both his individual and official capacities is likewise unavailing.  

A party “cannot circumvent tribal immunity by the simple expedient of naming an officer of the 

Tribe as a defendant, rather than the sovereign entity.”  Roeman v. United States, No. 4:19-CV-

4006, 2020 WL 2770555, at *5 (D.S.D. May 28, 2020) (citing Cook v. AVI Casino Enters., Inc., 

548 F.3d 718, 727 (9th Cir. 2008)); see also Lewis v. Clarke, 137 S. Ct. 1285, 1290 (2017).  
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Although there are narrow exceptions to this general rule, neither overcomes the Tribe’s immunity 

from the State’s suit. 

First, suits against tribal officers in their individual capacity are not barred by sovereign 

immunity from suit in actions seeking only money damages where the real party in interest is the 

individual, not the sovereign.  Lewis, 137 S. Ct. at 1291; see also Roeman, 2020 WL 2770555, at 

*5.  .   The Lewis exception, however, does not overcome the jurisdictional bar here.  The State’s 

suit seeks injunctive, not monetary relief.  And the injunction seeks to restrain Chairman Frazier 

from exercising the Tribe’s sovereign governmental authority, which he only exercises as a 

function of his power as the elected Chairman of the Cheyenne River Sioux Tribe and pursuant 

to the authority granted to him by the Cheyenne River Sioux Tribal Constitution and 

RESOLUTION 175-2020-CR, which renders the Tribe the real party in interest.  Lewis, 137 S. 

Ct. at 1291 (noting that the tribe is the real party in interest when “the relief sought is only 

nominally against the official and is against the official’s office and thus the sovereign); Roeman, 

2020 WL 2770555, at *5 (noting that the tribe is real party in interest when “obtaining relief 

against the officer will . . . in effect, be obtained against the sovereign[,] [f]or the sovereign can 

only act through agents. . .”).  Hence, the State’s individual capacity claims against Chairman 

Frazier are barred by tribal sovereign immunity from suit. 

Second, another limited exception accepted by this jurisdiction is inapplicable here.  That 

exception, articulated in dicta in Michigan v. Bay Mills Indian Community, 572 U.S. 782, suggests 

that “tribal immunity does not bar suits ‘for injunctive relief against individuals, including tribal 

officers, responsible for unlawful conduct.’”  Whiting v. Martinez, No. 3:15-CV-03017, 2016 WL 
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2997434, *3 (D.S.D. Jan. 22, 2016) (Lange, J.).  This tribal Ex parte Young4 theory of official 

capacity liability also does not overcome the jurisdictional bar here.  As both the Supreme Court 

and the Second Circuit have explained, tribal official capacity liability suits alleging violations of 

state law5 exist only by virtue of the well-worn principle that “Indians going beyond reservation 

boundaries are subject to any generally applicable state law,” and hence may be found to violate 

state law.  Bay Mills, 572 U.S. at 795-96 (emphasis added) (citing Wagnon v. Prairie Band 

Potawatomi Nation, 546 U.S. 95, 113); Gingras v. Think Finance, Inc., 922 F.3d 112, 121 (2019) 

(citing Mescalero Apache Tribe v. Jones, 41 U.S. 145, 148-9 (1973) (“Tribal sovereign immunity 

notwithstanding, “[a]bsent express federal law to the contrary, Indians going beyond reservation 

boundaries have generally been held subject to non-discriminatory state law otherwise applicable 

to all citizens of the State.”).  Consequently, official capacity suits against tribal officials for 

violation of state law are barred by tribal sovereign immunity from suit unless the conduct alleged 

has occurred off the reservation.  Bay Mills, 572 U.S. at 795 (discussing state recourse for alleged 

tribal violation of state law that occurs “off the reservation”); Gingras, 922 F.3d at 122 (discussing 

state recourse for alleged state law violations “off Indian lands” and “off-reservation conduct) 

(emphasis in original).  The territorial nature of the tribal Ex parte Young theory is a bright line 

that defines the “limits of tribal sovereign immunity” as defined by the Supreme Court.  Gingras, 

922 F.3d at 123.  Further, as Gingras explained, the requirement of off-reservation conduct to 

trigger the tribal Ex parte Young theory is consistent with the policy that animates the narrowly 

drawn tribal Ex parte Young theory, which is the fear that without granting states such recourse 

 
4 209 U.S. 123 (1908). 
5 As set forth in detail in part I(A) supra, the state has not alleged any violations of federal law 
and has only vaguely alleged violations of state law.  
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“[t]ribes and their officials would be free, in conducting affairs outside of reserved lands, to violate 

state laws with impunity.”  Id. at 124 (emphasis added).  The Gingras court elaborated:  

An Ex parte Young-type suit protects a state’s important interest in enforcing its 
own laws and the federal government’s strong interest in providing a neutral forum 
for the peaceful resolution of disputes between domestic sovereigns, and it fairly 
holds Indian tribes acting off-reservation to their obligation to comply with 
generally applicable state law.   
 

Id. (emphasis added).   

 The State’s official capacity claims against Chairman Frazier are premised on conduct that 

the State concedes occurred on the Cheyenne River Sioux Indian Reservation.  The tribal Ex parte 

Young theory, articulated by the Supreme Court and recently explicated by the Second Circuit, 

does not permit official capacity suits against tribal officials for conduct that occurred on the 

reservation.  On that basis, this court lacks subject matter jurisdiction over the State’s suit and 

therefore must dismiss. 

 Nevertheless, even if the State’s official capacity claim were not barred by the on-

reservation nature of the conduct at issue, the State has also failed to allege that Chairman Frazier 

or the Tribe engaged in any unlawful conduct.  As set forth in detail in part II(C)(2) infra, the 

Tribe’s efforts to protect the health and safety of its members by regulating speed on reservation 

roadways constitutes a lawful exercise of the Tribe’s inherent sovereignty.  Absent an allegation 

of unlawful conduct, no Ex parte Young style lawsuit can proceed. 

 For the reasons set forth above, this court lacks subject matter jurisdiction over this matter 

because of the Tribe’s sovereign immunity from suit.  The suit must be dismissed. 

II. The State of South Dakota Is Not Entitled to a Preliminary Injunction 
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Although lack of subject matter jurisdiction categorically bars the State’s lawsuit, the 

State’s motion for preliminary injunction also fails in its own right as the State cannot meet its 

burden of proving any of the factors required for such relief, but particularly because the State 

cannot succeed on the merits.  

“A preliminary injunction is an extraordinary remedy never awarded as of right.”  Winter 

v. NRDC, 555 U.S. 7, 23 (2008).   The court must balance four factors in deciding a motion for 

preliminary injunction: “(1) the threat of irreparable harm to the movant; (2) the state of balance 

between this harm and the injury that granting the injunction will inflict on the other parties litigant; 

(3) the probability that movant will succeed on the merits; and (4) the public interest.”  Dataphase 

Sys., Inc. v. CL Sys., Inc., 640 F.3d 109, 114 (8th Cir. 1981).  “The party seeking injunctive relief 

bears the burden of proving all of the Dataphase factors.”  Watkins Inc. v. Lewis, 346 F.3d 841, 

844 (2003).  In cases where, as here, the preliminary injunctive relief is identical to the relief the 

movant would obtain after trial on the merits, “[t]he burden on the movant is a heavy one.”  

Sanborn Mfg. Co., Inc. v. Campbell Hausfeld/Scott Fetzer Co., 997 F.2d 484, 486 (8th Cir. 1993) 

(internal citation and punctation omitted).  

A. The State of South Dakota Proves No Threat of Irreparable Harm 

The State has argued that there is a possibility of irreparable harm because the Tribe has 

lowered the speed limit on a section of U.S. Hwy 212.  Specifically, the State’s brief identifies 

concerns that the Tribe’s signs are not “correct,” that 45 mph may not be a safe speed limit, that 

the Tribe’s speed limit signs fail to comply with the State’s Manual of Uniform Traffic Control 

Devices (“MUTCD”), and that no study was conducted to consider whether 45 mph is a safe speed 
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limit.  ECF 3 at 7-8.  In addition, the State identifies a litany of state laws to which the Tribe did 

not submit in its efforts to lower the speed limit.  Id. at 8.     

  The harm that the State fears here is that the Tribe will continue to lawfully govern the 

roadways of its Reservation pursuant to the Tribe’s Traffic Code.  However, South Dakota’s 

attempts to exercise jurisdiction on the Tribe’s reservation roadways threaten the true harm here.  

As previously acknowledged by the Eighth Circuit, “[j]urisdiction over highways does not go very 

far reducing lawlessness on reservations, but simply introduces a third party to the already complex 

jurisdiction pattern on reservations.”  Rosebud Sioux Tribe v. South Dakota, 900 F.2d 1170, 1166 

(8th Cir. 1990).        

The State cites no evidence that lower speed limits “promote some serious traffic risks for 

drivers and others.”  Moreover, claims that a reduction from 55 mph to 45 mph is dangerous are 

disingenuous given the facts cited by the State.  The Affidavit of John W. Villbrandt admits that 

on September 15, 2020, Cheyenne River Sioux Tribal Police Officer Clifford Martell requested 

that the SDDOT install flashing, yellow lights on the 45 mph signs to alert drivers to the transition.  

Villbrandt Aff. at ¶ 17.  On September 16, 2020, Villbrandt telephoned Officer Martell back to tell 

him “DOT would not be installing flashing yellow lights on the 45 mph signs, as the legal speed 

limit is currently 55 mph.”  Villbrandt Aff. at ¶ 19.  It is clear from this exchange that the State’s 

primary concern is not traffic risks to drivers or pedestrians in La Plant; rather it is the failure of 

the Tribe to follow the State’s directive as to the roadways.   

The State’s final and most astonishing argument is that “the State will be irreparably 

harmed as the [Tribe] has sovereign immunity.”  As noted above, the Tribe agrees strongly with 

the State that “[the Tribe] has sovereign immunity” and that the “State has limited remedies 
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available because of the Defendant’s sovereign immunity.”  ECF 3 at 9-10.  In fact, that alone 

should end this matter.  However, the State seems to suggest that complaining that no remedy will 

ever be available under law is somehow equivalent to a traditional showing that subsequent legal 

remedies will be inadequate.  The State cannot establish irreparable harm by complaining that the 

court lacks jurisdiction.  To the contrary, the jurisdictional bar in this matter because of sovereign 

immunity both prevents a full consideration of the merits of the case and renders a preliminary 

injunction unavailable, without regard to the State’s assertion of resulting harm.   

Moreover, the cases cited by the State in making this argument – Idaho v. Coeur d’Alene 

Tribe, 794 F.3d 1039 and Wisconsin v. Stockbridge-Munsee Community, 67 F.Supp.2d 990 – do 

not provide a legal basis for circumventing tribal sovereign immunity upon a showing of 

irreparable harm as suggested by the State.  Both of those cases were brought by states pursuant 

to the Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. §§ 2701, et seq. (1988).  IGRA provides 

states with the limited ability to sue tribes for illegal gaming activity taking place on Indian lands 

— as part of partial abrogation of tribal sovereign immunity in a tribal state gaming compact.  25 

U.S.C. § 2710(d)(7)(A)(ii).  The State may not bring a case regarding speed limits on the Tribe’s 

Reservation under IGRA, nor has it offered up any other federal law under which it may maintain 

this suit.       

B. The Threat of Harm to the Cheyenne River Sioux Tribe Outweighs Any Alleged 
Harm to the State of South Dakota 
 
Pursuant to Dataphase, courts must consider “the injury that granting the injunction will 

inflict on other parties.”  640 F.2d at 113.  The State makes the specious and unsupported claim 

that the Tribe’s efforts to protect residents of La Plant by imposing a 10-mph speed limit reduction 

will endanger “the citizens of South Dakota,” calling the Tribe’s actions “arbitrary.”  ECF 3 at 14.  
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In fact, as set forth in detail above, the speed reduction is based on actual observations and studies 

of Tribal safety professionals that have demonstrated increased risk to pedestrians, especially 

children, that can be mitigated by requiring motorists to slow down while driving through La Plant.  

Martell Aff. at ¶¶ 4-7; Longbrake Aff. at ¶ 4.  The heightened risk to Tribal residents arising from 

increased vehicle and pedestrian traffic in La Plant is occurring now.  Id.  Tribal officials have 

already observed near misses in the area.  Id.  Ignoring these concerns, the State seeks an order to 

immediately increase the speed limit in La Plant and to maintain that increased speed limit 

indefinitely and at the State’s discretion.  

Not only would an injunction potentially increase the risk of bodily harm or death to Tribal 

residents, it would thrust the Tribe back into a lengthy bureaucratic back-and-forth of the kind 

described by the State in its briefing papers – an exercise that appeared aimed at a jurisdictional 

show of force rather than enhancing actual safety.  ECF 3 at 1-7.  Non-physical harms — such as 

the wrongful interference with ongoing tribal government — also must factor in the injunction 

calculus.  See, e.g., Richland/Wilkin Joint Powers Auth. v. U.S. Army Corps of Eng’rs, 279 F. Supp. 

3d 846, 880 (D. Minn. 2019) (holding that a nuisance is the kind of harm that factors in the 

injunction analysis).  These harms to the Tribe outweigh unsubstantiated harm to the State.  

Therefore, this injunction must be denied. 

C. Because South Dakota Lacks Jurisdiction over Highways Running Through Indian 
Lands, It Will Be Unable to Succeed on the Merits of Its Claims 
 
The State of South Dakota cannot succeed on the merits of its claims against the Tribe.  As 

described above, the sovereign immunity of the Tribe and its officials deprive this court of subject 

matter jurisdiction to hear these claims.  Moreover, the State has failed to identify a federal statute 

underlying their action to confer jurisdiction on this court.  Assuming, arguendo, that the State 
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could overcome these jurisdictional bars to suit, the suit will still not succeed on its merits because 

the State’s sweeping, uncited claims of jurisdiction over roads on the Cheyenne River Sioux 

Tribe’s Reservation are patently false.   

1. The State of South Dakota Lacks Jurisdiction over the Tribe and Its Members on 
the Tribe’s Reservation. 
 

“[H]istorically, the Federal government has been highly protective of the Tribes’ right to 

be free from harm and interference by states.”  South Dakota v. Cummings, 679 N.W. 2d 484, 487-

88 (S.D. 2004).  State law is not generally applicable to Indian affairs within the territory of an 

Indian tribe, absent the consent of Congress.  Worcester v. Georgia, 31 U.S. 515, 562-563 (1832).  

Furthermore, states lack both civil and criminal jurisdiction over Indians within Indian Country.  

See, e.g., The Kansas Indians, 72 U.S. 737 (1867); Okla. Tax Comm’n v. Sac & Fox Nation, 508 

U.S. 114, 125 (1993); United States v. Kagama, 118 U.S. 375, 384-385 (1886); Cummings, 679 

N.W. 2d at 489 (state police officers may not pursue tribal members onto reservation).   

The State claims, with no support, that it and the SDDOT “has [sic] the exclusive right to 

regulate the speed limit on the US and State highways in South Dakota.”  ECF 3 at 10.  This 

statement greatly overstates the jurisdiction of the State of South Dakota and SDDOT.  While the 

State of South Dakota has jurisdiction over many of the State’s highways, “the State of South 

Dakota has no jurisdiction over the highways running through Indian lands in the State.”  Rosebud 

Sioux Tribe, 900 F.2d at 1166.     

An exception to the general prohibition against state jurisdiction was granted by Congress 

in Public Law 83-280, which allows for certain states to exercise concurrent criminal and civil 

jurisdiction with tribes in Indian Country.  Act of Aug. 15, 1953, 67 Stat. 588 (codified as amended 

at 18 U.S.C. § 1162, 25 U.S.C. §§ 1321-1326, 28 U.S.C. §§ 1360).  However, in Rosebud Sioux 
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Tribe v. South Dakota, the court reviewed the specific issue of “whether South Dakota currently 

has civil and criminal jurisdiction over highways running through Indian land in the state.”  

Rosebud Sioux Tribe, 900 F.2d at 1168.  In its decision, which detailed why Public Law 280 had 

never been properly adopted by the state of South Dakota, the court held that the state did not have 

jurisdiction over reservation highways.  Id. at 1174 (“There is no question that in the enactment of 

the tribal consent requirement the Tribes were provided a vested interest in self-government and 

were afforded congressional assurance that jurisdiction not previously assumed by the state could 

not be taken from them without their consent.”)   

Despite such clear precedent, the State attempts to conjure jurisdiction for itself by 

referencing claimed easements, statue statutes, and federal case law relating to the jurisdiction of 

tribes over non-Indians. It inappropriately does so without ever bringing to the court’s attention 

the determinative holding in Rosebud Sioux Tribe v. South Dakota, 900 F.2d at 1174.  The State is 

without power to create its own jurisdiction over the Tribe or its members on the Tribe’s 

Reservation.   

The State claims, without offering any clear proof of the same6, that it maintains an 

easement over the section of road in dispute in this case for which the Tribe was compensated and 

that said easement is without “limitations to tenure.”  ECF 3 at 10.  The State then inappropriately 

cites Strate v. A-1 Contractors, 520 U.S. 438 (1997) for its claim that because of that easement 

“traffic is subject to the State’s control.”  Here, the State misrepresents Strate.  In Strate, the 

 
6 It is not clear that within the unorganized 37-page Exhibit 1 to the State’s brief in support of 
preliminary injunction that the State has provided the court with a copy of the actual easement 
claimed for the specific portion of road that is the subject of this dispute.  The Tribe understands 
that many of the easements claimed by State of South Dakota with respect to reservation roads 
have been lost and/or were never properly created.   
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Supreme Court considered “the adjudicatory authority of tribal courts over personal injury actions 

against defendants who are not tribal members.” 520 U.S. at 442.  Finding that the tribal court 

lacked such authority, the Court explained that such a case would “fall within state or federal 

regulatory and adjudicatory governance” and that it was purposefully and specifically expressing 

“no view on the governing law or proper forum when an accident occurs on a tribal road within a 

reservation.”  Id.  

The State then claims that it has exclusive jurisdiction over the Tribe’s Reservation because 

of a series of state statutes:  SDCL 31-1-5; 31-4-14; 31-4-206; 31-5-1; 32-25-7; 1-26-13.  Federal 

law prevents these statutes from creating jurisdiction over the Tribe’s Reservation.  See, e.g., The 

Kansas Indians, 72 U.S. 737; Okla. Tax Comm’n, 508 U.S. at 125; Kagama, 118 U.S. at 384-385.  

Furthermore, asserting these statutes to claim jurisdiction over the Tribe’s Reservation is a direct 

violation of South Dakota’s own Constitution.   

The United States Congress required that the State of South Dakota disclaim jurisdiction 

over Indian lands within its state constitution as a condition of its admission as a state in the Union.  

Act of Feb. 22, 1889, ch. 180, § 4, 25 Stat. 676.  Consistent with the 1889 Act, Article XXII of 

South Dakota’s Constitution provides that: 

[T]he people inhabiting said proposed States do agree and declare that they 
forever disclaim all right and title to the unappropriated public lands lying 
within the boundaries thereof, and to all lands lying within said limits owned 
or held by any Indian or Indian tribes; and that until the title thereto shall 
have been extinguished by the United States, the same shall be and remain 
subject to the disposition of the United States, and said Indian lands shall 
remain under the absolute jurisdiction and control of the Congress of the 
United States. 
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S.D. Const., Art. XXII.  Thus, based upon the language that “Indian lands shall remain under the 

absolute jurisdiction and control of the Congress of the United States,” the State’s attempts to 

claim jurisdiction here violate not only federal law, but also the State’s own Constitution.   

 Finally, the State asserts a series of federal cases that addressed the jurisdiction of tribes 

(and tribal courts in particular) over non-Indians to assert that it has jurisdiction over the Tribe in 

this matter.  Even if arguendo, the State were able to make the case that the Tribe lacked 

adjudicatory or regulatory authority over non-Indians on the Reservation, such a claimed lack of 

Tribal jurisdiction does not then equate to an automatic finding of state jurisdiction.  As noted 

above, in Strate v. A-1 Contractors, the Court refused to determine whether there might be federal 

or state jurisdiction, in the absence of tribal jurisdiction.  520 U.S. at 442.   

 Similarly, the Supreme Court of South Dakota has warned against treating limitations to a 

Tribe’s jurisdiction as an excuse to find state jurisdiction.  Cummings, 679 N.W. 484.  “The 

question in [Nevada v.] Hicks[, 535 U.S. 353 (2001)] was whether the tribal court had jurisdiction 

over state officers acting in their individual or official capacity on tribal land.  Hicks should be 

construed to address that question only, and in fact, several federal courts have done so.”  Id. at 

489 (citing McDonald v. Means, 309 F.3d 530 (9th Cir. 2002); MacArthur v. San Juan Cnty., 309 

F.3d 1216 (10th Cir. 2002); United States v. Archambault, 174 F.Supp.2d 1009 (D.S.D. 

2001); Fid. and Guar. Ins. Co. v. Bradley, 212 F.Supp.2d 163 (W.D.N.C. 2002)).  Here, just as it 

was in State v. Cummings, tribal sovereignty is being used — not as a sword — but “as a shield to 

protect the Tribe’s sovereignty from incursions by the state.”  Cummings, 679 N.W. at 487. 

2. The Tribe Retains the Power to Make Laws Governing the Reservation and to 
Exclude or Detain Individuals Who Violate the Same 
 

Case 3:20-cv-03018-RAL   Document 22   Filed 10/14/20   Page 22 of 28 PageID #: 179

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002658590&pubNum=0000506&originatingDoc=Icc76a5f6ff7311d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002638188&pubNum=0000506&originatingDoc=Icc76a5f6ff7311d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002638188&pubNum=0000506&originatingDoc=Icc76a5f6ff7311d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001913399&pubNum=0004637&originatingDoc=Icc76a5f6ff7311d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001913399&pubNum=0004637&originatingDoc=Icc76a5f6ff7311d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002479518&pubNum=0004637&originatingDoc=Icc76a5f6ff7311d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


COMBINED MEMORANDUM IN SUPPORT OF  
DEFENDANTS’ MOTION TO DISMISS AND 
OPPOSITION TO MOTION FOR PRELIMINARY 
INJUNCTION 
(No. 3:20-CV-03018-RAL)   Page 23 of 28 
 
 

Tribes have plenary and exclusive jurisdiction to exercise powers of self-government over 

their members and their territory.  Worcester, 31 U.S. at 555.  The “sovereignty that Indian tribes 

retain is of a unique and limited character.”  United States v. Wheeler, 435 U.S. 313, 322-23 (1978).  

While courts have found that tribes often lack jurisdiction over non-Indians, tribes are never 

foreclosed from passing laws for the regulation and protection of their reservations and from 

enforcing those laws.  A tribe's inherent sovereignty includes the power to exclude from tribal 

lands persons whom it deems to be undesirable.  United States v. Mazurie, 419 U.S. 544, 557 

(1975) (tribes retain authority to govern “both their members and their territory”).      

Furthermore, the Supreme Court has made explicitly clear that tribes retain the power to 

detain non-Indians who violate tribal law but over whom they may not otherwise exercise 

jurisdiction.  In Duro v. Reina, the Supreme Court held that tribal law enforcement possessed 

authority “to restrain those who disturb public order on the reservation, and if necessary, to eject 

them.” 495 U.S. 676, 697 (1990).  Further, if the tribe itself does not possess jurisdiction to try and 

punish an offender, “tribal officers may exercise their power to detain the offender and transport 

him to the proper authorities [for prosecution].”  Id.  And in Strate v. A-1 Contractors, the Supreme 

Court specifically acknowledged that “[w]e do not here question the authority of tribal police to 

patrol roads within a reservation, including rights-of-way made part of a state highway, and to 

detain and turn over to state officers nonmembers stopped on the highway for conduct violating 

state law.”  520 U.S. at 456 n.11 (citing State v. Schmuck, 121 Wash.2d 373, 390, 850 P.2d 1332, 

1341 (en banc) (recognizing that a limited tribal power “to stop and detain alleged offenders in no 

way confers an unlimited authority to regulate the right of the public to travel on the Reservation's 

roads”), cert. denied, 510 U.S. 931 (1993)); see also, e.g., United States v. Terry, 400 F.3d 575, 
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579–80 (8th Cir. 2005) (upholding overnight detention of a non-Indian in a tribal jail where state 

law enforcement officials found it inconvenient to take custody of him until the next morning); 

United States v. Nichols, No. 13-30158, 2014 WL 4294529, at *4 (D.S.D. Aug. 20, 2014) (“Even 

when [a tribe] lacks civil or criminal jurisdiction over a nonmember, their officers nonetheless may 

eject individuals who have violated tribal law or stop, detain and deliver them to the proper 

authorities.”); Ortiz-Barraza v. United States, 512 F.2d 1176 (9th Cir. 1975) (upholding tribal 

officer's stop, search, and detention of a non-Indian believed to be violating state or federal law on 

public roads running through the reservation, and turning him over to the DEA after finding 

marijuana in his camper); State v. Haskins, 887 P.2d 1189 (Mont. 1994) (tribal officers did not 

exceed their authority when they investigated non-Indian's drug trafficking activities on 

reservation and turned evidence over to state authorities for use in his criminal prosecution); State 

v. Pamperien, 967 P.2d 503 (Or. Ct. App. 1998) (upholding tribal officer's authority to stop, arrest 

and detain non-Indian for on-reservation violations of state speeding law).  

Despite clear and voluminous precedent, the State is attempting to prevent the Tribe from 

its lawful exercise of its right to self-governance.  The State has no legal right or ability to do so.     

D. The Granting of an Injunction Is Not in the Public Interest Because It Would Harm 
the Public Interest 
 
“A preliminary injunction is an extraordinary remedy never awarded as of right.”  Winter, 

555 U.S. at 23.   Traditional injunction factors require the party seeking an injunction to prove that 

the public interest will be furthered by an injunction.  E.g., Planned Parenthood Minn., N.D., S.D. 

v. Rounds, 530 F.3d 724, 752 (8th Cir. 2008).  The opposite is also true.  Harm to the public interest 

weighs against the issuance of an injunction.  Benisek v. Lamone, 138 S. Ct. 1942, 1944-45 (2019); 

Winter, 555 U.S. at 25-26.  Harm to the public interest weighs heavily in the injunction calculation.  
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Winter, 555 U.S. at 24 (“In exercising their sound discretion, courts of equity should pay particular 

regard for the public consequences in employing the extraordinary remedy of injunction.”).  

Indeed, harm to the public interest is such a significant factor that it can weigh against injunctive 

relief even where the plaintiff has shown irreparable harm.  E.g., Yakus v. United States, 321 U.S. 

414, 440-41 (1944). 

Notwithstanding the “heavy burden” the State bears in proving its entitlement to an 

injunction, it cites no authority to support its claim that an injunction serves the public interest.  

Watkins Inc., 346 F.3d at 844; see also Sanborn Mfg. Co., Inc., 997 F.2d at 486.  Instead, it makes 

unsupported, conclusory statements:  

• “Maintaining a public highway is clearly in the public interest.”  ECF 3 at 15. 

• Reducing the speed limit “creates an unnecessary risk to drivers.”  Id.  

• The Tribe “does not have authority to restrict travel on US Hwy 212.”  Id. 

As an initial matter, the Tribe does not dispute that highway maintenance has public 

consequences.  As the State says, that is “clear.”  What is not so “clear” is whether that factor 

weighs in the State’s favor.  Further, as set forth in parts II (A) and (C) supra, the State has failed 

to meet its burden of proving either that the Tribe’s regulation of speed limit on this stretch of road 

poses a risk of harm to anyone or that the Tribe does not have such authority.  Instead, as discussed 

at length in this brief, the Tribe has exercised its authority to regulate speed in La Plant to reduce 

a risk of harm to the public and it has done so as a lawful exercise of its authority under federal 

law. 

Denying this injunction serves the public interest because it furthers the federal Indian 

policy encouraging tribal self-government and the protection of the health and welfare of the 
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people of the Cheyenne River Sioux Indian Reservation.  See Montana v. United States, 450 U.S. 

544, 566 (1981).  Public policy, as expressed in both statutory and decisional law, can define the 

public interest for purposes of the Dataphase analysis.  See CDI Energy Servs. v. West River 

Pumps, Inc., 567 F.3d 398, 404 (8th Cir. 2009).  In this jurisdiction, the public interest weighs in 

favor of enforcing the principles of federal Indian policy.  Yankton Sioux Tribe v. Kempthorne, 

442 U.S. 774, 788 (D.S.D. 2006).  The Ninth Circuit, moreover, has expressly held that where a 

request for injunctive relief pits the federal Indian policy of enhancing tribal self-government 

against state infringement of the same, the balance tips in favor of the tribal interest.  White 

Mountain Apache Tribe v. Smith Plumbing Co., Inc., 856 F.2d 1301, 1304 (9th Cir. 1988). 

  The State fails to meet its burden of proving that an injunction would serve the public 

interest.  To the contrary, the public interest can be found in the Tribe’s efforts to reduce risk of 

harm to its people and enforcement of the federal Indian policy that encourages tribes to exercise 

their sovereignty to do the same.  The State’s motion for preliminary injunction therefore must 

be denied.  Benisek, 138 S. Ct. 1942.  

CONCLUSION 

 For the reasons set forth herein, the Tribe and Tribal Chairman Frazier respectfully request 

that this court dismiss the State’s lawsuit in its entirety or, in the alternative, deny its Application 

for Preliminary Injunction. 

Respectfully submitted this 14th day of October, 2020. 

 

/s/ Leonika Charging-Davison________________ 
Leonika Charging-Davison (SD Bar No. 3416) 
BIG FIRE LAW & POLICY GROUP LLP 
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