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INTRODUCTION 

Plaintiffs are entitled to a preliminary injunction to halt ground-disturbing construction 

activity at the San Diego A and El Centro A border fence projects until Defendants comply with 

federal laws that protect religious and cultural resources of central importance to Plaintiffs.  

Plaintiffs are likely to succeed on the merits because Defendants have not adequately consulted 

with Tribes regarding impacts on Kumeyaay cultural resources and human remains.  Defendants 

have not established adequate measures to identify human remains during construction and permit 

Plaintiffs to reinter such remains consistent with Kumeyaay religious beliefs.  This burden on 

Kumeyaay religious practices, and Defendants’ offer of consultation only in exchange for tribal 

acceptance of continued destruction, violates the First Amendment and RFRA.  Moreover, 

Defendants have not complied with laws that govern the projects and are not operating under a 

waiver that would permit them to construct without complying with those laws.   

Without an injunction, Plaintiffs will likely suffer irreparable harm due to the near certainty 

that human remains and cultural resources will be harmed or destroyed by ground-disturbing 

activity.  The record shows that ground-disturbing activity remains to be carried out in San Diego 

A in Jacumba, which is an area of a known settlement, and in El Centro A, which runs through an 

area of known prior settlements in Davies Valley and Skull Canyon.  It also shows that, although 

human remains were found near the construction site, Defendants have refused to take measures 

necessary to identify possible human remains, including adequate advance surveys, soil testing, 

and cadaver dogs.  These failures threaten Plaintiffs’ cultural patrimony and prevent Kumeyaay 

people from carrying out reburial ceremonies for remains disturbed during construction.  The 

public interest weighs in favor of an order requiring Defendants to halt ground-disturbing activity 

until they adequately consult with Tribes, lawfully authorize the projects, and comply with 

applicable environmental and historic preservation laws unless those laws are properly waived.   
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ARGUMENT 

I. PLAINTIFFS ARE LIKEY TO SUCCEED ON THE MERITS. 

For the following reasons, the Plaintiffs are likely to succeed on the merits, which is the 

“first and most important factor.”  Aamer v. Obama, 742 F.3d 1023, 1038 (D.C. Cir. 2014). 

A. Defendants Violated the Consultation Provision of the IIRIRA. 

Defendants acted not in accordance with law by failing to engage in consultation before 

construction, as required by IIRIRA § 102(b)(1)(C)(i).1  Defendants’ argument that Plaintiffs lack 

a claim under the APA hinges on the fact the IIRIRA does not specifically say that consultation 

must take place “before” construction.  Resp.10.  But Congress does not need to “incant magic 

words in order to speak clearly.”  Sebelius v. Auburn Reg’l Med. Ctr., 568 U.S. 145, 153 (2013).  

IIRIRA § 102(b)(1)(C)(i) clearly provides that the Secretary of Homeland Security “shall consult” 

with Indian tribes “to minimize the impact” on communities “located near the sites at which such 

fencing is to be constructed.”  (emphasis added).  Minimization of impacts requires consultation, 

by which the Secretary collects information required to protect the interests of border communities 

that the consultation provision of the IIRIRA specifically describes.  In contrast, consultation that 

takes place after construction would lack a “serious purpose” and would not be “likely to produce 

tangible results.”  Lujan v. Defs. of Wildlife, 504 U.S. 555, 585 (1992) (Stevens, J., concurring). 

Instead of explaining why this interpretation is wrong, Defendants cite cases analyzing 

whether there is an ultra vires cause of action under the IIRIRA.  Resp.18-19.  An APA claim does 

 
1 Plaintiffs’ right to sue under the APA, 5 U.S.C. § 702, and RFRA, 42 U.S.C. § 2000bb-1(c), 
neither of which were waived here, is preserved by IIRIRA § 102(b)(1)(C)(ii)(I), which 
specifically says the consultation subparagraph may not be construed to “create or negate any right 
of action for a State, local government, or other person or entity affected by this subsection.” 
(emphasis added).  That expressly preserves the Plaintiffs’ right of action.  Defendants’ arguments 
regarding the heightened standard for an ultra vires cause of action are misplaced, as the Plaintiffs 
have not brought ultra vires causes of action.  See Resp.8-10, 12, 19, ECF No. 16 (“Resp.”). 
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not require such specificity and can succeed even when a statute is ambiguous.  See Clean Wis. v. 

EPA, 964 F.3d 1145, 1166-67 (D.C. Cir. 2020).  Even so, these cases acknowledged that Plaintiffs’ 

interpretation is “wise,” “logical,” “makes sense,” and enables a “sensible and certainly better 

practice” than the Defendants’.  See N. Am. Butterfly Ass’n v. Nielsen, 368 F. Supp. 3d 1, 10 

(D.D.C. 2019); In re Border Infrastructure Envtl. Litig., 284 F. Supp. 3d 1092, 1125-26 (S.D. Cal. 

2018), cert. denied sub nom. Animal Legal Def. Fund v. Dep’t of Homeland Sec., 139 S. Ct. 594 

(2018), aff’d 915 F.3d 1213 (9th Cir. 2019); Resp. Ex. 1 at 23-24, ECF No. 16-1.  And Plaintiffs’ 

interpretation establishes a “meaningful standard against which to judge the agency’s exercise of 

discretion,” see Physicians for Soc. Resp. v. Wheeler, 956 F.3d 634, 642-44 (D.C. Cir. 2020), 956 

F.3d 634, 642-44 (D.C. Cir. 2020), against which the Defendants clearly violated the IIRIRA. 

As an initial matter, all of Defendants’ alleged consultation efforts took place after the 

Defendant Wolf had already issued the purported waivers, see Enriquez Decl. ¶28, ECF No. 16-5, 

and the overwhelming majority of communications took place after construction was already 

underway, see id. ¶¶14, 30-61.  This did not give the Tribes an adequate opportunity to consult 

before the Defendants took action.  And the Defendants’ communication efforts have failed to 

meet the IIRIRA’s requirements in other ways, as they have been insufficient to allow the 

government to “minimize the impact on the environment, culture, commerce, and quality of life” 

for the impacted Tribes.  IIRIRA § 102(b)(1)(C)(i).  Both the Department’s and the Corps’ own 

policies reflect the principle that tribal consultation must recognize the government-to-government 

relationship between the United States and tribes.  See Dep’t of Homeland Sec., Tribal 

Consultation Policy (“DHS Consultation Policy”);2 U.S. Army Corps of Eng’rs, Policy Guidance 

 
2 Available at https://www.dhs.gov/sites/default/files/publications/DHS%20Tribal%20
Consulation%20Policy%20Final%20PDF_0.pdf. 
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Letter No. 57 (Feb. 18, 1998).3  Consultation requires not just that the government share 

information but also that it involve Tribes in developing plans, at an early enough stage that the 

Tribes have an opportunity for meaningful input.  See, e.g., DHS Consultation Policy at 2 (“DHS 

will engage in Consultation with affected Tribal Governments prior to adopting policies or taking 

actions that are identified by DHS as having Tribal Implications.”).4  And the government must 

seriously consider the impacted Tribes’ views in developing and carrying out its plans.  The 

Defendants’ tribal outreach efforts, see Resp.13-15, fall far short of these standards.   

The Tribes explained to the Defendants on multiple occasions that mere communication is 

not government-to-government consultation, and that consultation must involve an official with 

authority to bind the government’s decision-making process.  Haws Decl. ¶¶12, 18, 21, ECF No. 

7-4.  Instead, as Defendants emphasize, the focus of the government’s outreach efforts has been 

on “shar[ing] information” rather than on gathering meaningful tribal input and working to 

accommodate the Tribes’ concerns.  Resp.13; Enriquez Decl. ¶¶29-31.5 

While the Defendants point to some communication between the Tribes and CBP, see 

Opp.13-14, they fail to acknowledge that in many of these instances, the Tribes repeatedly raised 

concerns that went unaddressed.  See, e.g., Haws Decl. ¶¶12, 18, 21; Santos Decl. Ex. 2, ECF No. 

7-2 (requesting halt to construction).  The Tribes repeatedly expressed concerns about the 

 
3 Available at https://usace.contentdm.oclc.org/digital/collection/p16021coll9/id/1457/. 
4 Analogous consultation requirements under other federal statutes similarly require early, 
meaningful consultation and consideration of tribal input.  See, e.g., 36 C.F.R. § 800.2(c)(2)(ii)(A) 
(“Consultation should commence early in the [NHPA] planning process”); Comanche Nation v. 
United States, No. CIV-08-849-D, 2008 WL 4426621, at *19 (W.D. Okla. Sept. 23, 2008).   
5 Even the government’s sharing of information has at times been so slow as to deprive the Tribes 
of meaningful input in the process.  After CBP discovered previously unidentified archaeological 
resources during the week of August 10, for instance, several weeks passed before Defendants 
shared these findings with the Tribes.  Enriquez Decl. ¶¶47, 49.  Construction continued unabated, 
depriving the Tribes an opportunity to provide timely input on the treatment of these objects.  
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inadequacy of tribal monitoring, including the need to add additional tribal monitors when CBP 

added a night shift to its construction schedule.  Enriquez Decl. ¶¶30-32, 37, 54.  The Defendants 

marginally increased the number of tribal monitors, but maintain that they do not have adequate 

funds to employ sufficient monitors for a project of this size—not even one tribal monitor per 

active construction site.6  Id. ¶¶54, 72; Santos Decl. Ex. 2 at 11; see also Haws Decl. ¶25f-g; 

Second Elliott Decl. ¶2.  Similarly, while the Tribes have reiterated the need for soil testing and 

on-site cadaver dogs to detect any human remains that are uncovered, Enriquez Decl. ¶¶31-32, 54; 

see also Santos Decl. ¶¶14, 18, CBP unilaterally determined dogs would be “cost prohibitive,” and 

blamed the Tribes for its own failure to implement soil testing, Enriquez Decl. ¶¶35, 54.  

Defendants delayed addressing impacts on Kumeyaay cultural resources in El Centro A Project 7 

and refused to develop a plan for responding to inadvertent discovery of archeological resources 

or human remains.8  The fact that the Defendants had left no room in their budget for mitigation, 

moved forward with construction before even discussing these needs with Tribes, and were 

unwilling to revise their plans meaningfully in light of tribal input, shows that the Defendants 

failed to engage in consultation that would allow them to “minimize the impact on the 

environment, culture, commerce, and quality of life” for the impacted Tribes, as IIRIRA 

§ 102(b)(1)(C)(i) requires.   

 
6 Defendants employed no tribal monitors on the San Diego A Project until July 10 and “expect[]” 
two tribal monitors will start on the El Centro A Project this week.  Enriquez Decl. ¶40. 
7 Defendants wrongly assert that the Tribes made no specific demands concerning El Centro A 
until September 4.  Santos Decl. Ex. 2 at 7 (“references to Projects’ in this letter include both the 
barrier projects in both San Diego and El Centro Sectors in San Diego and Imperial Counties.”). 
8 CBP’s own evidence shows the Defendants know how to develop a plan for responding to 
inadvertent discoveries, yet they have not adequately done so here.  Enriquez Decl. ¶89.  
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B. The Plaintiffs Have a Cause of Action under the APA. 

Plaintiffs’ right of action against Defendants for failure to comply with the IIRIRA, NEPA, 

the NHPA, NAGPRA, and the ESA is clearly established by the APA.  5 U.S.C. § 702.  Defendants 

argue otherwise, relying on IIRIRA § 102(c)(2)(A), which limits the scope of claims “arising 

from” a decision by the Secretary to waive applicable laws.  However, Plaintiffs’ claims “arise 

from” the Defendants’ actions in constructing the border barrier, not the purported waiver.  Instead 

it is Defendants’ defenses to Plaintiffs’ claims that “arise from” the waivers, and the jurisdictional 

limitation does not apply.  See Franchise Tax Bd. of Cal. v. Constr. Laborers Vacation Trust for 

S. Cal., 463 U.S. 1, 10 (1983) (even when “allegations show that very likely, in the course of the 

litigation, a question under the Constitution would arise, they do not show that the suit, that is, the 

plaintiff’s original cause of action, arises under the Constitution”) (citation omitted). 

Even if Plaintiffs’ claims did “arise from” the purported waivers, IIRIRA § 102(c)(2)(A) 

would not apply because it only covers waiver decisions made by the Secretary.  That is pellucid: 

“The district courts of the United States shall have exclusive jurisdiction to hear all causes or 

claims arising from any action undertaken, or any decision made, by the Secretary of Homeland 

Security pursuant to [the waiver provision].” (emphasis added).  Defendants posit that the IIRIRA 

immunizes from judicial challenge any waiver issued by anyone who purports to be the Secretary, 

even illegally.  Resp.17.  The cases on which they rely did not address jurisdiction over challenges 

to waivers made by someone other than the Secretary.  See N. Am. Butterfly Ass’n, 368 F. Supp. 

3d at 4-5; Save Our Heritage Org. v. Gonzales, 533 F. Supp. 2d 58, 59-60 (D.D.C. 2008); Defs. of 

Wildlife v. Chertoff, 527 F. Supp. 2d 119, 122 (D.D.C. 2007); In re Border Infrastructure Envtl. 

Litig., 915 F.3d at 1218 & n.2; see also Ctr. for Biological Diversity v. McAleenan, 404 F. Supp. 

3d 218, 231 (D.D.C. 2019) (referring to waivers made by “the DHS Secretary” without considering 

validity of McAleenan’s appointment), appeal docketed, No. 19-975 (S. Ct. Feb. 4, 2020).  In fact, 
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courts “will normally disregard ‘basically lawless’ agency action only when clearly instructed to 

do so.”  Ralpho v. Bell, 569 F.2d 607, 623 (D.C. Cir. 1977) (emphasis added) (footnote omitted).  

See Ass’n of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 157 (1970) (“There is no 

presumption against judicial review and in favor of administrative absolutism, unless that purpose 

is fairly discernible in the statutory scheme.” (citation omitted)).   

The presumption against administrative absolutism upends Defendants’ argument that the 

court has no jurisdiction over these claims unless Congress included an exemption in IIRIRA 

§ 102(c)(2)(A) for lawsuits arising from waivers issued by someone with no authority to issue such 

waivers.9  Although Congress in IIRIRA § 102(c)(2)(A) intended to reduce litigation to allow the 

expeditious construction of the border fence, Center for Biological Diversity, 404 F. Supp. 3d at 

239, it beggars belief that Congress would have also intended to shield the actions of someone 

who illegally claims to be a Senate-confirmed official.10  There is no “fairly discernible” intent in 

IIRIRA to create such an end-run around the Appointments Clause.  That intent cannot be 

discerned, because protecting such an evasion of the Appointments Clause at the Cabinet level 

would strike at the heart of horizontal federalism, which ultimately improves the operations of the 

Executive Branch, see The Federalist Nos. 76, 77 (Alexander Hamilton),11 and would tend to 

 
9 Congress likely did not expressly include such an exemption because it is almost unprecedented 
for someone to illegally claim the authority of a high-ranking federal official. 
10 The “loophole” argument Center for Biological Diversity rightly rejected is nothing like what 
Plaintiffs argue here, because that argument lacked any textual basis and made the existence of 
jurisdiction contingent on the merits of the claim.  404 F. Supp. 3d at 239-40.  In contrast, the 
interpretation Plaintiffs urge here has a textual basis, and does not depend on the merits of the 
Plaintiffs’ underlying claims, cf. Resp.19, which are judged by whether Defendants’ actions 
complied with other federal statutes, not whether the Defendant Wolf had waiver authority. 
11 “To what purpose then require the co-operation of the Senate? . . . It would be an excellent check 
upon a spirit of favoritism in the President, and would tend greatly to prevent the appointment of 
unfit characters . . . .  In addition to this, it would be an efficacious source of stability in the 
administration.”  Federalist No. 76.  “Those who can best estimate the value of a steady 
administration, will be most disposed to prize a provision which connects the official existence of 
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render the Appointments Clause a mere “parchment guarantee” that would “not prevent the 

centralization of power,” Antonin Scalia, Foreword: The Importance of Structure in Constitutional 

Interpretation, 83 Notre Dame L. Rev. 1417, 1418 (2008). 

C. The Defendant Wolf Has Not Waived NEPA, the NHPA, NAGPRA, Nor the 
ESA. 

Defendants justify their failure to comply with NEPA, the NHPA, NAGPRA, or the ESA 

by saying that the Defendant Wolf waived them as Acting Secretary.  But he lacks that authority. 

1. The Defendant Wolf Has Not Become Acting Secretary. 

The Defendant Wolf has never become Acting Secretary because Delegation 00106 and its 

incorporation of Executive Order 13,753 do not provide for the Under Secretary for Policy, 

Strategy, and Programs to become Acting Secretary.  Defendants make several arguments about 

why Delegation 00106 was amended to allow the Defendant Wolf to become Acting Secretary, 

but these supposed amendments never occurred. 

Former Secretary Nielsen did not amend Delegation 00106 after her resignation on April 

7, 2019, because her attempt to unwind her resignation took place after President Trump accepted 

her resignation and she left office.  Cf. Resp.21-22.  No statute governs the method of a Cabinet 

official’s resignation,12 and so the effective date and time of Secretary Nielsen’s resignation is 

governed by the common law rules that “a resignation must be accepted before it can be regarded 

 
public men with the approbation or disapprobation of that body which, from the greater 
permanency of its own composition, will in all probability be less subject to inconstancy than any 
other member of the government.”  Federalist No. 77. 
12 Defendants cite Harmon v. Dep’t of Defense, 50 MSPR 218, 220 (1991), which interpreted 
regulations that do not apply here, see 5 U.S.C. § 2102(a)(1)(B), relying on Heinze v. Dep’t of 
Defense, 47 MSPR 375, 378 (1991).  Heinze determined the effective time of a federal employee’s 
resignation by “the intent of the parties as evidenced by the resignation and the termination,” which 
indicated the employee in that case had resigned effective immediately.  Id.  Given the facts of 
former Secretary Nielsen’s resignation and President Trump’s acceptance thereof, Heinze and 
Harmon are consistent with the common law rules.   
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as complete,” Edwards v. United States, 103 U.S. 471, 475 (1880), that upon acceptance it becomes 

complete, see Rockingham Cnty. v. Luten Bridge Co., 35 F.2d 301, 306 (4th Cir. 1929); Sadler v. 

Jester, 46 F. Supp. 737, 740 (N.D. Tex. 1942), and that once complete, the resignation cannot be 

rescinded, see Competello v. Jones, 267 F.2d 689, 690 (D.C. Cir. 1959) (per curiam); Haine v. 

Googe, 248 F. Supp. 349, 351 (S.D.N.Y. 1965).  Secretary Nielsen submitted her resignation to 

the President on April 7, 2019, and he accepted the resignation by public announcement at 6:02 

PM.  See @realDonaldTrump, Twitter (Apr. 7, 2019 6:02 PM), 

https://twitter.com/realDonaldTrump/status/1115011884154064896.  Thus, the Purported April 

10 Delegation was invalid, as was the April 9, 2019 memorandum (“April 9 Memo”). 

Even if it were validly signed, the April 9 Memo would not lead to a different conclusion 

than the Purported April 10 Delegation.13  Neither would have allowed McAleenan to become 

Acting Secretary and amend the order of succession.  The April 9 Memo says that the Secretary 

intended to “designate certain officers of the Department of Homeland Security (DHS) in order of 

succession to serve as Acting Secretary” and that this authority was being exercised “pursuant to 

Section 113(g)(2) of title 6, United States Code.”  ECF No. 16-7 at 4.  The attachment to the 

memorandum provides that the Secretary “hereby designate[s] the order of succession for the 

Secretary of Homeland Security as follows: Annex A of DHS Orders of Succession and 

Delegations of Authorities for Named Positions, Delegated No. 00106, is hereby amended by 

striking the text of such Annex in its entirety and inserting the following in lieu thereof . . . .”  Id. 

at 5 (emphasis added).  Annex A plainly only applies in cases of “a disaster or catastrophic 

emergency.”  The order of succession for death, resignation, or inability to perform the duties of 

the office continued to be controlled by Delegation 00106 § II(A). 

 
13 For this reason, Defendants’ downplaying of Delegation 00106, Resp.23-24, is insignificant. 
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Defendants place emphasis on the facts that Section II(B) refers to a “delegation of 

authority” and that Section II(A) refers to an “order of succession.”  Resp.25-26.  As the April 9 

Memo refers to an “order of succession,” Defendants maintain, it does not mean what it expressly 

says but instead amended Section II(A) and deleted its reference to Executive Order 13,753.  That 

is defeated by the plain text of the April 9 Memo.  Defendants also assign significance to the fact 

that, when the Secretary first issued Delegation 00106 in 2016, he had only the power to set 

“delegations,” which he did in Section II(B), but could only incorporate the President’s FVRA 

designation of the “order of succession” by reference, which he did in Section II(A).  Resp.25. 

Thus, they argue, the references to the “order of succession” in the April 9 Memo must, contrary 

to its plain terms, act to displace Section II(A), since it deals with an “order of succession.”  This 

underplays the expansion of the Secretary’s authority under 6 U.S.C. § 133(g)(2), which 

Defendants elsewhere acknowledge gives the Secretary power to supersede FVRA designations, 

see Resp.25.  Section 113(g)(2) gives the Secretary the power to set orders of succession, which 

the Secretary can do by amending Delegation 00106.  Had former Secretary Nielsen been validly 

in office on April 9, the April 9 Memo would have done exactly what it said it did: Kept in place 

the order of succession in Section II(A) while establishing another order of succession elsewhere 

in Delegation 00106.  And the Purported April 10 Delegation reflects that amendment.14  

For all these reasons, McAleenan was never Acting Secretary.  Cf. Resp.26-27.  Because 

McAleenan was not validly in office, the Purported Revised Delegation is invalid, see Bullock v. 

U.S. BLM, No. 4:20-cv-00062-BMM, 2020 WL 5746836, at *12 (D. Mont. Sept. 25, 2020); Noel 

 
14 In essence, Defendants want the Court to retroactively help former Secretary Nielsen “finish 
work [she] has left undone,” rather than applying the text of her actions as written.  See McGirt v. 
Oklahoma, 140 S. Ct. 2452, 2470 (2020).  But that would usurp the process Congress established 
in the FVRA and Homeland Security Act. 
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Canning v. NLRB, 705 F.3d 490, 493 (D.C. Cir. 2013); Casa de Md., Inc. v. Wolf, No. 8:20-cv-

02118-PX, 2020 WL 5500165, at *22-23 (D. Md. Sept. 11, 2020), and the Defendant Wolf has 

never been the Acting Secretary. 

2. The Defendant Wolf Did Not Ratify the Illegal March 16, 2020 
Waivers. 

Defendants argue in the alternative that, even if the Plaintiffs are correct, the FEMA 

Administrator is Acting Secretary under the FVRA, and he has amended the order of succession 

to allow the Defendant Wolf to serve as Acting Secretary.  Resp.27-29.  Defendants maintain the 

Defendant Wolf ratified the March 16, 2020 waivers.  See Ratification of Department Actions, 85 

Fed. Reg. 59,651 (Sept. 23, 2020).  But he could not do so since he was not Acting Secretary.  

Under the logic of Defendants’ alternative argument, the FEMA Administrator will remain Acting 

Secretary while the Defendant Wolf’s nomination is pending before the Senate.  See 5 U.S.C. 

§ 3346(a)(2).  And 6 U.S.C. § 113(g)(2) is not to the contrary.  Although it applies 

“notwithstanding” the FVRA, it only allows the Secretary to “designate” officers in an “order of 

succession to serve as Acting Secretary.”  To “designate” is to “select and set aside for an office,” 

Am. Heritage Coll. Dictionary 376 (3d ed. 2010), and a “succession” is “[t]he sequence in which 

one person after another succeeds to a title,” id. at 1355.  The Secretary may select the sequence 

in which officers will become Acting Secretary, “notwithstanding” the FVRA’s process for doing 

that.  Such a designation does not divest a current Acting Secretary of authority, and so the 

Defendant Wolf would still be an Under Secretary, not Acting Secretary.  See Immigrant Legal 

Res. Ctr. v. Wolf, No. 20-cv-05883-JSW, 2020 WL 5798269, at *9 (N.D. Cal. Sept. 29, 2020). 

D. Defendants are Imposing Substantial Burdens on Religious Exercise. 

Defendants seem to admit that Plaintiffs may sue for violations of RFRA, Resp.38, and do 

not argue the Government has a compelling interest in burdening religion, Resp.32.  They only 
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argue that there is no substantial burden on Kumeyaay religion.  Resp.32-36.  That is wrong.  

Defendants have impeded and prevented Kumeyaay religious ceremonies for the repose of the 

dead.  These ceremonies are thorough and consistent with the funeral that would be held for a 

recently deceased person, and the re-interment requires periodic care thereafter.  See Second Elliot 

Decl. ¶3.  Kumeyaay cannot undertake those ceremonies without facing penalties from the 

government, including the threat of prosecution and engaging in hoc negotiations with federal 

officials.  The manner of construction, which is almost certainly destroying human remains, also 

makes it physically impossible to engage in the ceremonies.  Id. ¶2.  Defendants have also imposed 

a substantial burden by demanding that Kumeyaay accept the destruction of opportunities for 

religious exercise in exchange for accepting consultation and avoiding totally unmitigated 

destruction of religion.  Defendants’ cases show these are substantial burdens. 

Defendants first cite Lyng v. Northwest Indian Cemetery Protective Association, 485 U.S. 

439 (1988).  Resp.32-33.  Lyng involved construction and timber harvesting that would rob an area 

of special spiritual properties under the Hoopa Indians’ religious belief system and would therefore 

“have devastating effects on traditional Indian religious practices.”  485 U.S. at 451.  But the Court 

noted that these activities had been planned to avoid sacred sites, id. at 454, and contrasted the 

planned activities with those that would prevent Indians from conducting religious ceremonies: “a 

law prohibiting the Indian respondents from visiting the [sacred] area would raise a different set 

of constitutional questions.”  Id. at 453.  As the D.C. Circuit has explained, Lyng stands for the 

proposition that there is “no RFRA right to be free from the unease, or even anguish, of knowing 

that third parties are legally privileged or obligated to act in ways their religion abhors.”  Priests 

for Life v. U.S. Dep’t of Health & Human Servs., 772 F.3d 229, 246 (D.C. Cir. 2014), vacated & 

remanded on other grounds sub nom. Zubik v. Burwell, 136 S. Ct. 1557 (2016). 
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Defendants then cite Navajo Nation v. U.S. Forest Serv., 535 F.3d 1058 (9th Cir. 2008) (en 

banc).  Resp.33-34.  There, the U.S. Forest Service proposed using wastewater to create artificial 

snow on a sacred mountain.  535 F.3d at 1062-63.  Indian tribes argued that this desecrated the 

mountain.  Id. at 1063.  The court noted that “there are no plants, springs, natural resources, shrines 

with religious significance, or religious ceremonies that would be physically affected by the use 

of such artificial snow.  No plants would be destroyed or stunted; no springs polluted; no places 

of worship made inaccessible, or liturgy modified.”  Id. (emphasis added).  As the court saw it, the 

only impact was on religious adherents’ “subjective spiritual experience.”  Id.  And the Forest 

Service had “guaranteed that religious practitioners would still have access” to the sacred areas.  

Id. at 1070.  That, the court found, meant that there was no substantial burden.  Id.  

The facts of this case are different in ways that Lyng and Navajo Nation indicated would 

have imposed burdens on free exercise had they been present in those cases.15  The government is 

imposing a punishment on or threat against the practice of religion that Wisconsin v. Yoder, 406 

U.S. 205 (1972), found imposes a substantial burden.  Rather than simply modifying areas to which 

Kumeyaay have access in a way that impacts their “subjective spiritual experience,” Defendants’ 

actions have directly interfered with and prevented the Kumeyaay from engaging in religious 

ceremonies that are required when the remains of the dead are disturbed.  See Second Elliot Decl. 

¶5.  They have done so by threating Kumeyaay who attempt to engage in these and other religious 

ceremonies with punishment or bureaucratic interference, and by almost certainly destroying or 

separating human remains during construction and making it impossible to care for the remains.  

 
15 Defendants also cite Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers, but that dealt 
with a claim that the presence of an oil pipeline underneath a lake would “contaminate the lake’s 
waters and render them unsuitable for use in [tribal] religious practices.”  239 F. Supp. 3d 77, 89 
(D.D.C. 2017).  But Defendants are preventing Kumeyaay from engaging in religious ceremonies.   
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See id. ¶2.  That coerces Kumeyaay out of engaging in religious ceremonies necessary for the 

repose of the dead.  So, just as the government imposes substantial burdens when it intrudes on 

religious sacraments, see Mockaitis v. Harcleroad, 104 F.3d 1522, 1531 (9th Cir. 1997),16 or 

prevents religious adherents from engaging in religious activities, see United States v. Hoffman, 

436 F. Supp. 3d 1272, 1285-86 (D. Ariz. 2020), so too does the government impose a substantial 

burden by making religious ceremonies difficult or impossible.  That these ceremonies require 

access to government land is of no import—all that matters is that the government’s actions are 

coercive.  See Hoffman, 436 F. Supp. 3d at 1285-86.  The Government’s offer of consultation to 

the Kumeyaay Tribes also substantially burdens religious practice under Sherbert v. Verner, 374 

U.S. 398 (1963), by requiring the Kumeyaay to accept the benefit of consultation in exchange for 

violating their religious beliefs by accepting destruction of the religious values associated with the 

area where the border fence is being built.  IIRIRA makes consultation available to all communities 

along the border and public agencies that could be affected by activities at the border, but no other 

community must accept destruction of its religion to engage in such consultation. 

La Posta’s substantial burden analysis does not control here.  See ECF No. 16-1.  First, 

under Sherbert, La Posta found that acceptance of inadequate cultural monitoring was not a denial 

of “an equal share of the rights, benefits, or privileges enjoyed by other citizens” and found that 

La Posta’s members’ access to federal lands where sacred sites are located “is not conditioned on 

acts that would defy La Posta religious principles.”  Id. at 29-30.  In contrast, here the Plaintiffs 

are forced to accept consultation, a public benefit available to communities near the border, see 

IIRIRA § 102(b)(1)(C)(i), in exchange for allowing construction without sufficient informed 

 
16 Defendants’ attack on Mockaitis, Resp.36-37, should be rejected for the reasons that the dissent 
in Navajo Nation rejected them, as Plaintiffs have already explained, Mem.21 n.5. 
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mitigation to protect the sanctity of sacred sites and Kumeyaay religious ceremonies.  The other 

option is to do nothing and accept greater harm to religion. 

La Posta then applied Yoder, again with analysis that is far afield.  The court found that 

there was “uncertainty” about whether La Posta’s members were being threatened by prosecution 

if they engaged in religious ceremonies near the border fence.  ECF No. 16-1 at 30-31.  It also 

found that the facts were “similar” to Lyng and Navajo Nation, in that the case involved a lack of 

access to sacred sites, and also noted that no members of the public, including La Posta’s members, 

had a guaranteed right to access sacred sites at the border fence.  Id. at 31.  But Lyng and Navajo 

Nation are different, as described supra.  Plaintiffs cannot engage in their religious ceremonies 

without overcoming government coercion or threat of sanction.  And whether members of the 

general public can access the border wall is neither here nor there, as RFRA applies to government 

actions of general application and forbids their application in specific instances where there is an 

unjustified substantial burden on religious exercise.  42 U.S.C. § 2000bb-1(a). 

Defendants also argue that Lyng effectively created an exception, adopted in RFRA, under 

which the government’s purely internal activities, or activities on government land, cannot impose 

a substantial burden on religious exercise and that construction of the border wall is such an 

activity.  Resp.34.  But in Lyng—and Bowen v. Roy, 476 U.S. 693, 699-700 (1986)—the 

government’s activities were purely internal precisely because they did not impose a burden on 

religious exercise other than creating subjective unease or limiting spiritual fulfillment.  See Lyng, 

485 U.S. at 448-49 (in Lyng and Roy government action would not coerce violation of religion or 

penalize religious exercise); Hoffman, 436 F. Supp. 3d at 1286.  That is not the case here, where 

the government is exerting “certain forms of governmental compulsion” against Kumeyaay 

ceremonies, Lyng, 485 U.S. at 448 (quoting Roy, 476 U.S. at 699-700), and conditioning a benefit 
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on acceptance of destruction of religious values.  The references in those cases that there was no 

substantial burden on religion in part because religious practitioners would still be able to access 

sacred sites, see Lyng, 485 U.S. at 454; Navajo Nation, 535 F.3d at 1070, also defeats Defendants’ 

argument that the Government’s treatment of government land cannot constitute a substantial 

burden.  Finally, border fence construction is not purely internal because Congress determined that 

Defendants are obligated to consult with local government entities and Indian tribes, including 

Plaintiff Kumeyaay Tribes, on how to mitigate construction effects.  See IIRIRA § 102(b)(1)(C)(i). 

E. Defendants Violated the First Amendment. 

Defendant Wolf violated the First Amendment when he purported to waive statutes 

protecting Indian religion, but not other religions.17  Defendants’ contrary argument that AIRFA 

and NAGPRA are religious accommodations that can be waived without violating the First 

Amendment Free Exercise Clause, Resp.38, ignores the purposes of AIRFA and NAGPRA. 

AIRFA, like the First Amendment, recognizes that people have an inherent right to 

religious exercise and provides that the Government will protect and preserve that right, see 42 

U.S.C. § 1996; see Newdow v. Rio Linda Union Sch. Dist., 597 F.3d 1007, 1029-31 (9th Cir. 2010) 

(as described in the Declaration of Independence, “the Framers believed that God endowed people 

with certain inalienable rights,” and the Constitution “fulfilled the promise” of the Declaration by 

limiting government power to ensure individual liberties like religious freedom).  AIRFA sought 

to rectify the federal government’s history of preventing Indian religious exercise, including 

“intrud[ing] upon, interfer[ing] with, and in a few instances bann[ing]” religious ceremonies.  Pub. 

 
17 Defendants argue that the challenge is barred under IIRIRA § 102(c)(2)(B), Resp.37, but since 
the Defendant Wolf was not the Acting Secretary, that does not apply.  See supra at 8-11.  If 
Defendant Wolf were the Acting Secretary, his purported ratification would have restarted the 
sixty-day statute of limitations for constitutional claims, and done so less than sixty days before 
the Plaintiffs brought this lawsuit.  See Resp.29. 
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L. No. 95-341, 92 Stat. 469, 469 (1978); see The Commissioners of Indian Affairs, 1824-1977, at 

199-200, 202 (Robert M. Kvasnicka & Herman J. Viola eds., 1979) (describing federal efforts to 

destroy Indian cultural and religious practices).  So AIRFA just establishes that, in a break from 

past practice, it is federal policy to ensure Indians can exercise rights that are otherwise protected 

by the First Amendment.  Similarly, the relevant provision of NAGPRA addresses the disparity in 

treatment of “non-Indian remains which are unearthed” that “tend to be quickly studied and then 

reburied while so many Indian remains are sent to museums and curated,” in an affront to Indian 

religious belief systems.  H.R. Rep. No. 101-877, at 13 (1990).  NAGPRA therefore gives the 

Indian human remains and funerary objects the same respectful treatment as non-Indian remains, 

gauged by each culture’s respective religious norms.  See 25 U.S.C. § 3002.  

The stripping of protection for Indian religions is therefore discriminatory treatment 

because it expresses hostility toward and disfavors Indian religions.  See Fowler v. Rhode Island, 

345 U.S. 67, 69 (1953).  Defendants say that these expressions of disfavor do not matter because 

the Tribes can sue under RFRA or the First Amendment, and that those expressions are nothing 

like the religious discrimination recognized by the Supreme Court.  Resp.38 & n.9.  To the 

contrary, the Supreme Court has made clear that formal hostility toward any religion by the 

government is at “war with our national tradition as embodied in the First Amendment’s guaranty 

of the free exercise of religion,” Lynch v. Donnelly, 465 U.S. 668, 673 (1984), and the availability 

of a cause of action does not absolve the government of its obligations under the First Amendment.  

II. THE PLAINTIFFS HAVE SHOWN IRREPARABLE HARM. 

The Plaintiffs have shown that the border wall construction is highly likely to cause 

irreparable harm to irreplaceable burial sites, ancestral remains, cultural objects, and sacred sites.  

See Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22 (2008) (requiring showing of “likely” 

irreparable harm).  The Defendants cannot deny that such damage is irreparable, see, e.g., Quechan 
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Tribe of Fort Yuma Indian Reservation v. U.S. Dep’t of Interior, 755 F. Supp. 2d 1104, 1120 (S.D. 

Cal. 2010); Yankton Sioux Tribe v. U.S. Army Corps of Eng’rs, 209 F. Supp. 2d 1008, 1022 (D.S.D. 

2002), but attempt to downplay the damage by focusing only on known archaeological resources 

within the precise footprint of the wall.  This does not acknowledge the broader impacts of 

construction and ignores that the discovery of artifacts near the construction footprint establishes 

a near-certainty that there are burial sites and artifacts within the construction footprint. 

The Plaintiffs have presented undisputed evidence that a cremated human bone, probably 

part of a hand or foot, was found at one of the project sites on July 31, 2020.  Carrico Decl. ¶30, 

ECF No. 7-5.  The Defendants do not dispute the discovery of these human remains.  Enriquez 

Decl. ¶85; id. Ex. I.  Instead the Defendants downplay their significance because the exact location 

of the bone fell south of the international border.  Resp.43.  This argument misses the point.  A 

bone fragment is not an isolated discovery; it is almost certainly indicative of human settlement, 

habitation, and burial sites in the vicinity.  The undisputed evidence in the record shows that, due 

to the nature of historical Kumeyaay settlements and burial practices, the presence of human 

remains near the project sites make it extremely likely that additional human remains exist within 

the project sites and the construction footprint.  Carrico Decl. ¶¶28-30; Santos Decl. ¶14.   

Moreover, the Defendants’ chosen construction practices make it nearly impossible to 

know whether cultural artifacts or human remains have actually been unearthed in the construction 

footprint.  The Defendants have refused to undertake adequate advance surveys or to give the 

Tribes an opportunity to consult and review impacted areas before construction begins, Haws Decl. 

¶25b-c, e, k, which is a necessary prerequisite to adequate monitoring during construction, Carrico 

Decl. ¶27.  During construction, the Defendants’ methods involve removing and pulverizing 

enormous quantities of soil without allowing inspection by cadaver dogs, which would be 
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necessary to identify human remains.  Santos Decl. ¶¶14-15; Second Elliott Decl. ¶2.  Such 

practices maximize the risk that harm to such items will already have occurred by the time any 

items or remains are actually discovered, thereby amplifying the irreparable nature of the harm.  

That harm involves not only the inherent injury caused by destruction of burial sites and unearthing 

of ancestral remains, see Yankton Sioux Tribe, 209 F. Supp. 2d at 1022; it also deprives the 

Plaintiffs of the opportunity to conduct the rebinding and reburial ceremonies dictated by 

Kumeyaay religion, Elliott Decl. ¶15; Second Elliott Decl. ¶3-5; Santos Decl. ¶16.  This harm can 

only be avoided if construction stops.  

Plaintiffs also presented undisputed evidence that cultural artifacts and other evidence of 

historical habitation were found in and near the project sites, including one instance in which tools 

and evidence of funerary ceremonies were found within just one to five feet of the wall footprint 

during a brief site visit by tribal representatives.  Haws Decl. ¶18.  Defendants’ own evidence 

corroborates the presence of cultural artifacts within the project area.  They acknowledge that when 

CBP re-surveyed areas identified by the Tribes, it found “previously-unidentified” archaeological 

resources and artifacts.  Enriquez Decl. ¶¶47, 51.  Their misleading assertion that there have been 

“no unanticipated discoveries . . . of historic village sites” fails to acknowledge the discoveries that 

did occur.  See Resp.42.  While Defendants argue that these discoveries and others were outside 

the immediate footprint of the border fence, they ignore the undisputed evidence that typical 

Kumeyaay archaeological “sites are not small areas of archaeological deposits . . . that can easily 

be defined on the ground.”  Carrico Decl. ¶20.  The presence of cultural artifacts and other evidence 

of human habitation near construction sites indicate that cultural patrimony, burial sites, and 

ancestral remains almost certainly lie within the project footprint and are being disturbed by 

construction.  Defendants’ arguments also ignore Plaintiffs’ undisputed evidence that the border 
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wall construction is inflicting, and will continue to inflict, irreparable harm to nearby sacred sites 

used by tribal members and the natural resources on which those sacred sites depend.  Elliott Decl. 

¶¶9-12, 18.  Such impacts are not limited to the immediate footprint of the wall, yet Defendants 

have downplayed the impacts and failed to engage in adequate consultation to minimize them.18   

Defendants also suggest that the Plaintiffs’ Free Exercise rights have not been violated 

because CBP has, at times, allowed Kumeyaay people to conduct limited religious ceremonies at 

or near certain project sites.  Enriquez Decl. ¶101.  But these limited instances do not negate the 

Plaintiffs’ evidence showing that, at times, tribal members have been required to engage in 

extensive one-on-one negotiation with government employees just to obtain temporary access to 

ceremonial sites.  Elliott Decl. ¶16.  By conducting construction activities without adequate 

advance surveys and monitoring, the Defendants are depriving the Plaintiffs of their ability to 

conduct the necessary religious ceremonies over ancestral remains that have been disturbed.  

Second Elliott Decl. ¶3-5.  At the least, such barriers are an undue burden on religious exercise.  

See supra at 11-16. 

These harms are entirely different from the harms in Sierra Club.  The Sierra Club 

plaintiffs alleged harm to “their members’ aesthetic and recreational interests.”  Sierra Club v. 

Trump (“Sierra Club I”), 379 F. Supp. 3d 883, 923 (N.D. Cal. 2019), aff’d, Sierra Club v. Trump 

(“Sierra Club II”), 963 F.3d 874, 895 (9th Cir. 2020) (finding sufficient showing of irreparable 

harm to Sierra Club’s “members[’] ability to recreate and enjoy public lands along the border”).  

Those harms are distinct from those faced by Plaintiffs here, which are existential threats to the 

 
18 Defendants also minimize the Plaintiffs’ harms by pointing out that some portions of the projects 
are replacing existing barriers.  Resp.41.  But the new construction involves new infrastructure and 
the excavation of wider and deeper trenches for the new, taller barrier.  Moreover, as the Supreme 
Court recently admonished, when it comes to the federal government’s duty to protect tribal rights, 
“the magnitude of a legal wrong is no reason to perpetuate it.”  McGirt, 140 S. Ct. at 2480. 
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Tribes’ culture and religion.  See Santos Decl. ¶19.  The Plaintiffs have shown irreparable harm to 

ancestral remains and burial sites, as well as irreplaceable cultural and religious sites and objects, 

see Quechan Tribe, 755 F. Supp. 2d at 1120; Yankton Sioux Tribe, 209 F. Supp. 2d at 1022, and 

to their constitutional rights, see Gordon v. Holder, 721 F.3d 638, 653 (D.C. Cir. 2013).  Denial 

of the Plaintiffs’ First Amendment rights threatens the continuance of their religion.  Santos Decl. 

¶19; Elliot Decl. ¶¶9, 11, 13, 18.  Plaintiffs also have consultation rights that were not present in 

Sierra Club.  Defendants’ reliance on the Supreme Court’s stay of the Sierra Club injunction—

which did not discuss the nature of the harms at stake—is therefore misplaced.  Resp.39 (citing 

Trump v. Sierra Club, 140 S. Ct. 1 (2019)).  Similarly, the limited, conclusory discussion of harms 

in La Posta is unpersuasive.  See ECF No. 16-1, at 35-36.   

III. THE BALANCE OF EQUITIES AND PUBLIC INTEREST FAVOR AN 
INJUNCTION. 

Because the government has not shown that it will face irreparable harm or that the border 

barrier meaningfully advances the public interest, and because the public has a strong interest in 

halting unlawful agency action, the public interest and balance of the equities favor an injunction. 

There is little merit to the Defendants’ argument that the irreparable harms to the Plaintiffs 

are outweighed by the Defendants’ interest in border security or the alleged financial harms the 

government will face.  As an initial matter, the executive branch may not seek to fulfill its 

governmental interest in a manner that violates the limits set by Congress, as the public has an 

interest “in having governmental agencies abide by the federal laws that govern their existence 

and operations,” League of Women Voters of U.S. v. Newby, 838 F.3d 1, 12 (D.C. Cir. 2016) 

(citation omitted), and in “ensuring that statutes enacted by their representatives are not imperiled 

by executive fiat,” Sierra Club II, 963 F.3d at 895 (citation omitted).  The Defendants’ suggestion 

to the contrary “essentially boils down to an argument that the Court should not enjoin conduct 
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found to be unlawful because the ends justify the means.”  Id. at 896 (citation omitted).  That does 

not hold water: “That an agency’s improvisation might be thought by some more expedient than 

what the law allows does nothing to commend it . . . , for lawful ends do not justify unlawful 

means.”  SAS Inst., Inc. v. Iancu, 138 S. Ct. 1348, 1358 n.* (2018) (citation omitted); see also 

Sierra Club II, 963 F.3d at 896 (equity “would be turned on its head if unlawful conduct by one 

party precluded a court from granting equitable relief to the opposing party”). 

Here, Defendants have not only failed to follow Congress’s prescribed consultation 

procedures; they have also undertaken construction at the direction of an officer who has never 

properly served as Secretary of Homeland Security.  Such conduct has no place in our 

constitutional system, and Defendants’ actions threaten a key element of federalism, designed as 

a “considerable and salutary restraint” on the executive, with the goal of creating “stability in the 

administration” and limiting the influence of “private inclinations and interests.”  The Federalist 

No. 76.  Attempting to advance a government interest in a manner that undermines federalism 

cannot serve the public interest.  See Gordon, 721 F.3d at 653 (“[E]nforcement of an 

unconstitutional law is always contrary to the public interest.”).   

Even if it had chosen lawful means to accomplish its goals, it is not clear that the 

government’s interest in stopping the flow of illegal drugs at the southern border is actually 

furthered by the border wall or hindered by an injunction pausing construction.  As the Ninth 

Circuit observed in response to the government’s assertion of this same interest, the Defendants’ 

“drug trafficking statistics . . . fail to address how the construction of additional physical barriers 

would further the interdiction of drugs,” which is “particularly significant given that Congress 

determined fencing to be a lower budgetary priority and the Department of Justice’s own data 

points to a contrary conclusion.”  Sierra Club II, 963 F.3d at 897 & n.16.  So too here.  The DEA 
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reports that in the southwest border region, “[t]he most common method employed involves 

smuggling illicit drugs through [ports of entry] in passenger vehicles with concealed compartments 

or commingled with legitimate goods on tractor-trailers.”19  Defendants’ reference to the safety 

and integrity of our borders adds little, Resp.40, as the Supreme Court’s recognition of this interest 

was made “in contrast to the less compelling privacy expectations of an armed customs officer 

who had to submit to urine analysis.”  El Paso Cnty. v. Trump, 407 F. Supp. 3d 655, 666 (W.D. 

Tex. 2019) (citing Nat’l Treasury Empl’s Union v. Von Raab, 489 U.S. 656, 672 (1989)).   

Defendants also argue that the government will be harmed if the court issues an injunction, 

because, according to Defendants, pausing construction will cause the government to incur 

financial costs that it would not have incurred otherwise.  But as courts in this District have 

consistently held, these types of costs do not rise to the level of irreparable harm.  Accordingly, 

these claimed costs do not tip the balance of the equities in favor of the government.   

In Steele v. United States, this Court, in considering a federal agency’s motion to stay an 

injunction pending appeal based on irreparable harm and the balance of equities, rejected the 

agency’s argument that it would be irreparably harmed by $37.6 million in economic losses caused 

by the injunction.  287 F. Supp. 3d 1, 5 (D.D.C. 2017).  Even if the government could not recover 

these financial losses if it prevailed, “economic loss does not, in and of itself, constitute irreparable 

harm.”  Id. (quoting Wisc. Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985) (per curiam)).  

To be irreparable, economic losses must “threaten[] the very existence of the movant’s business.”  

Id.  The court noted that the claimed losses were “a mere 0.3% of the IRS’s yearly budget . . . a 

rounding error,”  contrasted this minimal harm with cases in which losses of 10% and 20% of total 

 
19 U.S. Dep’t of Just., DEA, 2019 National Drug Threat Assessment, at 102, 
https://www.dea.gov/sites/default/files/2020-01/2019-NDTA-final-01-14-2020_Low_Web-DIR-
007-20_2019.pdf.  
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revenues were not considered irreparable, and concluded that the IRS’s projected losses were not 

irreparable.  Id. (citing ConverDyn v. Moniz, 68 F. Supp. 3d 34, 48 (D.D.C. 2014); TGS Tech., Inc. 

v. U.S. Dep’t of Air Force, No. 92-0062(JHG), 1992 WL 19058, at *4 (D.D.C. Jan. 14, 1992)); see 

also Friends of Capital Crescent Trail v. Fed. Transit Admin., 263 F. Supp. 3d 144, 150-51 

(D.D.C. 2017) (State’s loss of $13 million per month was not irreparable harm).  Here, the FY 

2020 budget for the Department of Defense was over $712 billion, with a similar figure requested 

for FY 2021.20  The claimed losses here, see Resp.40-41; Gant Decl. ¶¶11, 13-14, 16, 19-20, are a 

sliver of the Department’s annual budget.  

Moreover, any losses to the government flow from the government’s own decision to move 

forward with construction without complying with the law.  It is not “the Court’s role to . . . protect 

a party from the consequences of its own fully-informed decisions.”  Steele, 287 F. Supp. 3d at 6 

(quoting Friends, 263 F. Supp. at 151).  Plaintiff Manzanita Band communicated concern and 

reminded the government of its consultation duty as early as 2018, see Santos Decl. ¶5; Haws 

Decl. ¶6, yet Defendants rushed forward with the projects and began construction without 

complying with IIRIRA, see Haws Decl. ¶¶13, 25b-e.  In their July 31 letter requesting that 

construction be paused, the Tribes proposed a streamlined consultation process; yet the Defendants 

rejected it.  See Santos Decl. Ex. 2, at 2-3 (Tribes to submit comments within two weeks of receipt 

of project plans and schedule, ESP, and cultural resources surveys, followed by meeting).  Where 

the government knows of concerns about a proposed action, its choices to take actions that might 

incur costs does not establish irreparable harm.  Friends, 263 F. Supp. 3d at 150-51 (State “could 

have structured its public-private arrangements to better protect its financial interests”). 

 
20 Office of Under Sec’y of Def. (Comptroller)/CFO, U.S. Dep’t of Def., Defense Budget 
Overview, at 1-3 (2020), https://comptroller.defense.gov/Portals/45/Documents/defbudget/
fy2021/fy2021_Budget_Request_Overview_Book.pdf. 
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Defendants’ other claimed harms are chimerical.  Expenditures of staff time do not 

constitute irreparable harm.  Cf Gant Decl. ¶¶21-23; see Shays v. FEC, 340 F. Supp. 2d 39, 48 

(D.D.C. 2004) (“potentially wasted and diverted staff resources” is not irreparable harm).  

Similarly, if the government chooses not to pay contractors for work already performed, see Gant 

Decl. ¶12, that harm would not arise from any injunction Plaintiffs seek here, which would be 

directed at construction, not government spending or payment for prior work. 

Finally, Defendants argue that the Supreme Court already weighed the interests at stake 

here when it stayed the District Court’s injunction in Sierra Club I, but their reliance on Sierra 

Club falls flat.  That stay involved substantially different interests, as discussed supra, and entirely 

different claims on the merits.  The Supreme Court gave just one reason for staying the injunction: 

“the Government has made a sufficient showing at this stage that the plaintiffs have no cause of 

action to obtain review of the Acting Secretary’s compliance with Section 8005” of Pub. L. No. 

115-245, 132 Stat. 2981 (2018).  Trump v. Sierra Club, 140 S. Ct. 1 (2019).  The Supreme Court’s 

decision in Sierra Club sheds no light on the balance of the equities or the public interest here.  

In the other cases cited by the Defendants in which injunctive relief was denied or stayed, 

the claims involved similar or identical claims challenging the government’s compliance with 

Section 8005 of Public Law 115-245, and none involved tribal consultation or First Amendment 

claims.  Resp.39-40 (citing ECF No. 16-1 at 36-37; El Paso Cty. v. Trump, No. 19-51144, slip op. 

(5th Cir. Jan. 8, 2020) (per curiam); California v. Trump, 407 F. Supp. 3d 869, 907 (N.D. Cal. 

2019), appeal docketed, No. 20-15044 (9th Cir. argued Mar. 10, 2020)).  Defendants’ recitation of 

these cases also ignores that multiple courts have found that the balance of the equities favors 

injunctive relief.  See, e.g., Sierra Club II, 963 F.3d at 897; El Paso, 407 F. Supp. 3d at 665-67. 

CONCLUSION 

For the foregoing reasons, the Plaintiffs’ motion should be granted. 

Case 1:20-cv-02712-TNM   Document 18   Filed 10/07/20   Page 31 of 32



26 
164774_1 

DATED this 7th day of October 2020. 

 /s/ Colin C. Hampson    
Frank S. Holleman, Bar # 1011376 
Sonosky, Chambers, Sachse, 
   Endreson & Perry, LLP 
1425 K Street, NW, Suite 600 
Washington, DC 20005 
Phone no.: 202-682-0240 
Fax no.: 202-682-0249 
E-mail:  fholleman@sonosky.com  

Colin Cloud Hampson, Bar # 448481 
Sonosky, Chambers, Sachse,  
   Endreson & Perry, LLP 
145 Willow Road, Suite 200 
Bonita, CA 91902 
Phone no.: 619-267-1306 
Fax no.: 619-267-1388 
E-mail:  champson@sonoskysd.com  

Whitney A. Leonard (pro hac vice) 
Sonosky, Chambers, Sachse, 
   Miller & Monkman, LLP 
725 East Fireweed Lane, Suite 420 
Anchorage, AK 99503 
Phone no.: 907-258-6377 
Fax no.: 907-272-8332 
E-mail:  whitney@sonosky.net 

Counsel for Plaintiffs 

Mark Radoff (pro hac vice) 
Sycuan Tribal Government Legal 

Department 
2 Kwaaypaay Ct. 
El Cajon, CA 92019 
Phone no.: 619-445-4564 
Fax no.: 619-445-0238 
E-mail:  mradoff@sycuan-nsn.gov 
 
Counsel for Plaintiff Sycuan Band of the 

Kumeyaay Nation 
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