
IIN THE UNITED STATES DISTRICT COURT FOR 

THE NORTHERN DISTRICT OF OKLAHOMA 

 

 

STACEY D. BERRY,     ) 

       ) 

   Petitioner,   ) 

       ) 

       ) Case No. 19-CV-0706-GKF-FHM 

v.       ) 

       ) 

JEORLD BRAGGS, JR. WARDEN,   ) 

       ) 

   Respondent.   ) 

 

 

PETITIONER’S BRIEF IN RESPONSE TO RESPONDENT’S MOTION  

TO DISMISS PETITION FOR WRIT OF HABEAS CORPUS AS TIME-BARRED BY THE 

STATUE OF LIMITATIONS AND REQUEST TO FILE OUT OF TIME 

 

 COMES NOW the Petitioner, Stacey D. Berry and with his Brief in Response to 

Respondent, Jeorld Braggs, Jr. Warden’s Motion to Dismiss Petition for Writ of Habeas Corpus 

As Time-Barred by the statute of Limitations. 

 If Mr. Berry had not been the recipient of such abysmal and absolutelu incompetent 

representation that allows for the phrase “ineffective assistance of Counsel” seem a benign 

understatement, he would not now be incarcerated sitting out a forty-five[45] year sentence. This 

is substantially and incontrovertibly a Strickland v. Washington case.  

    STATEMENT OF FACTS 

1. Below is the State District Court and Criminal of Appeals Court timeline 

November 16, 2015,  Petitioner’s Plea was entered. 

January 11, 2016,  Sentencing on Plea is entered. 

January 20, 2016,  Certified Copy of Judgment & Sentence issued Sheriff 

February 10, 2016,  Return of Judgment and Sentence Filed by Sheriff, Craig County 
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February 25, 2016,  Amended Certified Copy of Judgment & Sentenced Issued 

February 26, 2016,  Return of Service of Amended Judgment and Sentence 

August 19, 2016,  Motion for Judicial Review of Sentence was filed  

March 6, 2017,  Motion for Judicial Review of Sentence denied with noted exceptions. 

March 13, 2017, Affidavit of Mailing Order Nunc Pro Tunc was filed along with an Order  

continuing Judicial Review. 

March 14, 2017,  Motion to Reconsider Order on Review of Sentencing was filed. 

April 12, 2017,  Notice of Intent to Appeal Order Determining Indigency filed 

April 17, 2017,  Order on Motion to Reconsider Review of Sentencing was entered. 

April 25, 2017,  Order Dismissing Appeal Case. 

May 8, 2017,   Notice of Filing filed 

July 13, 2017,   Order Granting Extraordinary Relief and Remanding Matter to District  

Court for Further Proceedings Judge McBride. 

October 3, 2017, Hearing on Defendant/Petitioner’s Motion for Judicial Review, Motion  

   Denied. 

December 29, 2017, Application for Post-Conviction Relief. 

March 29, 2018,  Order on Post-Conviction Relief, Denied. 

April 10, 2018, Vacation of March 29, 2018 Order and reissued order to this Date 

April 16, 2018, Return of Green Service Card W. Johnson Filed 

April 17, 2018, Notice of Post-Conviction Appeal 

June 15, 2018,  Application and Order granting Appeal filed out of time. 

June 21, 2018,  Certificate of Appeal filed. 

July 2, 2018,  Order Declining Jurisdiction. 
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July 5, 2018,  Order Recommending Appeal out of Time 

August 3, 2018, Order Granting Post-Conviction Appeal Out of Time, and Mandate filed. 

February 13, 2019, Order Affirming Denial of Application for Post-Conviction Relief 

 

2. Northern Federal District Filing began on December 24, 2019, Petition for Writ of 

Habeas Corpus was filed by Petitioner. 

ARGUMENT AND AUTHORITY 

The Defendant/Plaintiff did not run the statutes of limitation when he filed his Writ of Habeas. 

The Antiterrorism and Effective Death Penalty Act provides the following statute of limitation in 

which a Defendant/Petitioner can file. 

28 U.S. Code § 2244 Provides in part: 

(1)A 1-year period of limitation shall apply to an application for a writ of habeas 

corpus by a person in custody pursuant to the judgment of a State court. The 

limitation period shall run from the latest of— 

(A)  the date on which the judgment became final by the conclusion of direct review 

or the expiration of the time for seeking such review; 

(C)  the date on which the constitutional right asserted was initially recognized by the 

Supreme Court, if the right has been newly recognized by the Supreme Court and 

made retroactively applicable to cases on collateral review; or 

(D) the date on which the factual predicate of the claim or claims presented could 

have been discovered through the exercise of due diligence.  
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Paragraph 1 (A) Subsection (C) Of 28 U.S. Code § 2244 (C) “ The Date On Which 

The Constitutional Right Asserted Was Initially Recognized By The Supreme 

Court, If The Right Has Been Newly Recognized By The Supreme Court And 

Made Retroactively Applicable To Cases On Collateral Review 

 

 The Supreme Court has long recognized a defendant right, to effective assistance to 

counsel. The infamous case Strickland v. Washington 466 U.S. 668 (1984), primary holding 

that a showing of ineffective of counsel lies where a defense attorney was openly deficient 

and that a reasonable competent attorney would have led to a different outcome. Thus, there 

is a nexus between a fair trial and effective counsel.   

 “As the United States Supreme Court has recognized, lawyers in criminal 

cases "are necessities, not luxuries." Gideon v. Wainwright, 372 U.S. 335, 344, 83 

S.Ct. 792, 796, 9 L.Ed.2d 799 (1963). “The Sixth Amendment right to counsel is 

intended to ensure that the accused receives a fair trial by requiring "the 

prosecution's case to survive the crucible of meaningful adversarial testing." 

United States v. Cronic, 466 U.S. 648, 656, 104 S.Ct. 2039 2045, 80 L.Ed.2d 657 

(1984).  

The Court stated in Cronic: 

 “[T]he Sixth Amendment does not require that counsel do what is 

impossible or unethical. If there is no bona fide defense to the charge, counsel 

cannot create one ... At the same time, even when no theory defense is available, 

if the decision to stand trial has been made, counsel must hold the prosecution to 

its heavy burden of proof beyond [a] reasonable doubt.” Jones v. State, 738 P.2d 

525, 1987 OK CR 103 (Okla. Crim. App. 1987) 

The American Bar Association Code of Professional Responsibility long held standards that our 

state has long ago adopted and incorporated into the Oklahoma Bar Association Professional 

Code of Conduct States:  

Standard 4-1.2 Functions and Duties of Defense Counsel 

“(a) Defense counsel is essential to the administration of criminal justice. A court 

properly constituted to hear a criminal case should be viewed as an entity 

consisting of the court (including judge, jury, and other court personnel), counsel 

for the prosecution, and counsel for the defense.”  
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Standard 4-1.3 Continuing Duties of Defense Counsel 

“Some duties of defense counsel run throughout the period of representation, and 

even beyond. Defense counsel should consider the impact of these duties at all 

stages of a criminal representation and on all decisions and actions that arise in 

the course of performing the defense function. These duties include: 

(a) a duty of confidentiality regarding information relevant to the client’s 

representation which duty continues after the representation ends; 

(b) a duty of loyalty toward the client; 

(c) a duty of candor toward the court and others, tempered by the duties of 

confidentiality and loyalty; 

(d) a duty to communicate and keep the client informed and advised of significant 

developments and potential options and outcomes. 

(e) a duty to be well-informed regarding the legal options and developments 

that can affect a client’s interests during a criminal representation. [Emphasis 

added.] 

(f) a duty to continually evaluate the impact that each decision or action may have 

at later stages, including trial, sentencing, and post-conviction review. 

(g) a duty to be open to possible negotiated dispositions of the matter, including 

the possible benefits and disadvantages of cooperating with the prosecution. 

(h) a duty to consider the collateral consequences of decisions and actions, 

including but not limited to the collateral consequences of conviction. 

Further Oklahoma Criminal Court of Appeals added in Jones v. State, 738 P.2d 

525, 1987 OK CR 103 (Okla. Crim. App. 1987) Jones v. State, 738 P.2d 525, 

1987 OK CR 103 (Okla. Crim. App. 1987) 

“It is unprofessional conduct for a lawyer intentionally to misrepresent matters of 

fact or law to the court.” 

“The belief of a defense lawyer that his client is guilty is insufficient to excuse 

him from a court appointment in a criminal proceeding. ABA Model Code of 

Professional Responsibility, EC2-29 (1981). 

“A defense attorney has an affirmative duty to represent an accused zealously 

within the bounds of the law. Oklahoma Code of Professional Responsibility, 5 

O.S.1981, Ch. 1, App. 3, Canon VII.” 
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The Defendant/Petitioner, Mr. Berry has a constitutional right to effective counsel. 

Any defense counsel would have provided all evidence that may refute or not refute a guilty 

plea. In this case a child welfare report to the district attorney, protected under seal by Court 

Order, should have been discussed with Mr. Berry prior to his plea. Pursuant to the facsimile 

date time, Mr. Berry’s prior counsel had the report in his office long prior to accepting the 

states blind plea. This report is a piece of exculpatory evidence that should a trier of fact had 

access to it would have clearly provided a doubt as to whether he committed the criminal 

acts he was charged with.  

Furthermore, the Defendant/Petitioner, deprived of this exculpatory evidence did not 

have the fair opportunity to consider all facts that would be disclosed to a trier of fact prior to 

accepting a plea. Any competent defense attorney would have discussed any exculpatory 

evidence, such as the Child Welfare Report, whether it was received weeks before the 

defendant/petitioner’s plea or upon discovery of such document and zealously acted on filing 

a motion to dismiss the pleas. The exculpatory evidence in this case is the Child Welfare 

Report to the District Attorney’s Office. This report determines a state agency’s finding on 

whether abuse has or has not occurred. This finding by the Defendant/ Petitioner’s second 

attorney found that there were no acts committed by the Defendant/petitioner.  

At the very least, this case could well have been disposed of by a Motion for Directed 

verdict of Not Guilty 
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Paragraph 1 (A) Subsection (C) Of 28 U.S. Code § 2244 (D) The Date On 

 Which The Factual Predicate Of The Claim Or Claims Presented Could Have Been 

Discovered Through The Exercise Of Due Diligence 

 

Generally, equitable tolling requires a litigant to establish (2) elements: "(1) that he 

has been pursuing his rights diligently, and (2) that some extraordinary circumstances stood 

in his way." Lawrence V. Florida, 549 U.S. 327, 336 (2007) 

There is no set date when the Defendant/Petitioner could have discovered the Report 

to the District Attorney through the exercise of due diligence. The Report to the District 

Attorney is a confidential record that is not discoverable without leave of Court. Pursuant to 

10A §1-6-102 Confidential Records - Authorization for Inspection, Disclosure, Correction, 

or Expungement of Records – Fees   

“A. Except as provided by this section and except as otherwise specifically provided by state 

and federal laws, the following records are confidential and shall not be open to the general 

public or inspected or their contents disclosed: 

 1. Juvenile court records; 

 

2. Agency records; 

 

3. District attorney's records; 

 

4. Court Appointed Special Advocate records pertaining to a child welfare case; 

 

5. Law enforcement records; 

 

6. Nondirectory education records; and 

 

7. Social records….” 

 

On or about July 2017, the Defendant/Petitioner’s mother, Kathy Berry, a non-party 

to the case erroneously received the Report to the District Attorney’s Office, when she 

retrieved the contents of the Defendant/Petitioner’s criminal file from his prior counsel. Mr. 
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Logan remained counsel of record to the Defendant/Petitioner until he was granted an order 

to withdraw, September 14, 2017.    

Two issues had been pending during the time the file was retrieved in July 2017 and 

prior Counsel’s withdrawal September 14, 2017. The first issue is that Mr. Logan, the 

Defendant/Petitioner’s prior counsel, did not officially withdraw from the case in a timely 

manner. The consequences affected the Defendant/Petitioner in that his new counsel could 

not legally and ethically advise the Defendant/Petitioner on the consequences of the finding 

of the Child Welfare Report nor could he file any appropriate motions. In fact, 

Defendant/Petitioner’s current Counsel, Mr. Johnson, acted immediately, and appropriately 

by conferencing with Mr. Logan, about the finding of the child welfare report. Unfortunately, 

Mr. Logan himself, could not remember receiving or reviewing any such document, that was 

in his file prior to the Defendant/Petitioner’/Petitioner’s plea.  

The second issue occurring during this period was that the Defendant/Petitioner was 

in a middle of a Judicial Review of Sentencing, that prior counsel had filed out of time, and 

after further court proceedings was granted an out of time filing. The hearing set on October 

3, 2017, and only on September 14, 2017, approximately 20 days, did Mr. Logan file his 

motion to withdraw and order granting his withdraw.  Working on a short time frame, Mr. 

Johnson’s used due diligence in reviewing all of prior counsel’s work on the pending Motion 

for Judicial Review, preparing the witnesses to be called and adding to any additional 

witnesses, if necessary, along with any additional research he needed to effectively represent 

Mr. Berry.  

The Order for Judicial Review was denied on or about October 3, 2017.  

Defendant/Petitioner’s Counsel, Mr. Johnson,  went to work on other state motions. Thus 
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after research and continued due diligence on December 29, 2018, Mr. Johnson filed the 

Motion for Post-Conviction Relief due to Mr. Logan’s ineffective representation and 

jurisdiction based on the pending undecided Supreme Court Case Murphy V. Royal No. 07-

7068, August 8, 2017. Due to intermittent issues between the trial court and its clerk, the 

court ordered its denial of post-conviction relief effective April 10, 2018.  The 

Defendant/Petitioner, by counsel had appealed the decision on the Post-conviction relief with 

the Criminal Courts of Appeal. The conclusion of the appeal confirmed the trial court’s order 

denying post-conviction relief on or about February 13, 2019.  

Thus, the statute of limitation pursuant to the AEDPA began to run February 14, 

2019. There was never any abandonment of the issues regarding exculpatory evidence, or 

jurisdictional issues. Mr. Johnson, continued to pursue state claims after he finished the 

judicial review of sentencing filed by Mr. Logan.  Furthermore, Mr. Johnson had to work to 

clean up the ineffective representation of the Defendant/ Petitioner. It is not unreasonable or 

illogical to state that the Defendant/Petitioner’s time on the Writ began the day after the date 

of the entry of the criminal courts of appeal affirmation of the denial of the 

Defendant/Petitioner’s post-conviction relief. Thus, the time would run on or about February 

14, 2020. Defendant/Petitioners writ was filed on or about December 24, 2019.  

The unsettled issue on Jurisdiction is still before the Supreme Court of the United 

States. The Murphy case, speaks to jurisdictional bounds and whether a native American who 

is charged with a crime on Indian land, should be heard in Federal Court. This is a long 

establish law from United States Code Major Crimes Act .  The vey issue that also applies to 

Mr. Berry, a member of the Cherokee Tribe and who has been charged with certain crimes 

that alleges took place on property that is under the jurisdiction of the Cherokee tribe. This 
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alone, should toll any statutes of limitation until the United States Supreme Court renders its 

decision. 

Paragraph 1 (A) subsection (A) of 28 U.S. Code § 2244(A) 

“  the date on which the judgment became final by the conclusion of direct review  

or the expiration of the time for seeking such review” 

 

Counsel for the Defendant/Petitioner is not accurate on its count on the timeline 

exhausting the statute of limitation on Plaintiff’s filing of the Writ of Habeas Corpus. The 

time exceeded for the paragraph 1 (A) is thirty (30) days. The statute tolls the counting of 

time during the pending state actions filed by the Defendant/Petitioner. In this case the 

counting of time did not begin until the entry of final judgment on the Defendant/Petitioner’s 

sentencing, which was entered on January 11, 2016.  Furthermore, there was a review for 

sentencing that was filed on August 19, 2016 that was not resolved until October 3, 2017. 

The time between August 19, 2016, and October 3, 2017 was stayed as the motion for State 

Judicial Review had been pending during the entire time. Counsel included such stayed time 

in his computation of the statute of limitation. 

Nonetheless, Defendant/Petitioners counsel is asking for the sake of justice the 

Defendant/Petitioner be granted a leave to file its Habeas out of time as at risk is a violation 

of his constitutional right under the sixth amendment.  The Defendant/Petitioner’s counsel 

has also been representing him in a civil matter and a confusion of the timeline, had 

inadvertently occurred and the Defendant/Petitioner should not be prejudiced because of this 

confusion.  

CONCLUSION 

Every person in this country is afforded due process. It is a fundamental right each 

person charged with a crime, that is highly protected. When the number of errors that had 
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occurred in this process the Court should give deference to the Defendant/Petitioner. Here, 

we have a prior defense counsel who failed under his duty as an officer of the Court to 

zealously represent Mr. Berry, by failing to provide exculpatory evidence to Mr. Berry, prior 

to the blind plea. Mr. Logan had many opportunities to file to vacate the plea and/ or file any 

motion to protect the rights that his client, Mr. Berry is entitled. Mr. Logan even had a duty 

to assist Mr. Johnson in correcting this wrong, rather than washing his hands clean of the 

discovery. Mr. Logan also interference with representation exists even if he did not believe 

Mr. Johnson was going to correct these errors. Mr. Logan didn’t even withdraw from the case 

until September 14, 2017, when the hearing for Judicial Review was set October 3, 2017.  

The fact that the Defendant/Petitioner’s Mother, Kathy Berry, obtained the 

Defendant/Petitioner’s file from MR. Logan, containing the record, in July 2017, is 

ineffective as to exercise of due diligence of knowledge of the exculpatory evidence, as 

pursuant to statute 10A. the records from child welfare, should not have been left in the 

hands of the Defendant/Petitioner’s mother. Fortunately, the Defendant/Petitioner’s mother 

received the report and was able to provide them to Mr. Johnson.  

Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984) Strickland v. 

Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984) 

Held: 

          1. The Sixth Amendment right to counsel is the right to the effective assistance of counsel, 

and the benchmark for judging any claim of ineffectiveness must be whether counsel's conduct 

so undermined the proper functioning of the adversarial process that the trial cannot be 

relied on as having produced a just result. [Emphasis added] The same principle applies to a 

capital sentencing proceeding—such as the one provided by Florida law—that is sufficiently like 

a trial in its adversarial format and in the existence of standards for decision that counsel's role in 

the proceeding is comparable to counsel's role at trial. Pp. 2063-2064. 

 

          2. A convicted defendant's claim that counsel's assistance was so defective as to require 

reversal of a conviction or setting aside of a death sentence requires that the defendant show, 
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first, that counsel's performance was deficient and, second, that the deficient performance 

prejudiced the defense so as to deprive the defendant of a fair trial. Pp. 2064-2069. 

          (a) The proper standard for judging attorney performance is that of reasonably effective 

assistance, considering all the circumstances. When a convicted defendant complains of the 

ineffectiveness of counsel's assistance, the defendant must show that counsel's representation 

fell below an objective standard of reasonableness. [Emphasis added]. Judicial scrutiny of 

counsel's performance must be highly deferential, and a fair assessment of attorney performance 

requires that every effort be made to eliminate the distorting effects of hindsight, to reconstruct 

the circumstances of counsel's challenged conduct, and to evaluate the conduct from counsel's 

perspective at the time. A court must indulge a strong presumption that counsel's conduct falls 

within the wide range of reasonable professional assistance. These standards require no special 

amplification in order to define counsel's duty to investigate, the duty at issue in this case. Pp. 

2064-2067. 

          (b) With regard to the required showing of prejudice, the proper standard requires the 

defendant to show that there is a reasonable probability that, but for counsel's 

unprofessional errors, the result of the proceeding would have been different. [Emphasis 

added]. A reasonable probability is a probability sufficient to undermine confidence in the 

outcome. A court hearing an ineffectiveness claim must consider the totality of the evidence 

before the judge or jury. Pp. 2067-2069. Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 

2052, 80 L.Ed.2d 674 (1984) 

 

 The governing legal standard plays a critical role in defining the question to be asked in 

assessing the prejudice from counsel's errors. When a defendant challenges a conviction, the 

question is whether there is a reasonable probability that, absent the errors, the factfinder 

would have had a reasonable doubt respecting guilt. [Emphasis added] Strickland v. 

Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984) 

 

WHEREFORE, the Defendant/Petitioner, prays that this court apply “Equitable” 

tolling as it applies under 28 U.S.C. 2244 (1) (D), and grant the Defendant/Petitioner a 

hearing on his Writ of Habeas Corpus.  

Dated this 6th Day of July, 2020 

      Respectfully Submitted 

      s/WESLEY E. JOHNSON, OBA 4731 

      Johnson & Associates, Lawyers 
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      624 S. Denver, Suite 300 

      Tulsa, OK  74119-1075 

      918-582-0800 

      wej@wesjohnsonlaw.com 

 

CERTIFICATE OF DELIVERY 

I, Wesley E. Johnson, hereby certify that I did, on this 6th day of July, 2020 cause this instrument 

to be emailed to: 

ted.peeper@oag.ok.gov 

at the office of the Attorney General of the State of Oklahoma. 

 

       s/WESLEY E. JOHNSON 
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