
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT MASSACHUSETTS 

(Eastern Division) 

In re: 

BRIAN W. COUGHLIN, 

Debtor. 

Chapter 13 

Case No. 19-14142-FJB 

FINAL REPLY MEMORANDUM IN SUPPORT OF MOTION TO DISMISS

Introduction 

Once again, Brian Coughlin injects new arguments, allegations, and theories for 

relief into this case. In any event, his ever-shifting positions only further highlight that 

his claim is barred by tribal sovereign immunity and improperly pled. Therefore, the 

Lac du Flambeau Band of Lake Superior Chippewa Indians (the “Tribe”) respectfully 

asks the Court to grant its motion to dismiss. 

Argument 

I. The Supreme Court has not limited the application of tribal sovereign immunity 

to off-reservation commercial activity. 

A. Coughlin’s argument against applying tribal sovereign immunity to off-
reservation commercial activity is untimely, improper, and unpreserved. 

Coughlin now states that he “does not accept and expressly seeks to overturn the 

proposition that an Indian tribe engaged in off-reservation commercial activity ought to 

be entitled to any form of common-law immunity,” a holding from Kiowa Tribe of 

Oklahoma v. Manufacturing Technologies, Inc., 523 U.S. 751 (1998). (Sur-Reply Br., Dkt. 97-
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1 p.1). He goes on to state that he reserves the right to argue on appeal that “the 

Supreme Court should act to dismantle [Kiowa Tribe of Oklahoma v. Manufacturing 

Technologies, Inc., 523 U.S. 751 (1998),] because Congress has not acted to do so.” (Id. at 

1-2). This argument is not properly before the Court or preserved for appeal. 

First, the argument is too late. As the Tribe and tribal entities outlined in their 

joint motion to strike, new arguments cannot be raised in reply or sur-reply briefs. 

(Motion to Strike, Dkt. pp.2-3). Those briefs must be limited to addressing the 

arguments raised in the principal and response briefs. (Id.). There is no hint of this 

argument in Coughlin’s response brief, except for a block quote from Justice Stevens’s 

dissent in Kiowa. But Coughlin put that block quote in the conclusion of his brief, not in 

the body of his arguments. And he did not provide any argument or explanation that he 

intended for this Court or any other court to adopt that dissenting opinion. (See Resp. 

Br., Dkt. 82 p.21). His quotation was, at best, a perfunctory argument, which this Court 

should deem forfeited. See United States v. Zannino, 895 F.2d 1, 17 (1st Cir. 1990) 

(“[I]ssues adverted to in a perfunctory manner, unaccompanied by some effort at 

developed argumentation, are deemed waived.”). 

Second, Coughlin does not appear to ask this Court to overturn Kiowa. Instead, he 

appears to state that he does not accept it and “reserves the right” to raise his argument 

on appeal and specifically argues that the Supreme Court should dismantle it. (See Sur-

Reply Br., Dkt. 97-1 pp.1-2). Because Coughlin is not asking this Court for a ruling on 

this argument, it is forfeited, if not waived. See U.S. Aviation Underwriters, Inc. v. Pilatus 
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Bus. Aircraft, Ltd., 582 F.3d 1131, 1142 (10th Cir. 2009) (“An issue is not preserved for 

appeal unless a party alerts the district court to the issue and seeks a ruling.” (emphasis 

added)). 

For the above reasons, this Court should decline to address Coughlin’s 

argument. Regardless, the argument only further reveals how divergent Coughlin’s 

position is from the law. 

B. The Supreme Court and, more importantly, Congress have consistently 

upheld tribal sovereign immunity for off-reservation commercial activity. 

“Kiowa itself was no one-off . . . .” Michigan v. Bay Mills Indian Community, 572 

U.S. 782, 798 (2014). Rather, it “reaffirmed a long line of precedents, concluding that the 

doctrine of tribal immunity—without any exceptions for commercial or off-reservation 

conduct—is settled law.” Id. (quotations omitted). The Supreme Court, Indian tribes, 

and those doing business with them have relied on it for decades. See id. at 798-99. 

Indeed, the Supreme Court expressly reaffirmed it six years ago in Bay Mills, 

which involved off-reservation gaming activity. See id. at 786-87, 803. In doing so, the 

Supreme Court reiterated an important principle of Indian law, a principle that 

Coughlin appears to miss entirely: “[I]t is fundamentally Congress’s job, not ours, to 

determine whether or how to limit tribal immunity.” Id. at 800. But the Bay Mills Court 

added one important observation: 

Following Kiowa, Congress considered several bills to substantially 

modify tribal immunity in the commercial context. Two in particular—

drafted by the chair of the Senate Appropriations Subcommittee on the 

Interior—expressly referred to Kiowa and broadly abrogated tribal 
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immunity for most torts and breaches of contract. But instead of adopting 

those reversals of Kiowa, Congress chose to enact a far more modest 

alternative requiring tribes either to disclose or to waive their immunity in 

contracts needing the Secretary of the Interior's approval. . . . So rather 

than confronting, as we did in Kiowa, a legislative vacuum as to the precise 

issue presented, we act today against the backdrop of a congressional 

choice: to retain tribal immunity . . . in a case like this one. 

Id. at 801-02. 

Congress has had yet another six years to reflect on Kiowa—and now Bay Mills. 

And as Coughlin acknowledges, it has not acted to abrogate that precedent or to 

otherwise limit tribal sovereign immunity in the context of off-reservation commercial 

activity. (See Sur-Reply Br., Dkt. 97-1 pp.1-2). So Coughlin raises a vague policy basis for 

the Supreme Court to do it. (Id. at 2.) This flies in the face of the very foundation of 

Kiowa and Bay Mills. Again, “it is fundamentally Congress’s job”—not the Supreme 

Court’s job—“to determine whether or how to limit tribal immunity.” Bay Mills, 572 

U.S. at 800. 

Notably, “Congress is in a position to weigh and accommodate the competing 

policy concerns and reliance interests” involved in this issue. Kiowa, 573 U.S. at 759. 

And although unnecessary, it seems apropos to reflect on one of the competing policies 

that Coughlin fails to consider. Justice Sotomayor’s concurrence in Bay Mills provides a 

good summary: 

A key goal of the Federal Government is to render Tribes more self-

sufficient, and better positioned to fund their own sovereign functions, 

rather than relying on federal funding. And tribal business operations are 

critical to the goals of tribal self-sufficiency because such enterprises in 

some cases may be the only means by which a tribe can raise revenues[.]” 
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This is due in large part to the insuperable (and often state-imposed) 

barriers Tribes face in raising revenue through more traditional means. 

Id. at 810 (Sotomayor, J., concurring) (citations omitted). Congress must weigh this and 

other policies against the policy now offered by Coughlin. And on balance, it has 

chosen to leave tribal sovereign immunity intact in the context of off-reservation 

commercial activity. 

In summary, tribal sovereign immunity applies to off-reservation commercial 

activity, the same as it does in other contexts. E.g., Bay Mills, 572 U.S. 782; Kiowa, 523 

U.S. 751. As Coughlin acknowledges, Congress has never unequivocally expressed its 

intention to change that. 

II. Coughlin’s newest theory for relief is not plausibly pled. 

Coughlin asks this Court to entertain yet another new theory for relief: piercing 

the corporate veil. (Sur-Reply Br., Dkt. 97-1 pp.2-3). This theory must fail because even 

with the gratuitous number of extrinsic documents that Coughlin has injected into this 

proceeding, he has not alleged a plausible basis to pierce all of the corporate veils of the 

tribal entities.1

United States v. Bestfoods—a case that Coughlin relies on—explains that corporate 

ownership and its concomitant control are not bases for piercing the corporate veil: 

1 The Tribe relies on its previous arguments that Coughlin cannot raise new allegations 

and request the Court to take judicial notice of the substance of over 30 pages of 

extrinsic documents. (See Reply Br., Dkt. 92 pp.1-2). And the Tribe reiterates the concern 

it raised in its principal brief: Coughlin’s approach left the Tribe without sufficient 

notice of the claim against it. (Prin. Br., Dkt. 73-1 p.7 n.2). 
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It is a general principle of corporate law deeply ingrained in our economic 

and legal systems that a parent corporation (so-called because of control 

through ownership of another corporation’s stock) is not liable for the acts 

of its subsidiaries. Thus it is hornbook law that the exercise of the 

“control” which stock ownership gives to the stockholders will not create 

liability beyond the assets of the subsidiary. That “control” includes the 

election of directors, the making of by-laws and the doing of all other acts 

incident to the legal status of stockholders. Nor will a duplication of some 

or all of the directors or executive officers be fatal. 

524 U.S. 51, 61-62 (1998) (quotations and citations omitted). Rather, piercing the 

corporate veil is appropriate when “the corporate form would otherwise be misused to 

accomplish certain wrongful purposes, most notably fraud, on the shareholder’s behalf.” 

Id. at 62 (emphasis added). 

Here, Coughlin did not allege that the Tribe has misused the corporate form of 

the tribal entities to accomplish wrongful acts on its behalf. (See generally Pleading, Dkt. 

27). And the extrinsic documents that he has introduced only show ownership and 

control generally held by stockholders. (See generally Resp. Br., Dkt. 82 pp.23-55). They 

do not plausibly support misuse of the tribal entities for the purpose of conducting 

wrongful acts on the Tribe’s behalf.  

Coughlin may feel that his response brief and sur-reply contain sufficient 

allegations to support misuse for wrongful acts, but those allegations are not before the 

Court on this motion to dismiss. Indeed, while Coughlin argued in his sur-reply that 

this Court can take judicial notice of his extrinsic documents, he did not argue that the 

Court can consider the new allegations that he has introduced. (See generally Sur-Reply 

Br., Dkt. 97-1 p.6). 
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In summary, this Court should hold Coughlin to his pleading obligations and 

conclude that he has not supported a theory for piercing the corporate veil of the tribal 

entities and, more to the point, that he has failed to allege any plausible claim for relief 

against the Tribe. 

Conclusion 

Coughlin’s new arguments and theories only further entrench him on the wrong 

side of the law and demonstrate the deficiencies in his pleading. The Tribe respectfully 

asks this Court to grant its motion to dismiss. 

Dated: September 30, 2020 Respectfully submitted,  

__/s/ Adrienne K. Walker

Adrienne K. Walker, Esq.  

Aaron M. Williams, Esq. 
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   GLOVSKY AND POPEO, P.C. 

One Financial Center 

Boston, Massachusetts  02111 

Tel:  617-542-6000 

Fax:  617-542-2241 

E-mail: awalker@mintz.com
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Fax:  651-842-9101 
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