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PLAINTIFF’S REPLY TO DEFENDANTS’ OPPOSITION TO MOTION FOR 
CLARIFICATION OF SETTLEMENT AGREEMENT 

The Tribes respectfully submit that the Court should grant their Motion for Clarification, 

ECF No. 93-1 (“Mot.”), and issue an order providing that the Court’s Joint Stipulation and Order, 

ECF No. 84, does not waive claims by the Tribes against the United States in Shoshone-Bannock 

Tribes of Fort Hall Reservation v. United States, No. 4:18-cv-00285-DCN (D. Idaho filed Oct. 15, 

2018) (“Idaho District Case”), to establish the Tribes’ title to five parcels of land that the United 

States granted to a railroad as a right-of-way in 1882 and 1888 and which are no longer being used 

for railroad purposes.  The Tribes brought those claims because after the Joint Stipulation and 

Order were entered in 2012, the United States changed its position that those lands had reverted in 

trust for the Tribes.  The Tribes seek clarification of two points regarding the Joint Stipulation as 

it relates to the Tribes’ claims in the Idaho District Case.  First, that the United States’ decision to 

reverse its position stated in the DOI Notice is not a “harm[] or violation[]” that occurred before 

entry of the Joint Stipulation and Order, see Joint Stipulation and Order ¶ 4, and therefore is not 

covered by the waiver made in that Joint Stipulation.  Second, that Paragraph 6(i) of the Joint 

Stipulation and Order does not waive the Tribes’ claims arising from the wrongful use of certain 
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railroad rights-of-way located off the Fort Hall Reservation which are no longer being used for 

railroad purposes. 

As the Tribes’ motion describes, at the time this Court entered the Joint Stipulation and 

Order on May 16, 2012, the United States held the position that those railroad lands had reverted 

in trust to the Tribes.  That position was set out in a January 31, 2012 Notice from the Department 

of the Interior to the railroad (“DOI Notice”), which was then relied on by the Tribes in a February 

13, 2012 letter from the Tribes’ counsel Jeanette Wolfley (“Wolfley Letter”) to counsel for the 

United States.  After the Joint Stipulation and Order had been entered by the Court, the United 

States reversed its position, claiming the reversionary interest in the railroad lands for itself and 

adversely to the Tribes.  Because of the post-2012 change in the federal position, the Tribes then 

brought suit to establish their rights to the reversionary interest against federal officials as well as 

the railroad and other third parties who claimed interest in the land.  Accordingly, as the claims in 

the Idaho District Case arose after 2012, they are not barred by the Joint Stipulation and Order. 

Nevertheless, the United States asserted in that case that the Joint Stipulation and Order waived 

some of the Tribes’ claims, which necessitated the instant Motion for Clarification.  In their 

Opposition to the Tribes’ Motion for Clarification, ECF No. 95 (“Resp.”), the federal defendants 

fail to show that this Court should not exercise jurisdiction over this motion, and their arguments 

that the Tribes’ Motion should not be granted have no merit. 

ARGUMENT 

This Court has exclusive jurisdiction to grant the motion for clarification, and even if it did 

not there are no equitable considerations that would permit the Court to decline jurisdiction.  The 

Court should grant the motion because the undisputed facts – which this Court can properly 

consider under the federal common law’s governing rules of interpretation – show that when the 
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Settlement Agreement was negotiated, the Tribes did not waive their railroad rights-of-way claims. 

That is so because the Settlement Agreement does not waive claims that arose after 2012, and the 

Tribes’ railroad rights-of-way claims arose after that date, when the United States changed its 

position regarding the land status of the railroad rights-of-way.  In addition, when the Settlement 

Agreement was negotiated and signed, the parties understood that the United States supported the 

Tribes’ rights as to the railroad rights-of-way, which plainly made it unnecessary to specifically 

preserve railroad right-of-way claims against the United States in Paragraph 6(i). 

I. This Court Has Exclusive Jurisdiction to Interpret the Settlement Agreement, and 
Should Do So Here. 

This Court has continuing jurisdiction to enforce and interpret the Joint Stipulation and 

Order, ECF No. 84 ¶ 23, as the federal defendants concede, ECF No. 95 at 7.  That is enough for 

the Court to act here.  The federal defendants seek to avoid that conclusion by arguing that this 

Court only has concurrent jurisdiction with the District of Idaho, and should defer to the District 

of Idaho’s supposed jurisdiction rather than clarifying the Joint Stipulation and Order.  But that 

request falls flat for several reasons. 

A. This Court Has Exclusive Jurisdiction to Interpret the Joint Stipulation and 
Order. 

This Court’s jurisdiction to interpret the Joint Stipulation and Order is exclusive of other 

federal district courts’ jurisdiction because the Court expressly retained jurisdiction to both 

interpret and enforce that agreement.  The authority to interpret and enforce a settlement agreement 

derives from a federal court’s “ancillary jurisdiction . . . to protect its proceedings and vindicate 

its authority,” which can be established when continuing jurisdiction to enforce and interpret the 

settlement agreement is reserved to the court in the settlement agreement itself.  See Kokkonen v. 

Guardian Life Ins. Co. of Am., 511 U.S. 375, 381-82 (1994); Nehmer v. U.S. Dep’t of Veterans 

Affairs, 494 F.3d 846, 860 (9th Cir. 2007) (a district court has inherent authority to construe the 
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provisions of an order it has issued entering a consent decree, which cannot be transferred to 

another federal court by the actions of a party to the consent decree).  This was the basis of the 

decision in Fort Sill Apache Tribe v. National Indian Gaming Commission, 317 F. Supp. 3d 504 

(D.D.C. 2018), that a district court’s retention of jurisdiction in a settlement agreement to enforce 

the agreement does not “spread jurisdiction over a settlement . . . to any other district court before 

whom the issue may arise.”  Id. at 513.1   

Indeed, the United States relied on Kokkonen and Fort Sill in the Idaho District Case, 

arguing that this Court had exclusive jurisdiction to enforce the Joint Stipulation and Order.  Mot. 

to Dismiss at 18, ECF No. 90-5 at 25.  Now the federal defendants argue the United States only 

relied on these cases to show that a district court may have exclusive jurisdiction over claims that 

a settlement agreement entered by the court has been breached and must be enforced.  Resp. 8-9.  

The federal defendants do not explain the legal distinction between such a claim and a claim 

seeking interpretation and enforcement.  The Joint Stipulation and Order itself makes no such 

distinction, as Paragraph 23 expressly reserves this Court’s continuing jurisdiction for purposes of 

“interpreting and enforcing” the terms and conditions of the Joint Stipulation.  By seeking a ruling 

clarifying the Joint Stipulation and Order did not waive the Tribes’ claims in the Idaho District 

Case, the Tribes are asking the Court to “interpret[] and enforc[e]” the agreement.  So there is no 

reason why this Court’s retention of jurisdiction should “spread jurisdiction” to the District of 

Idaho over the issues raised in the Tribes’ Motion. 

                                                           
1 The United States’ sovereign immunity is a red herring, cf. Resp. 8-9 (citing Sharp v. Weinberger, 
798 F.2d 1521, 1523-24 (D.C. Cir. 1986)), as the existence of subject matter jurisdiction is 
upstream of the sovereign immunity inquiry, see Fort Sill, 317 F. Supp. 3d at 513-14. 
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Even if other federal district courts could have concurrent jurisdiction to interpret the Joint 

Stipulation and Order, the Idaho District Court does not here.  When a district court retains 

jurisdiction in the terms of a settlement agreement to interpret or enforce it, that jurisdiction is 

presumptively exclusive.  Flanagan v. Arnaiz, 143 F.3d 540, 544-45 (9th Cir. 1998); United States 

v. Am. Soc’y of Composers, Authors & Publishers, 32 F.3d 727, 731-32 (2d Cir. 1994); United 

States v. Am. Soc’y of Composers, Authors, & Publishers, 442 F.2d 601, 603 (2d Cir. 1971); Battle 

v. Liberty Nat’l Life Ins. Co., 877 F.2d 877, 880-81 (11th Cir. 1989); see Ultimate Creations, Inc. 

v. McMahon, 300 F. App’x 528, 529 (9th Cir. 2008).  That presumption is controlling here because 

nothing in the Joint Stipulation and Order indicates an intent to give other courts concurrent 

jurisdiction with this Court.   

Flanagan specifically held that a state court lacks jurisdiction to interpret a settlement 

agreement when the agreement provides the entering federal district court has continuing 

jurisdiction, because  

it would make no sense for the district court to retain jurisdiction to interpret and 
apply its own judgment to the future conduct contemplated by the judgment, yet 
have a state court construing what the federal court meant in the judgment.  Such 
an arrangement would potentially frustrate the federal district court’s purpose.  It 
would also impose an uncomfortable burden on the state judge, to determine what 
the federal judge meant. 

143 F.3d at 545 (citation omitted).  That same rationale – the risk of frustrating the entering court’s 

purpose and the imposition of the “uncomfortable burden” of one judge trying to figure out what 

another meant – applies equally as between two federal district courts, and therefore a continuing 

jurisdiction clause presumptively precludes concurrent jurisdiction among the district courts to 

interpret or enforce a settlement agreement.  Omnicell, Inc. v. Medacist Solutions Grp., LLC, 272 

F.R.D. 469, 476 (N.D. Cal. 2011); Future Fibre Techs. Pty. Ltd. v. Optellios, Inc., No. 2:08-cv-

00600-UA-DNF, 2009 WL 10669775, at *5 (M.D. Fla. May 7, 2009).  The federal defendants 
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make no reference to Flanagan.  And they have not pointed to anything in the Joint Stipulation 

and Order or surrounding circumstances that overcomes this presumption by showing that the 

parties intended this Court’s jurisdiction to be non-exclusive, nor is there such evidence. 

The federal defendants instead cite two cases that they say show federal district courts have 

authority to interpret other courts’ settlement agreements.  Neither dealt with concurrent 

jurisdiction to interpret settlement agreements.  The federal defendants first misstate the holding 

of In re Waste Management, Inc. Securities Litigation, No. 97 C 7709, 2003 WL 1463585 (N.D. 

Ill. Mar. 19, 2003).  Waste Management involved defendants who had settled claims in the 

Northern District of Illinois that, by making various bad investments, they breached their fiduciary 

duty as corporate officers.  Id. at *1.  Those officers were then sued in the District of D.C., on 

claims that they had breached their fiduciary duties as pension plan trustees by making bad 

investments, including those at issue in the Northern Illinois case, and entering the settlement in 

the Northern Illinois case.  Id.  The officers asked the Northern Illinois Court to enforce the 

settlement agreement on the corporate officer claims, by issuing an order blocking the pension 

trustee claims in the D.C. Court.  Id.   

The Northern Illinois Court declined.  Although it could have decided whether the 

corporate officer settlement applied to the pension trustee claims, that would have required 

interpreting the underlying pension plan terms to determine the scope of the officers’ fiduciary 

duties and whether their duties as corporate officers were distinct from their duties as trustees.  Id. 

at *1-2.  That posed a problem because some of the pension trustee claims dealt with actions taken 

outside of the time period covered by the corporate officer settlement.  Id. at *2.  As a result, the 

Northern Illinois Court’s interpretation of the terms of the pension plan – had it undertaken to do 

so – would only apply to claims during the settlement period, and the D.C. Court would then have 
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to interpret those terms all over again to address the merits of the claims arising outside of the 

settlement period.  Id.  “Thus, a review of the terms of the plan by this Court would necessarily 

have to be duplicated by the D.C. court and could lead to a contrary conclusion.”  Id.  So the issue 

was not interpretation of the settlement agreement, but the risk of contradictory rulings on the 

meaning of the underlying pension plan establishing defendants’ fiduciary obligations.  That is 

obviously not the case here, as this Court’s interpretation of the effect of the Joint Stipulation and 

Order on the Tribes’ reversionary interest claims would control the meaning of the agreement in 

the Idaho District Case. 

The federal defendants have also mischaracterized the Northern Illinois Court’s statement 

in Waste Management on the scope of relief that the D.C. Court could issue in that case.  The 

Northern Illinois Court noted that, because the entry of settlement “established with finality fair 

compensation for the plaintiff shareholders,” the plaintiffs in the D.C. Court were “estopped from 

seeking additional damages related to the value of the stock for the time period covered by this 

lawsuit.”  Id.  The scope and effect of that equitable limitation was the “restriction” on the 

plaintiffs’ claims that the D.C. Court would have to evaluate for itself – not anything in the terms 

of the settlement agreement.  Id. 

Federal defendants also cite In re Metropolitan Life Insurance Co. Sales Practices 

Litigation, Misc. No. 96-179, 2012 WL 1378307 (W.D. Penn. Apr. 19, 2012), but the decision 

there is not inconsistent with the Tribes’ position here.  In that case, the movant sought clarification 

of an order of the Western District of Pennsylvania that evaluated claims that the movant had 

brought in a state court complaint and determined which of them had not been waived in a prior 

federal court settlement.  Id. at *1.  The court granted the motion for clarification as to claims 

movant had actually pled in state court.  Id.  But the court refused to issue an “advisory opinion” 
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on the scope of what claims the movant might include in an amended state court complaint, 

explaining that as to such hypothetical future claims “the state court is capable of interpreting and 

implementing the Orders entered in this litigation,” and “needs no federal policing in doing so.”  

Id.  Here, the Tribes seek clarification of a settlement agreement over which the Court has 

continuing jurisdiction and only in relation to claims actually pled in another federal district court. 

B. Even if the Court Had Concurrent Jurisdiction, Equitable Considerations Would 
Weigh Against Declining Jurisdiction Here. 

Even if the Court determines that it may refuse to exercise jurisdiction based on equitable 

principles, it should not do so in this case.  The federal defendants cite principles of equity that 

apply under the “first-to-file” rule, which is applied when two identical suits are filed in courts 

having concurrent jurisdiction.  Resp. 9-10 (citing Handy v. Shaw, Bransford, Veilleux & Roth, 

325 F.3d 346, 349 (D.C. Cir. 2003), WMATA v. Ragonese, 617 F.2d 828, 830 (D.C. Cir. 1980), 

and Poku v. FDIC, 752 F. Supp. 2d 23, 28-29 (D.D.C. 2010)).  But those cases, and that rule, do 

not deal with instances where one court has retained jurisdiction to interpret or enforce a 

settlement.  Even if the “first-to-file” rule was applicable, it is a rule of judicial economy, see 

Aguirre v. SEC, 671 F. Supp. 2d 113, 122 (D.D.C. 2009), which is applied according to principles 

of equity, see Handy, 325 F.3d at 350 (citing Columbia Plaza Corp. v. Sec. Nat’l Bank, 525 F.2d 

620, 628 (D.C. Cir. 1975)).  “[T]ruly ‘exceptional circumstances’” are necessary to justify 

declining jurisdiction for equitable reasons, id. at 352 (quoting Moses H. Cone Mem’l Hosp. v. 

Mercury Constr. Corp., 460 U.S. 1, 14 (1983)), and there are none here.  In fact, equitable 

principles weigh in favor of this Court granting the Tribes’ motion and clarifying the meaning of 

the Joint Stipulation and Order. 

There are clear judicial economy benefits to having settlement agreements interpreted by 

the Court – in fact, the very judge – that entered them.  Doing so reduces the need for one court to 
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speculate on or extrapolate another court’s thinking and therefore reduces the likelihood that an 

unfamiliar court will issue a decision “frustrating” the initial court’s purpose.  Flanagan, 143 F.3d 

at 545.  That is because the entering Court is familiar with the terms of the settlement agreement, 

its background, and the negotiations.  In addition, the docket and history of the litigation are 

already before the Court and do not need to be re-briefed as extensively.  In sum, concentrating 

the interpretation of settlement agreements before one court reduces the possibility of inconsistent 

interpretations, confusion, and injustice.   

If this Court acknowledges jurisdiction, it will reduce the burden on the federal courts and 

the parties.  Cf. Resp. 10-11.  The United States’ motion to dismiss in the Idaho District Case 

asserts the Joint Settlement and Order as a ground for dismissal of all eleven claims against the 

United States, and as the sole grounds of dismissal for three claims – Claims II, III, and IV.  Resp. 

10; Resp. Exhibit B, Ex. 1, ECF No. 95-2 at 4.  If this Court grants the Tribes’ motion, the Tribes’ 

Claims II, III, and IV in the Idaho District Case against the federal defendants can proceed to 

adjudication on the merits, and the defenses that the United States has raised to the other claims in 

the Idaho District Court will be reduced and simplified.  If, however, the Court were to find that 

the Joint Stipulation and Order waived the Tribes’ claims, that would resolve the Tribes’ claims 

against the United States in the Idaho District Case.  Thus this Court’s exercise of jurisdiction 

would only reduce the burden on the District of Idaho and on the parties.2 

Fundamental fairness also weighs in favor of granting the Tribes’ motion because if the 

Court denies jurisdiction, the Tribes may well lack any forum in which to have the Joint Stipulation 

                                                           
2 The federal defendants also say that judicial economy weighs against jurisdiction here because 
the District of Idaho will have to hear the Tribes’ Quiet Title Act claims.  The venue provisions of 
the Quiet Title Act are irrelevant to the issue of judicial economy, since the question of whether 
the Tribes waived claims does not implicate the merits of those claims.  Cf. Resp. 11. 
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and Order interpreted.  Under Flanagan and its progeny, the District of Idaho lacks jurisdiction to 

interpret the Joint Stipulation and Order, given Paragraph 23’s retention of jurisdiction in this 

Court.  If the Court refused to exercise jurisdiction and interpret the agreement, and the District of 

Idaho then refused jurisdiction under Flanagan, there would be no forum in which the Tribes could 

seek interpretation of the Joint Stipulation and Order, which would deprive the Tribes of the ability 

to address some of the grounds for dismissal in the Idaho District Case.  The Court should avoid 

the possibility of this unfair result. 

Contrary to the federal defendants’ assertions, Resp. 11-12, granting the motion would not 

be unfair to them, because the Tribes have not improperly delayed in bringing it.  The Tribes filed 

this motion after exhausting informal dispute resolution with the United States under Paragraph 

22 of the Joint Stipulation and Order.  As the federal defendants note, the Tribes invoked that 

clause in early October 2018, after the United States took a final position on the meaning of the 

Joint Stipulation and Order in the Motion to Dismiss before the Idaho District Court.  Resp. 12.  

The ninety-day period of informal dispute resolution would normally have ended in early January.  

However, that period was unavoidably extended by the thirty-five-day federal government 

shutdown in late 2018 and early 2019, over which none of the parties had any control, and which 

made federal defendants’ counsel essentially unavailable.  Once informal discussions had 

definitively concluded without success, the Tribes prepared an adequate motion.  All parties have 

respectfully agreed to necessary extensions of time for the briefing in both this and the Idaho 

District Case to accommodate these scheduling complications.  The federal defendants have not 

been negatively affected by this schedule, and it should not affect the Tribes’ ability to obtain 

proper judicial relief in this case. 
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II. The Joint Stipulation and Order Does Not Waive the Tribes’ Claims for the Railroad 
Rights-of-Way. 

Because this Court has jurisdiction over the Tribes’ motion, the merits of the Tribes’ 

arguments should be considered.  And as the Tribes showed in their Motion, the Court should issue 

an order providing that the Joint Stipulation and Order allows the Tribes’ railroad right-of-way 

claims to proceed in the Idaho District Case because they arose after the Joint Stipulation and 

Order was entered, and because the Tribes did not waive their claims related to the railroad rights-

of-way when they agreed to the Joint Stipulation and Order. 

A. The Tribes’ Harms Arose After the Joint Stipulation and Order Was Entered. 

As the Tribes demonstrated in their Motion, the harms alleged by the Tribes arose after the 

Joint Stipulation and Order was entered, when the United States changed the position it held at the 

time of the Joint Stipulation and Order that the railroad lands had reverted in trust for the Tribes.  

The federal commitment to that position culminated several years of cooperative discussions with 

the Tribes and was set forth in the DOI Notice, issued on January 31, 2012 by the Area Director 

for the Northwest Regional Office of the BIA, Department of the Interior, Stanley Speaks.  ECF 

No. 90-1.  And in the negotiations over the Joint Stipulation and Order, the Tribes’ counsel 

informed the United States that the DOI Notice communicated the United States’ position that “the 

areas, located off the current Fort Hall Reservation, which were not being used for railroad 

purposes have reverted to the United States in trust for the Shoshone-Bannock Tribes.”  Wolfley 

Letter at 2, ECF No. 90-2 at 6.  The Tribes proposed language to instantiate that understanding in 

the Joint Stipulation and Order, Wolfley Letter at 4, and the United States then agreed to that exact 

language in the final Joint Stipulation and Order entered by this Court, Joint Stipulation and Order 

¶ 6(i).  The Joint Stipulation and Order further made clear that the release and waiver had no effect 

on claims against the United States based on harms occurring after the Court’s entry of the Joint 
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Stipulation and Order, ¶ 4.  Accordingly, the Joint Stipulation and Order preserves the Tribes’ 

railroad rights-of-way claims because those claims arose after the Joint Stipulation and Order was 

entered into. 

The federal defendants try to move the date on which the Tribes’ claims arose backwards, 

but the arguments they offer fail.  First, they argue that the DOI Notice “was not a final, formal 

decision,” Resp. 30; see Resp. 24, because it was sent to a railroad company, “stated a concern to 

the Railroad Company regarding the company’s use of the lands, and invited the company to 

contact Mr. Speaks’s staff to discuss the matter further.”  Resp. 24.  But the “concern” that the 

DOI Notice stated was that the lands at issue had reverted to the Tribes: “The United States has 

become aware of several non-complying uses the railroad company has made, and continue to 

make, on this right of way,” as a result of which “we believe that the areas within the grant that 

are being used for purposes not authorized by the grants have reverted to the United States in trust 

for the Shoshone-Bannock Tribes.”  DOI Notice at 2.  While the DOI Notice “encourage[d]” the 

railroad company to contact Mr. Speaks’s staff or the Office of the Solicitor of the Department of 

the Interior, id. at 3, that was the velvet glove that covered the iron fist of the determination that 

the railroad could no longer use the land and that it had reverted to the Tribes.  And the United 

States then said nothing further to the railroad to unsettle the firmness of its determination, much 

less to claim that the land belonged exclusively to the United States rather than in trust for the 

Tribes. 

The United States accepted the Tribes’ proposed amendment to the draft settlement 

agreement, which was based on the DOI Notice, as the Tribes had specifically noted in their 

February 13 letter.  Wolfley Letter at 1.  On March 8, the United States signed the settlement 

agreement, which included the Tribes’ proposed language.  Joint Stipulation and Order at 18.  As 
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the federal defendants note, the railroad company responded to the DOI Notice on April 4, 2012, 

see ECF No. 95-5 at 2-3,3 but the federal defendants are wrong in asserting that there was no 

“further action or resolution of the issue” after that, Resp. 24.  In fact, the United States filed the 

Joint Stipulation and Order on April 11, ECF Nos. 83 and 84, and stipulated to the dismissal of the 

case on August 28, ECF No. 86.  And it did so without saying anything to the Tribes to unsettle 

the firmness of the determination it had made in the DOI Notice.  The United States’ decision not 

to do so demonstrated that, at that time, the United States’ position was unchanged.  The federal 

defendants are correct that the lands “were not held in trust for the Tribes” in 2012 and “today, 

they are not held in trust for the Tribes,” Resp. 30.  But that only shows that the United States 

changed its position sometime after the Joint Stipulation and Order was entered, giving rise to the 

claims at issue here. 

The federal defendants also try to limit the effect of the DOI Notice by noting that it only 

specifically addressed “three of the five parcels at issue in the Tribes’ Amended Complaint.”  Resp. 

24.  But that is their position now; it was not then.4  The legal basis of the DOI Notice was not 

limited to those three parcels.  It discussed lands granted to the railroad in 1882 and 1888, and it 

described how under the 1888 Act the railroad could not sell or lease the lands and that “any 

portion” of those lands would “revert to the tribe” when they were no longer used by the railroad 

company “in such manner and for such purposes only as shall be necessary for the construction, 

                                                           
3 The railroad company’s letter indicates that the railroad company first responded on February 
23, 2012, ECF No. 95-5 at 2, but this only emphasizes that, despite the railroad company’s 
response, the United States acceded to the Tribes’ characterization of the draft Joint Stipulation 
and Order. 
4 Assuming arguendo the DOI Notice were limited to those three parcels, the United States is 
relying on the Joint Stipulation and Order to dismiss the Tribes’ claims for those parcels in Counts 
II, III, and IV of the Amended Complaint, see Resp. Exhibit B, Ex. 1, ECF No. 95-2 at 4, and so 
the DOI Notice would show the Joint Stipulation and Order does not waive those claims. 
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maintenance, and convenient operation of a railway, telegraph, or telephone lines.”  DOI Notice 

at 2.  The DOI Notice then stated that those provisions were triggered when the railroad company 

leased or assigned the lands to third parties or when they were used for non-railroad purposes.  Id.  

The United States granted the parcels of land not mentioned in the DOI Notice under the 1888 Act, 

the railroad subsequently alienated them, and they are no longer used for railroad purposes.  

Consistent with this understanding, the Wolfley Letter expressly states that the DOI Notice covers 

all “rights-of-way over those land[s] for use by railroad companies” granted in 1882 and 1888, and 

proffered settlement language based on that understanding.  Wolfley Letter at 2.  The United States 

ratified that understanding when it accepted the Tribes’ proposed settlement agreement language 

and signed the final Joint Stipulation and Order. 

The federal defendants also argue that the Bureau of Land Management’s (“BLM”) 

placement of a parcel of land into its inventory in 2014 was actually just “clearing up issues with” 

the original relinquishment of that land into the BLM’s inventory, which occurred in 1989, and so 

the Tribes’ claims first arose long before the Joint Stipulation and Order was entered.  Resp. 31.  

This formulation conveniently ignores the United States’ decision in 2012 that the lands had 

reverted into trust for the Tribes.  Given the United States’ intervening actions, the 2014 action by 

the BLM was not a “finalization” of a twenty-five-year-old relinquishment – rather, it indicated 

reversal of a two-year-old position.   

The federal defendants’ arguments also ignore other evidence in the record that shows the 

United States changed its position after the DOI Notice was issued and the Joint Settlement and 

Agreement was entered.  Based on the DOI Notice, from 2013 to 2016 the Tribes repeatedly asked 

the United States to record railroad lands in trust for the Tribes, but the United States took no 

action.  Mot. 6; Am. Compl. ¶ 263, ECF No. 90-4 at 41.  The Tribes made these requests based on 
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the United States’ representations and the DOI Notice.  The Tribes took other steps based on the 

DOI Notice, as described in their Amended Complaint in the Idaho District Case.  The Tribes had 

multiple communications with the United States in 2016 and 2017 in which the United States 

represented that they were undertaking measures to support the Tribes’ rights to the railroad lands.  

Am. Compl. ¶ 286.  The BIA also assured the Tribes that it had issued a positive litigation 

recommendation to the Department of the Interior’s Solicitor and the Department of Justice.  Id. 

¶ 287.  Yet nothing happened.  This history shows that the United States’ actions after 2012 were 

acts of administrative retrenchment and reversal, in which the United States responded to the 

Tribes’ attempts to make good on the DOI Notice by surrendering the ground gained and reversing 

its position to claim for itself lands that it had earlier told the railroad belonged to the Tribes.  The 

United States’ actions were, obviously, to the Tribes’ detriment, and resulted in the Idaho District 

Case and then the Tribes’ Motion for Clarification.   

B. The Tribes Did Not Waive Their Railroad Rights-of-Way Claims in the Joint 
Stipulation and Order. 

The Tribes have shown that the United States supported the Tribes’ rights when the Joint 

Stipulation and Order was negotiated, and that the Tribes relied on that support when they informed 

the United States that they did not want the settlement to waive any rights or remedies the Tribes 

had related to the railroad rights-of-way – which at that time only the railroad disputed.  Based on 

that clear understanding, the parties agreed to include the provision that the Tribes requested, that 

would release all its claims against the United States existing when the Joint Stipulation and Order 

was entered, but that “nothing in this Joint Stipulation of Settlement shall diminish or otherwise 

affect in any way: . . .  Plaintiff’s claims against third parties for the wrongful use of railroad rights-

of-way located off the Fort Hall Reservation.”  Mot. at 4-5, 13-14.  Paragraph 6(i) preserves claims 

against third parties but does not address claims against the United States for the railroad rights-
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of-way because the Tribes had no such claims at that time.  The federal defendants’ attempt to 

sidestep this evidence and then to explain it away.  But those efforts fail too.   

1. The Context in Which an Agreement Was Negotiated Determines Whether 
It Is Ambiguous and May Be Interpreted Using Extrinsic Evidence. 

The federal common law of contract interpretation establishes that the context of the 

negotiations, including specifically the DOI Notice and Wolfley Letter on which the negotiations 

relied, should be considered in interpreting the Joint Settlement and Order.  The federal defendants 

argue that this Court cannot consider those documents because “[f]ederal common law follows the 

traditional approach for extrinsic, or ‘parol,’ evidence in the context of contract interpretation,” 

Resp. 18-19 (citing Arizona v. Tohono O’odham Nation, 818 F.3d 549, 560-61 (9th Cir. 2016)), 

which they say means that “parol evidence of prior negotiations and oral agreements” cannot be 

considered where “a settlement ‘represents a complete integration of the parties’ understanding,’”  

Resp. 19 (citing Johnson v. Reno, No. Civ. 93-206 (TFH), 1996 WL 33658687, at *5 (D.D.C. Apr. 

17, 1996)).  The federal defendants’ reliance on the parol evidence rule is misplaced because that 

rule does not apply here. 

The federal common law of contract interpretation is derived from the “general principles 

of contract law,” Deutsche Bank Nat’l Tr. Co. v. FDIC, 109 F. Supp. 3d 179, 197 (D.D.C. 2015) 

(quoting NRM Corp. v. Hercules, Inc., 758 F.2d 676, 681 (D.C. Cir. 1985)), and the Restatement 

(Second) of Contracts, id. (citing Curtain v. United Airlines, Inc., 275 F.3d 88, 94 (D.C. Cir. 2001), 

and Bowden v. United States, 106 F.3d 433, 439 (D.C. Cir. 1997)).  As the Restatement (Second) 

explains, under the parol evidence rule the integration of a written agreement “renders inoperative 

prior written agreements as well as prior oral agreements.”  Restatement (Second) of Contracts 

§ 213 (1981); accord Intelsat USA Sales Corp. v. Juch-Tech, Inc., 935 F. Supp. 2d 101, 113 

(D.D.C. 2013) (quoting 11 Williston on Contracts § 33:1 (4th ed.)).  This is not a rule of 
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interpretation, rather it “defines the subject-matter to be interpreted.”  Restatement § 213 cmt. a.  

This rule is inapplicable here because the Tribes are not seeking to use a contemporaneous or prior 

agreement to modify the Joint Stipulation and Order.  They are asking the Court to interpret the 

terms of the Joint Stipulation and Order by reading it in the context of the legal issues the parties 

addressed in their agreement.  See Mot. at 13-14. 

The rules of contract interpretation that apply to that task are different and precede 

application of the parol evidence rule.  Pennzoil Co. v. FERC, 645 F.2d 360, 388 (5th Cir. May 

1981) (citing, inter alia, 3 Corbin on Contracts §§ 543, 579 (1960 ed.)) (“[i]t is only after 

consideration of the extrinsic evidence that the parol evidence rule applies if in light of the 

circumstances and purposes of the contract the court finds it unambiguous and integrated”).  “In 

determining the ambiguity of a contract, ‘reliance upon certain aids to construction is proper,’” 

Deutsche Bank, 109 F. Supp. 3d at 197 (quoting United States v. I.T.T. Continental Baking Co., 

420 U.S. 223, 238 (1975)), and those aids include “the circumstances surrounding the formation 

of the [contract],” id. (quoting I.T.T. Continental Baking, 420 U.S. at 238) (alteration in original).  

Particularly, “[w]ords and other conduct are interpreted in light of all the circumstances, and if the 

principal purpose of the parties is ascertainable it is given great weight,” id. (quoting Restatement 

§ 202).  The Restatement notes that: 

In interpreting the words and conduct of the parties to a contract, a court seeks to 
put itself in the position they occupied at the time the contract was made.  When 
the parties have adopted a writing as a final expression of their agreement, 
interpretation is directed to the meaning of that writing in the light of the 
circumstances.  The circumstances for this purpose include the entire situation, as 
it appeared to the parties, and in appropriate cases may include facts known to one 
party of which the other had reason to know. 

Restatement § 202 cmt. b (internal citations omitted) (emphasis added).  When those 

circumstances indicate ambiguity, the court may use extrinsic evidence to interpret that ambiguity, 

Charter Oil Co. v. Am. Emp’rs’ Ins. Co., 69 F.3d 1160, 1167 (D.C. Cir. 1995); NML Capital, Ltd. 
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v. Rep. of Arg., No. 04-cv-00197 (CKK), 2005 WL 8161968, at *9 (D.D.C. Aug. 3, 2005), with 

the goal of “giv[ing] effect to the mutual intentions of the parties,” Gonzales v. U.S. Dep’t of Labor, 

609 F.3d 451, 457 (D.C. Cir. 2010) (quoting NRM Corp., 758 F.2d at 681).   

Here, when the Joint Stipulation and Order is interpreted in the context in which the DOI 

Notice and Wolfley Letter show it was negotiated, its terms are ambiguous.5  So, even if the parol 

evidence rule did apply, it would give way under the exception that provides prior agreements may 

be used to determine the meaning of ambiguous language in an agreement.  Cf. Resp. 20-21 (citing 

United States v. Sears, Roebuck & Co., 623 F. Supp. 7, 8 (D.D.C. 1984), aff’d, 778 F.2d 810 (D.C. 

Cir. 1985)).  But because the parol evidence rule does not apply, the Court simply follows 

principles of federal common law and the Restatement to resolve the ambiguity by considering 

evidence that shows the parties’ intent in entering the agreement.  That evidence is provided by 

the DOI Notice and the Wolfley Letter, both of which show that the parties did not intend to waive 

any of the Tribes’ claims relating to the railroad rights-of-way.   

2. The Context Shows the Tribes Did Not Waive Their Railroad Right-of-
Way Claims in the Joint Stipulation and Order. 

The negotiation of the Joint Stipulation and Order conclusively shows the parties intended 

to preserve all of the rights and remedies the Tribes then had relating to the railroad rights-of-way.  

The DOI Notice shows that at that time the United States had taken the position that the railroad 

rights-of-way that were no longer being used for railroad purposes reverted to the United States in 

                                                           
5 The federal defendants say that “nowhere in their brief do the Tribes attempt to explain which 
provisions of the 2012 Settlement are so ambiguous as to require the Court to resort to extrinsic 
evidence.”  Resp. 21.  In the Motion, the Tribes only discussed the meaning of the general waiver 
and Paragraph 6(i), Mot. at 4-5, 13-14, and so those are the provisions of the Joint Settlement and 
Order that the Tribes have argued must be interpreted in the context in which the agreement was 
negotiated. 
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trust for the Tribes.  The Wolfley Letter shows that the Tribes informed the United States that they 

understood this position to control the disposition of the off-reservation lands conveyed in 1882 

and 1888, and that the Joint Stipulation and Order would not waive “any rights or remedies” the 

Tribes then held as to those rights-of-way.  However, the general waiver and Paragraph 6(i) do not 

refer to what might happen if the United States changed its position and asserted exclusive rights 

to the land adverse to the Tribes.  And that arguably creates ambiguity about how the Joint 

Stipulation and Order affects the Tribes’ rights against the United States as to the railroad lands. 

Any such ambiguity is definitively resolved by the parties’ intent, as shown by the DOI 

Notice and Wolfley Letter.  At the time the Joint Stipulation and Order was signed and entered, 

the United States supported the Tribes’ rights and had asserted them against third parties.  Thus, 

at that time the only Tribal claims for railroad rights-of-way were against third parties.  When the 

Tribes proposed language to preserve their or the United States’ claims against third parties, they 

did so on the understanding that this would preserve “any rights or remedies” that the Tribes had 

for the railroad lands, full stop.  Wolfley Letter at 2.  The United States then accepted that language 

without modification.  Thus, the context shows the parties intended that the Joint Stipulation and 

Order would not waive any of the Tribes’ claims arising from the railroad rights-of-way, and that 

Paragraph 6(i) would exclude all Tribal claims arising from the railroad lands from the general 

waiver of claims.  It would contravene this purpose to interpret Paragraph 6(i) to waive the Tribes’ 

claims against the United States under “expressio unius est exclusio alterius” as federal defendants 

propose.  Cf. Resp. 16-17. 

The federal defendants say this conclusion is wrong for two reasons, but neither unsettles 

that conclusion.  Their first reason is that the Tribes’ interpretation would impermissibly “alter or 

amend” the Joint Stipulation and Order.  Resp. 23 (quoting TEG-Paradigm Evnt’l, Inc. v. United 

Case 1:02-cv-00254-TFH   Document 98   Filed 04/23/19   Page 19 of 24



PLAINTIFF’S REPLY TO DEFENDANTS’ OPPOSITION TO MOTION FOR CLARIFICATION OF 
SETTLEMENT AGREEMENT - 20 159659-1 

States, 465 F.3d 1329, 1338-39 (Fed. Cir. 2006)).  But a party does not seek to “alter or amend” a 

settlement agreement by asking a court to “explain or clarify something ambiguous or vague.”  See 

United States v. Philip Morris USA Inc., 793 F. Supp. 2d 164, 168 (D.D.C. 2011).  A party attempts 

to “modify” a settlement agreement by asking a court to add language to it, or asking the court to 

extrapolate it out to “announc[e] . . . abstract and far-reaching legal determinations,” rather than 

asking the court to construe how it applies to a particular fact situation.  See id. at 166, 168-69 

(citing Int’l Rectifier Corp. v. Samsung Elecs. Co., 361 F.3d 1355, 1359-62 (Fed. Cir. 2004), 

Knighten v. Palisades Collections, LLC, No. 09-CIV-20051-LENARD, 2011 WL 835783, at *3 

(S.D. Fla. Mar. 4, 2011), and Potter v. Dist. of Columbia, 382 F. Supp. 2d 35, 42 (D.D.C. 2005)).  

Here, the Tribes are not asking for a modification of the Joint Stipulation and Order, because they 

are only asking the Court to explain how it applies to specific claims in the Amended Complaint 

in the Idaho District Case. 

Second, the federal defendants say that the extrinsic evidence does not support the Tribes’ 

interpretation.  Resp. 23-27.  They support that assertion with a flawed narrative offered only now, 

not then, and which does not change the context in which the agreement was negotiated and agreed 

upon.  The federal defendants assert that the DOI Notice did not make a “final decision” on the 

status of the railroad rights-of-way and that it “invited the company to contact Mr. Speaks’s staff 

to discuss the matter further.”  Id. at 24.  As discussed above, the text of the DOI Notice itself 

rejects this account, and the fact that the railroad company later responded does not change the 

import of the DOI Notice to the parties at the time or how the Joint Stipulation and Order was 

negotiated, as the Wolfley Letter conclusively shows.  The federal defendants then say that the 

DOI Notice did not address two of the five parcels at issue in the Idaho District Case.  Id.  But as 

is also discussed above, the parties understood the DOI Notice to apply to all of the railroad lands, 
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and its reasoning supports that understanding.  See DOI Notice at 1-2.  The Tribes notified the 

United States in the Wolfley Letter of the Tribes’ understanding that the DOI Notice covered the 

railroad rights-of-way made under both cession agreements and of the Tribes’ intent that the 

settlement agreement would protect all the Tribes’ rights and remedies related to those lands.  

Wolfley Letter at 2.  The United States confirmed that understanding by signing the Joint 

Stipulation and Order that included the Tribes’ proposed language. 

The federal defendants then argue that, since the Tribes knew BLM took possession of one 

parcel of railroad lands before 2012, the Tribes should have known they had claims against the 

United States for the railroad lands and should have expressly preserved them in the Joint 

Stipulation and Order.  Resp. 25-26.  This again ignores the fact that in early 2012, the United 

States had adopted the position that the lands would revert to being in trust for the Tribes.  The 

United States took that position following years of cooperative discussion with the Tribes, see 

Mot. 3, which the Tribes initiated in part in response to federal agencies’ earlier failure to take 

action to protect the Tribes’ reversionary interests.  The Tribes’ understanding, which it 

communicated to the United States and which the United States did not rebuff before signing the 

Joint Stipulation and Order, was that the United States’ change in position meant that it now 

supported the Tribes’ reversionary interest in those lands. 

The federal defendants also cite the Wolfley Letter as evidence that “it was [the Tribes’] 

own attorney who suggested that the exception in Paragraph 6(i) be limited to claims against third 

parties.”  Resp. 27 (citing Wolfley Letter at 4).  The federal defendants neglect to cite the Tribes’ 

statement in the body of the Wolfley Letter that the DOI Notice showed the United States 

supported the Tribes’ rights and that “[w]e do not wish the settlement agreement to interfere or be 

interpreted to foreclose any rights or remedies the Tribes and the United States on our behalf may 
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have relating to the railroad rights-of-way.”  Wolfley Letter at 2 (emphasis added).  The federal 

defendants say “[i]f the Tribes wanted to exclude all their rights of way-related claims from the 

agreement, they should have bargained accordingly.”  Resp. 27.  The Wolfley Letter shows that 

they did just that.  The Tribes’ rights were not “lurking in the recesses of [the Tribes’] mind,” id. 

(quoting United States v. Bishop Processing Co., 423 F.2d 469, 472 (4th Cir. 1970)), but 

emphatically stated to the United States.  The United States then “adopted wholesale,” id., the 

proposed language intended to secure the Tribes’ understanding of what their rights were.   

CONCLUSION 

The Tribes respectfully submit that, for the foregoing reasons, this Court should grant the 

Tribes’ Motion for Clarification and enter an order clarifying that the Joint Stipulation and Order 

does not waive or otherwise release the claims brought by the Tribes in the Idaho District Case 

regarding the Tribes’ rights and title to the reversionary interest in the railroad right-of-way.  The 

Tribes brought those claims to address the United States’ change in position, made after 2012, on 

the ownership of those lands.  The Joint Stipulation and Order did not waive those claims because 

they arose from actions taken by the United States after the Joint Stipulation and Order was 

entered.  Moreover, the parties agreed in the Joint Stipulation and Order to preserve the Tribes’ 

claims arising from the railroad rights-of-way. 
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Frank S. Holleman (Bar #1011376)  
SONOSKY, CHAMBERS, SACHSE, 

ENDRESON & PERRY LLP 
1425 K Street, NW, Suite 600  
Washington, DC 20005  
Telephone: (202) 682-0240  
 
Additional Counsel on Next Page 

Case 1:02-cv-00254-TFH   Document 98   Filed 04/23/19   Page 22 of 24



PLAINTIFF’S REPLY TO DEFENDANTS’ OPPOSITION TO MOTION FOR CLARIFICATION OF 
SETTLEMENT AGREEMENT - 23 159659-1 

 
/s/ William F. Bacon  
William F. Bacon (Idaho Bar #2766, pro hac 
vice)  
SHOSHONE-BANNOCK TRIBES  
Tribal Attorney’s Office  
P.O. Box 306  
Fort Hall, Idaho 83203  
Telephone: (208) 478-3822  
 
 
/s/ Mark A. Echo Hawk  
Mark A. Echo Hawk (Idaho Bar #5977, pro 

hac vice)  
ECHO HAWK & OLSEN, PLLC  
P.O. Box 6119  
505 Pershing Avenue, Suite 100  
Pocatello, Idaho 83205  
Telephone: (208) 478-1624  

Counsel for Plaintiff 

  

Case 1:02-cv-00254-TFH   Document 98   Filed 04/23/19   Page 23 of 24



PLAINTIFF’S REPLY TO DEFENDANTS’ OPPOSITION TO MOTION FOR CLARIFICATION OF 
SETTLEMENT AGREEMENT - 24 159659-1 

CERTIFICATE OF SERVICE 

I hereby certify that on April 23, 2019, I electronically filed the foregoing through the 

Court’s CM/ECF system, which caused the parties or counsel to be served by electronic means. 

 

/s/ Frank S. Holleman  
Frank S. Holleman 

 

Case 1:02-cv-00254-TFH   Document 98   Filed 04/23/19   Page 24 of 24


