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INTRODUCTION 

 The Court should deny the Shoshone-Bannock Tribes’ motion for 

clarification.  In 2012, this Court approved a settlement between the Tribes 

and the United States which resolved the claims originally filed in this suit.  

Under the settlement, the Tribes received $60 million and waived and 

released any then-existing claims, whether known or unknown, concerning 

the United States’ management of the Tribes’ alleged trust assets and 

resources.  The Tribes now ask this Court to exercise its limited continuing 

jurisdiction over the settlement by issuing an order “clarifying” that the 

agreement does not bar claims the Tribes filed nine months ago in the United 

States District Court for the District of Idaho.  Those claims are subject to a 

motion to dismiss that the United States first filed over six months ago in 

that court. 

The Idaho court has both the jurisdictional authority and judicial 

capacity to decide how the 2012 Settlement impacts the claims pending in 

that forum.  Given the scope of the Idaho litigation and the Tribes’ delay in 

seeking this Court’s involvement, the matter should remain in the District of 

Idaho’s competent hands.   

Even if this Court were to entertain the merits of the Tribes’ motion, 

the 2012 Settlement clearly bars the Tribes’ District of Idaho claims.  The 

Idaho lawsuit involves the Tribes’ alleged reversionary interest in railroad 

rights of way that Congress, through two late-19th Century statutes, created 

on lands that were then part of the Fort Hall Reservation.  The Tribes were 

aware of their reversionary interest claims decades before the entry of the 
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2012 Settlement, yet took no action to exclude those claims against the 

United States from the settlement’s waiver and release.  Basic principles of 

contract law prevent the Court from considering the Tribes’ parol evidence or 

altering the settlement as the Tribes suggest.  Even if, however, the improper 

extrinsic evidence was considered, the Tribes’ Idaho claims do not survive the 

settlement’s waiver and release.  The 2012 Settlement unambiguously 

precludes the Tribes’ claims, and the Tribes should not now be afforded the 

opportunity to re-write the agreement for the purpose of advancing the very 

claims they agreed to abandon. 

BACKGROUND 

I. The United States’ Trust Relationship With Tribes And The 

2012 Settlement  

The Tribes’ present motion and their claims in the District of Idaho 

implicate the legal relationship between the United States and Indian tribes 

with respect to tribal reservations and so-called “trust lands.”  There is “a 

general trust relationship between the United States and the Indian people.”  

United States v. Mitchell, 463 U.S. 206, 225 (1983).  But that general trust 

relationship does not, by itself, create legally-enforceable obligations for the 

United States.  See United States v. Jicarilla Apache Nation, 564 U.S. 162, 

173 (2011).  Instead, the United States incurs “enforceable fiduciary duties” 

only when it “‘manages Indian resources or land for the benefit of the 

Indians’”—for example, when it manages forest lands that are leased for 

harvest or holds tribal assets for investment.  El Paso Nat. Gas Co. v. United 

States, 750 F.3d 863, 893 (D.C. Cir. 2014) (quoting Mitchell, 463 U.S. at 224); 

Jicarilla, 564 U.S. at 178.  Even then, however, “[t]he trust obligations of the 

Case 1:02-cv-00254-TFH   Document 95   Filed 04/09/19   Page 6 of 36



3 

United States to the Indian tribes are established and governed by statute 

rather than the common law . . . .”  Jicarilla, 564 U.S. at 165; United States v. 

Navajo Nation, 537 U.S. 488, 506 (2003) (in order to bring a claim for breach of 

trust, the Tribe “must identify a substantive source of law that establishes 

specific fiduciary or other duties, and allege that the Government has failed 

faithfully to perform those duties.”); Menominee Indian Tribe of Wis. v. United 

States, 136 S. Ct. 750, 757 (2016) (same).  

More than a decade ago, the Shoshone-Bannock Tribes were among 

more than 100 tribes that sued the United States in what were coined “tribal 

trust cases.”  Those cases generally sought an accounting of federally-

managed monetary and non-monetary tribal trust resources and, in some 

cases, monetary compensation for the alleged mismanagement.  The 

Shoshone-Bannock Tribes, like many others, settled their tribal trust case: a 

March 2012 settlement became effective when this Court entered the 

agreement on May 16, 2012.  See ECF No. 84 (“2012 Settlement”); May 16, 

2012 Minute Order (approving settlement).   

Under the 2012 Settlement, the Tribes received $60 million and waived 

and released claims related to the United States’ management of their 

monetary and non-monetary trust assets and resources.  2012 Settlement ¶¶ 

2, 4.  The settlement contains a full and complete waiver and release of all 

claims, “known and unknown,” and includes an exclusive list of claims 

exempted from the release.  Id. ¶ 4, 6.  In the settlement, the parties agreed 

that this Court would have continuing jurisdiction over the case “only for the 

limited purpose of interpreting and enforcing the terms and conditions of [the 
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2012 Settlement].”  Id. ¶ 23.  The 2012 Settlement constitutes “the entire 

agreement between the Parties” and “[a]ll prior conversations, meetings, 

discussions, drafts, and writings of any kind are specifically superseded” by 

the settlement.  Id. ¶ 16.  

II. The Tribes’ Case In The District Of Idaho 

The background of the District of Idaho litigation is included in the 

United States’ memorandum in support of its motion to dismiss the Tribes’ 

Amended Complaint in that case.  See Mem. in Support of Mot. to Dismiss 

Am. Compl., ECF No. 90-5 (“U.S. Mem.”).  We summarize that background 

here for the Court’s convenience.   

In 2018, the Tribes sued the United States and other individuals and 

entities in the United States District Court for the District of Idaho seeking, 

among other things, declaratory judgment, a writ of mandamus, and to quiet 

title with respect to several railroad-related rights of way in Pocatello, Idaho, 

on lands that were originally part of the Tribes’ Fort Hall Reservation.  See 

Amended Complaint, ECF No. 90-4 (“Am. Compl.”).  The Tribes contend that 

under two statutes passed in 1882 and 1888, the lands have reverted to the 

United States to hold in trust for the Tribes because they are no longer being 

used for railroad purposes.1  See Am. Compl. ¶ 315(d).  Specifically, five 

parcels are at issue: (1) a parking lot (Count II), (2) a bus depot (Count III), 

and (3) a credit union building (Count IV), all of which are located in 

downtown Pocatello, Idaho; (4) a 49.92 acre parcel relinquished by the 

Railroad Company to the United States Bureau of Land Management 

                                                 
1 The company holding the property interests at issue has changed over the years 

and is currently Union Pacific.  To avoid confusion, we will use “Railroad Company.” 

Case 1:02-cv-00254-TFH   Document 95   Filed 04/09/19   Page 8 of 36



5 

(“BLM”) in 1989, which we refer to as the City Creek parcel (Count V); and 

(5) a 3.27 acre parcel relinquished by the Railroad Company in 1964 and 

located southeast of Pocatello near the interstate highway (Count VI).  See 

Am. Compl. ¶¶ 316–409.   

In their original Idaho Complaint, the Tribes neither acknowledged nor 

otherwise disclosed the 2012 Settlement.  See Complaint, Shoshone-Bannock 

Tribes of the Fort Hall Reservation v. United States of America et al., No. 

4:18-cv-285, ECF No. 1.  It was only after the United States’ moved to dismiss 

that the Tribes first referenced the 2012 Settlement in their Amended 

Complaint.  See Am. Compl.  That filing triggered the settlement’s dispute 

resolution clause.2  See Id. ¶¶ 274–289, 517–53; 2012 Settlement ¶ 22.  The 

Idaho Amended Complaint, however, does not include any claims for breach 

of the 2012 Settlement, nor does it ask the Idaho District Court to take any 

contract enforcement action against the United States.   

In November 2018, the United States moved to dismiss the Amended 

Complaint, arguing in part that the Tribes’ claims were barred by the 2012 

Settlement’s waiver and release.  See U.S. Mem. 

III. The Present Dispute 

The Tribes have now filed a motion for clarification of the 2012 

Settlement in this Court.  Mot. for Clarification and Mem. in Support, ECF 

Nos.  90, 93 (“Tr. Mem.”).  The Tribes ask this Court for an order “providing 

an interpretation that the [2012 Settlement] did not waive the claims brought 

                                                 
2 Following this notice, the Parties, in accordance with Paragraph 22 of the 

settlement, had a number of communications regarding the alleged breach, 

including a final conference call on November 30, 2018.  See 2012 Settlement ¶ 22 

(laying out dispute resolution process).   
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by the Tribes in the Idaho District Case, regarding the Tribes’ rights to the 

reversionary interest in the railroad lands.”  Tr. Mem. at 8.  As is the case in 

the District of Idaho litigation, the Tribes do not allege breach of the 2012 

Settlement here or seek enforcement of the agreement by this Court. 

At the same time the Tribes filed their motion for clarification, they 

also moved to stay the Idaho litigation.  See Mot. to Stay, Shoshone-Bannock 

Tribes of the Fort Hall Reservation v. United States of America et al., No. 

4:18-cv-285, ECF No. 53.  The United States has opposed the Tribes’ motion 

to stay.  See Opp. to Mot. to Stay, ECF No. 55 (attached as Exhibit A).   

ARGUMENT 

The Court should deny the Tribes’ motion for clarification.  The District 

of Idaho is fully equipped to evaluate whether the 2012 Settlement precludes 

the claims filed in that court.  If this Court entertains the merits of the 

Tribes’ motion, the Court will find that the 2012 Settlement unambiguously 

waived and released the Idaho claims, and that the Tribes’ inappropriate 

extrinsic evidence does nothing to undermine that fact.  Therefore, should the 

Court decide to interpret the effect of the 2012 Settlement on the District of 

Idaho case, the Court should hold that the settlement bars the Tribes’ claims.  

I. The Court Does Not Have Exclusive Jurisdiction To Interpret 

The 2012 Settlement And The Circumstances Counsel In Favor 

of the Court Deferring to the District of Idaho.  

A. The Idaho Court can determine how the 2012 Settlement’s 

waiver and release impacts the claims in that forum.  

This Court does not have exclusive jurisdiction to interpret the 2012 

Settlement’s waiver and release.  True, the Court ordered that it would retain 
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jurisdiction over the case for the sole purpose “of interpreting and enforcing” 

the settlement.  2012 Settlement ¶ 23.  But that does not mean this Court is 

unique in its ability to interpret the waiver and release, particularly where 

enforcement of the contract is not at issue.  Even if the parties could have 

contracted away any otherwise existing judicial authority to interpret the 

2012 Settlement, they did not do so. 

When a party argues that claims are barred by a settlement agreement, 

the court in which those claims were filed—here, the District of Idaho—can 

determine the preclusive effect of the agreement, even if the settlement was 

entered in another forum.  In a similar situation in the Northern District of 

Illinois, one party to a settlement entered by the Illinois court moved the 

court to enjoin claims filed in the District of Columbia, which the party 

argued were waived by the agreement.  In re Waste Mgmt., Inc. Sec. Litig., 

No. 97 C 7709, 2003 WL 1463585, at *1 (N.D. Ill. Mar. 19, 2003).  The Illinois 

court denied the motion because some of the District of Columbia claims were 

outside the settlement’s time bounds, and explained that whether a specific 

“restriction [in the settlement] leaves sufficient basis for an action in D.C. is 

for that court to decide.”  Id. at *2. 

The Western District of Pennsylvania has also considered the issue.  

See In re Metro. Life Ins. Co. Sales Practices Litig., Misc. No. 96-179, 2012 

WL 1378307, at *1 (W.D. Pa. Apr. 19, 2012), aff’d, 537 F. App’x 106 (3d Cir. 

2013).  There, the Pennsylvania federal court had granted the defendant’s 

motion to enjoin certain state court claims which the plaintiff had released in 

a court-ordered settlement.  Id.  When the plaintiff sought clarification 
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regarding which claims could proceed in state court, the court explained that 

“nothing in [in the court’s order] precludes plaintiff from attempting to 

amend his pleadings to assert claims that fall outside of the constraints of the 

. . . settlement and release . . . .  The parameters of Plaintiff’s claims, going 

forward, lie within the authority of the presiding state court.  I am quite 

confident that the state court is capable of interpreting and implementing the 

Orders entered in this litigation, and that it needs no federal policing in 

doing so.”  Id. 

The Tribes are incorrect in stating that “the United States [has argued] 

that any interpretation of the [2012 Settlement] should be made by this 

Court and not the Idaho district court.”  Tr. Mem. at 8 (citing U.S. Mem. at 

18).  The United States never argued that this Court has exclusive 

jurisdiction to interpret the release.  Indeed, in filing our motion to dismiss in 

Idaho—rather than a motion to enforce the settlement in this Court—we 

demonstrated our belief that the issue of waiver can and should be decided by 

the District of Idaho. 

What we have argued is that, were the Tribes alleging that the United 

States had breached the settlement, the D.C. District Court may have 

exclusive jurisdiction (at least among the district courts).  See U.S. Mem. at 

18–19.  This is so because, absent some independent statutory grant of 

judicial authority, the United States has not waived sovereign immunity for 

declaratory or injunctive relief in breach of contract cases against the 

government.  See Sharp v. Weinberger, 798 F.2d 1521, 1523–24 (D.C. Cir. 

1986); Am. Compl. ¶¶ 436 (seeking specific performance), 522–29.  Thus, only 
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a court retaining jurisdiction over its approval of a settlement agreement 

would have jurisdiction to enforce that agreement as against the United 

States.  See Kokonnen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 381–82 

(1994) (federal courts do not have jurisdiction to enforce settlements absent 

an independent basis of jurisdiction or retention of jurisdiction in an order 

approving the settlement).  Fort Sill Apache implements this principle in 

holding that, where one district court retains jurisdiction to enforce a 

settlement, that jurisdiction—jurisdiction to enforce the contract—does not 

extend “to any other district court before whom the issue may arise.”  Fort 

Still Apache Tribe v. Nat. Indian Gaming Comm’n, 317 F. Supp. 3d 504, 513 

(D.D.C. 2018).  But the Tribes’ Amended Complaint in the District of Idaho 

case does not include a breach of contract or contract enforcement claim.  See 

Am. Compl. ¶¶ 302–516.  Nor do the Tribes allege a breach, or seek 

enforcement, in their motion before this Court.  See Tr. Mem.  The Tribes do 

no ask this Court to order the United States to take any action whatsoever. 

Thus, neither court is called on to enforce the 2012 Settlement, only to 

interpret whether the waiver and release bars the Tribes’ claims.  The 

District of Idaho is perfectly capable of making that interpretation.   

B. Comity, judicial economy, and the circumstances of this 

case counsel in favor of deferring to the District of Idaho.  

In light of the circumstances surrounding the Tribes’ motion, the Court 

should decline to exercise its limited continuing jurisdiction and defer to the 

District of Idaho to decide how the 2012 Settlement affects the claims filed in 

that court.  It is well-established that district courts have the discretion “to 

decline jurisdiction [over a case] in favor of an ongoing proceeding.”  Handy v. 
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Shaw, Bransford, Veilleux & Roth, 325 F.3d 346, 349 (D.C. Cir. 2003). 

“Considerations of comity and orderly administration of justice dictate that 

two courts of equal authority should not hear the same case simultaneously.”  

Washington Metro. Area Transit Auth. v. Ragonese, 617 F.2d 828, 830 (D.C. 

Cir. 1980).  Generally, under the “first-to-file rule,” when two cases between 

the same parties concerning the same issues are pending in different federal 

courts, the court where the issues were presented first takes priority.  Poku v. 

Fed. Deposit Ins. Corp., 752 F. Supp. 2d 23, 28–29 (D.D.C. 2010).  Here, the 

issue of waiver under the 2012 Settlement was raised in the Idaho litigation 

before it was presented to this Court.  Thus, principles of comity suggest this 

Court should deny the Tribes’ motion and defer to the District of Idaho. 

Likewise, judicial economy weighs in favor of leaving it to the Idaho 

court to determine whether the Amended Complaint can survive the 2012 

Settlement at the same time the Idaho court considers our other arguments 

for dismissal.  See Tr. Mem. at 8 n. 6 (conceding that the United States raised 

“various other defenses in its motion [to dismiss] . . . which the Tribes are not 

seeking to adjudicate in this Court.”).  The Amended Complaint in Idaho 

comprises seventeen claims, fourteen of which are pled against the United 

States.  Am. Compl. Count I-XIII ¶¶ 316–479; Count XVI ¶¶ 497–500.  Of 

those fourteen claims, the United States has asserted alternative grounds for 

dismissal beyond the 2012 Settlement’s waiver and release for all but three 

claims: Counts II, III, and IV.  See U.S. Mem. at 19–40; see also Ex. 1 to 

Swanson Declaration, (attached as Exhibit B) (depicting bases for dismissal).  

Thus, even if this Court were to find that the 2012 Settlement does not bar 
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the Tribes’ claims in the District of Idaho, the Idaho court will still be 

required to assess the United States’ other defenses to the remaining eleven 

claims.  As to those eleven claims, the judicial resources of this Court would 

“be sacrificed without gaining the primary benefit of a judicial ruling-a single, 

final result.”  In re Waste Mgmt., 2003 WL 1463585, at *2.   

And with respect to the three claims for which we have only asserted 

the 2012 Settlement as grounds for dismissal, the statutory basis of those 

claims also suggests this Court should defer to the District of Idaho.  All 

three of those claims (Counts II, III, and IV), relying on the Quiet Title Act 

(28 U.S.C. § 2409a), seek to quiet title in parcels of land in and around 

Pocatello, Idaho.  See Am. Compl. ¶¶ 316–366.  Quiet Title Act actions, 

however, can only be heard in the district court that houses the lands in 

question.  28 U.S.C. § 1402(d).  Here, that would be the District of Idaho.  

That venue requirement weighs in favor of the District of Idaho determining 

whether Counts II, III, and IV can move forward in light of the waiver and 

release. 

Fairness similarly counsels against this Court granting the Tribes’ 

request.  The Tribes have delayed asking this Court to intervene in this 

dispute for many months.  We notified the Tribes’ counsel seven months ago 

of how the United States interprets the 2012 Settlement’s waiver and release.  

See E-mail from Kristofor Swanson, Nat. Res. Section, U.S. Dep’t of Justice to 

Mark Echo Hawk, EchoHawk Law Offices (Aug. 17, 2018) (attached as 

Exhibit C).  We also laid out our position clearly in our September 2018 

motion to dismiss the Tribes’ original complaint.  See Mem. in Support of 
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Mot. to Dismiss, Shoshone-Bannock Tribes of the Fort Hall Reservation v. 

United States, No. 4:18-cv-285 (D. Idaho Sept. 19, 2018), ECF No. 20-1.  

Nonetheless, the Tribes did not invoke the 2012 Settlement’s dispute 

resolution clause until they filed their Amended Complaint, a mere five days 

before their October 10 response deadline to our first motion to dismiss.  See 

Am. Compl. ¶¶ 517–30.  On November 13, 2018, the Tribes’ counsel informed 

us that they were preparing a motion to enforce the 2012 Settlement, and on 

November 30, 2018, the parties had a conference call to discuss the breach of 

contract allegations raised in the Amended Complaint.  See E-mail from 

Mark Echo Hawk, EchoHawk Law Offices to Kristofor Swanson, Nat. Res. 

Section, U.S. Dep’t of Justice (Nov. 13, 2018) (attached as Exhibit D).  The 

Tribes did not file the present motion or their motion to stay the Idaho 

litigation until more than three months later, just three days before the 

Tribes’ response to our renewed motion to dismiss was finally due.  The 

Tribes have given no explanation for their delay in seeking relief from this 

Court.  The Court should deny the Tribes’ motion, and the leave the issues to 

be decided by the District of Idaho.   

II. The 2012 Settlement Bars The Tribes’ Claims In The District of 

Idaho.  

Should the Court decide to consider the merits of the Tribes’ request, 

the Court will find the Tribes’ interpretation of the settlement and its 

application to the District of Idaho case is unsupported.  The Tribes contend 

that the 2012 Settlement does not bar their case in the District of Idaho 

because 1) the 2012 Settlement’s waiver “excludes the Tribes’ reversionary 

interest claims,” and 2) the Tribes’ claims arose after the entry of the 
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settlement.  Tr. Mem. at 12.  In attempting to prove these points, the Tribes 

rely on a range of extrinsic evidence that is not properly before the Court for 

the purposes of interpreting the settlement.  Even considering that evidence, 

the Tribes cannot show their Idaho claims survive the 2012 Settlement’s 

broad waiver and release.   

A. The Tribes waived and released their claims filed in the 

District of Idaho.  

The unambiguous terms of the 2012 Settlement preclude the Tribes’ 

claims in the District of Idaho.  A settlement, for enforcement purposes, has 

the same attributes as a contract.  Johnson v. Reno, No. CIV.93-206 (TFH), 

1996 WL 33658687, at *5 (D.D.C. Apr. 17, 1996).  Settlements to which the 

government is a party are interpreted according to federal law.  Gov’t of 

Guam v. United States, 341 F. Supp. 3d 74, 86 (D.D.C. 2018); Wright v. 

Foreign Serv. Grievance Bd., 503 F.Supp.2d 163, 173 (D.D.C. 2007), aff’d, No. 

07-5328, 2008 WL 4068606 (D.C. Cir. Mar. 17, 2008) (per curiam).  It is 

axiomatic that binding settlements can serve to bar re-litigation of 

compromised or resolved claims.  Brown v. United States, 271 F.  Supp.  2d 

225, 228 (D.D.C. 2003); Peckham v. United States, 61 Fed. Cl. 102, 109 (2004).  

If the language of a release bars the asserted claim, then the plain language 

governs.  See Johnson, 1996 WL 33658687 at *6; Klamath Water Users 

Protective Ass’n v. Patterson, 204 F.3d 1206, 1210 (9th Cir. 1999).  Any 

exclusions from a waiver or release must be clear, explicit, and “manifest” in 

the agreement itself.  United States v. William Cramp & Sons Ship & Engine 

Bldg.  Co., 206 U.S. 118, 128 (1907); see also Merritt-Champman & Scott 

Corp. v. United States, 458 F.2d 42, 45 (Ct. Cl. 1972) (approving contract 

Case 1:02-cv-00254-TFH   Document 95   Filed 04/09/19   Page 17 of 36



14 

appeals board’s statement that “[o]n a settlement of such broad scope . . . any 

reservation of particular items for future claim and payment should be clear 

and explicit. . . .”).   

In the 2012 Settlement, in exchange for $60 million, the Tribes waived 

and released 

any and all claims, causes of action, obligations, and/or liabilities 

of any kind or nature whatsoever, known or unknown, regardless 

of legal theory, for any damages or any equitable or specific relief 

that are based on harms or violations occurring before [May 16, 

2012] and that relate to [the United States’] management or 

accounting of [the Tribes’] trust funds or . . . non-monetary trust 

assets or resources.   

2012 Settlement ¶ 4 (emphasis added).  The claims asserted against the 

United States in the District of Idaho relate to the United States’ handling of 

the Tribes’ alleged trust assets or resources, and rest on alleged harms or 

violations that predate the 2012 Settlement.  Those claims were waived and 

released.  See U.S. Mem. at 13–19. 

In particular, as relevant to the pending motion, the Tribes 

unquestionably waived and released their “reversionary interest claims.”3  As 

                                                 
3 According to the Tribes, their motion implicates only their “claims regarding 

[their] reversionary interest in the [railroad] rights of way,” Tr. Mem. at 11.  The 

Tribes’ reference to its “reversionary interest claims,” Tr. Mem. at 10, appears to 

encompass the following ten claims in the Idaho Amended Complaint: claims to 

quiet title, (Counts II–VI, Am. Compl. ¶¶ 316–409); claims for trespass enforcement 

(Count IX., Am. Compl. ¶¶ 438–443.), conversion (Count XIII, Am. Compl. ¶¶ 473–

79), and ejectment (Count XVI, Am. Compl. ¶¶ 497–500); and claims for declaratory 

judgment (Count I, Am. Compl. ¶¶ 302–15.) and writs of mandamus (Count VII, 

Am. Compl. ¶¶ 410–424).  The remaining four claims against the United States 

(Counts VIII, X, XI, and XII) concern alleged violations that occurred around the 

time railroad rights of way were granted in the late 1800s.  See Am. Compl. ¶¶ 425–

37; 444–49; 450–60; 461–72.  These claims are equally defeated by the 2012 
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explained in detail in the United States’ memorandum in support of its 

motion to dismiss in the District of Idaho, the Tribes’ reversionary interest 

claims are all premised on the idea that, when particular portions of the 

railroad rights of way ceased to be used for railroad purposes, the lands in 

question automatically reverted to the United States in trust for the Tribes.4   

Am. Compl. ¶¶ 321, 338, 357, 377, 399; see also U.S. Mem. at 14–16. 

According to the Amended Complaint, the five parcels at issue had all ceased 

to be used for railroad purposes and reverted to trust lands by no later than 

1998.  See Am. Compl. ¶¶ 198 (1998 for the bus depot parcel), 212 (1976 for 

the credit union building), 318 (1936 for the parking lot parcel), 369 (1989 for 

the City Creek parcel), 391 (1964 for the other relinquished parcel).  Because 

the harms underlying the Tribes reversionary interest claims—i.e., the non-

railroad uses of the rights of way—predate 2012, the 2012 Settlement waived 

and released the Tribes’ reversionary interest claims against the United 

States.  2012 Settlement ¶ 4.  Whether or not the Tribes knew of those 

changes in use is irrelevant for purposes of the waiver and release.  See id. 

(releasing “any and all claims . . . known or unknown . . . .”). 

B. Paragraph 6(i) of the 2012 Settlement does not permit the 

Tribes’ reversionary interest claims.  

The Tribes seek to overcome the 2012 Settlement’s waiver by arguing 

that “[t]he waiver of claims in the [2012 Settlement] excludes the Tribes’ 

                                                 

Settlement, see U.S. Mem. at 13–14, but we do not interpret those century-old 

claims to be properly categorized as “reversionary interest claims.”  Tr. Mem. at 10. 

4 The United States does not concede that the parcels in question are trust lands, 

but, for the purposes of its motion to dismiss and the present opposition, the United 

States accepts as true the allegations pled in the Idaho Amended Complaint. 
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reversionary interest claims.”  Tr. Mem. at 12.  In support of this argument, 

the Tribes cite to Paragraph 6(i) of the settlement, which excludes from the 

waiver and release “Plaintiff’s claims against third parties for the wrongful 

use of rights-of-way located off the Fort Hall Reservation.”  2012 Settlement ¶ 

6(i) (emphasis added).  Citing several pieces of extrinsic evidence, the Tribes’ 

contend that Paragraph 6(i) should be read to permit their reversionary 

interest claims not only against third parties, but also against the United 

States.  The parol evidence rule precludes the Court from relying on the 

Tribes’ extrinsic evidence to interpret Paragraph 6(i)’s unambiguous terms.  

Even considering the extrinsic evidence, Paragraph 6(i) is not susceptible to 

the Tribes’ interpretation.    

i. Paragraph 6(i) is unambiguous, and serves to except 

only the Tribes’ claims against third parties from the 

waiver and release.  

As the Tribes’ concede, the plain language of the exception in 

Paragraph 6(i) refers only to the Tribes’ claims against third parties to the 

settlement agreement.  Tr. Mem. at 13.  Nonetheless, the Tribes argue that 

Paragraph 6(i) should be read to include their claims against the United 

States “arising from the wrongful use of certain railroad rights-of-way located 

off the Fort Hall Reservation which are no longer being used for railroad 

purposes.”  Tr. Mem. at 1.   

Traditional rules of contract interpretation refute the Tribes’ argument.  

It is well settled that “[w]here a contract contains specific exclusions, it is to 

be assumed that no others were intended.”  Mississippi Power & Light Co.  v. 

United Gas Pipe Line Co., 729 F. Supp. 504, 509 (S.D. Miss. 1989).  Moreover, 
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under rules of contract interpretation, “to express or include one thing 

implies the exclusion of the other.”  Rosenthal-Zuckerman v. Epstein, Becker 

& Green Long Term Disability Plan, 39 F. Supp. 3d 1103, 1107 (C.D. Cal.  

2014) (quoting BLACK’S LAW DICTIONARY (9th ed. 2009)); see also Smelser v. 

United States, 53 Fed. Cl. 530, 539 (2002), aff’d, 69 F. App’x 466 (Fed. Cir.  

2003) ( “[T]he court will be guided [in interpreting a government contract] by 

the doctrine of Expressio Unius est Excusion Alterius—[w]here certain things 

are specified in detail in a contract other things of the same general character 

relating to the same matter are generally held to be excluded by 

implication.”) (internal citation and quotation omitted).  Here, Paragraph 6(i) 

explicitly and unambiguously excepts only the Tribes’ claims against third 

parties from the terms of the waiver and release.  2012 Settlement ¶ 6(i).  So, 

while the Tribes are free to bring their rights of way-related claims against 

third parties, the plain language of the settlement shows the Tribes waived 

and released those claims as against the United States.   

The settlement’s plain language also refutes the Tribes’ assertion that 

“[b]y agreeing to th[e] exception [in Paragraph 6(i)] . . . [t]he United States 

thereby committed itself as the Tribes’ trustee to take action to protect the 

Tribes’ [reversionary] interests.  At the very least, [the United States] 

foreclosed itself from taking action that would interfere with the Tribes’ 

interest and the Tribes’ ability to protect them.”  Tr. Mem. at 6.  Nothing in 

the settlement supports the notion that Paragraph 6(i) created obligations 

for, or promises by, the United States.  Paragraph 6, as a whole, sets forth 

exceptions to the waiver and release.  In so doing, it states that nothing in 

Case 1:02-cv-00254-TFH   Document 95   Filed 04/09/19   Page 21 of 36



18 

the agreement “shall diminish or otherwise affect in any way . . .,” 2012 

Settlement ¶ 6 (emphasis added), “[a]ny defenses that [the United States has] 

or may have regarding any claims that Plaintiff may assert in subsequent 

litigation or administrative proceedings,” id. ¶ 6(g)).  And even if Paragraph 

6(i) could be somehow read to encompass the promises the Tribes contend—

which it cannot—neither the Amended Complaint nor the present motion 

allege breach of the 2012 Settlement.  Hence, the Tribes’ argument regarding 

commitments created by Paragraph 6(i) is not only incorrect, but also 

irrelevant.  Paragraph 6(i) neither permits the Tribes’ reversionary interest 

claims against the United States, nor imposes obligations on the government. 

ii. The Court should not consider the Tribes’ extrinsic 

evidence to alter or interpret Paragraph 6(i)’s 

unambiguous language.  

The Tribes attempt to undercut Paragraph 6(i)’s plain terms by 

advancing two primary pieces of extrinsic evidence that pre-date the 

agreement: 1) a February 13, 2012 letter sent from the Tribes’ attorney to the 

Department of Justice while the parties were negotiating the 2012 

Settlement (“Wolfley Letter”), see ECF No. 90-2; and 2) a January 31, 2012 

letter from the Bureau of Indian Affairs then-Regional Director to Union 

Pacific Railroad regarding several of the parcels of land at issue in the Idaho 

litigation (“Speaks Letter”), see ECF No. 90-1.  But the Tribes ignore that the 

parol evidence rule precludes the Court from relying on these letters to alter 

or interpret the agreement’s unambiguous language. 

Federal common law follows the traditional approach for extrinsic, or 

“parol,” evidence in the context of contract interpretation.  See Arizona v. 
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Tohono O’odham Nation, 818 F.3d 549, 560–61 (9th Cir. 2016); see also 

Johnson v. Reno, No. CIV.93-206 (TFH), 1996 WL 33658687, at *5 (D.D.C. 

Apr. 17, 1996).  If a settlement “represents a complete integration of the 

parties’ understanding, . . . the Court will disregard and treat as inoperative 

parol evidence of prior negotiations and oral agreements.”  Johnson, 1996 WL 

33658687, at *5 (citing United States v. Sears, Roebuck and Co., 623 F. Supp. 

7, 9 (D.D.C. 1984), aff’d, 778 F.2d 810 (D.C. Cir. 1985)).  Indeed, “extrinsic 

evidence pre-dating a written agreement may not be used ‘to add to or 

otherwise modify the terms of a written agreement in instances where the 

written agreement has been adopted by the parties as an expression of their 

final understanding.’”  TEG-Paradigm Envtl., Inc. v. United States, 465 F.3d 

1329, 1338–39 (Fed. Cir. 2006) (quoting Barron Bancshares, Inc. v. United 

States, 366 F.3d 1360, 1375 (Fed. Cir. 2004).  “A presumption exists that a 

written contract contains all of the parties’ terms, and the presence of an 

integration clause strengthens that presumption.”  Johnson, 1996 WL 

33658687, at *5 (citing Luther Williams, Jr., Inc. v. Johnson, 229 A.2d 163, 

165 (D.C. 1967)).   

The Tribes do not even attempt to dispute that the 2012 Settlement 

Agreement was a fully integrated agreement.  The 2012 Settlement is a 

comprehensive written document that covers a wide variety of subjects and 

resolves all the claims in the Tribes’ original complaint before this Court.  See 

2012 Settlement ¶ 4.  The agreement was reached with the assistance of 

experienced counsel after years of complicated negotiations.  And the 

settlement contains a robust integration clause which provides: 
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“This [] Settlement is the entire agreement between the Parties 

in this case.  All prior conversations, meetings, discussion, drafts, 

and writings of any kind are specifically superseded by this [] 

Settlement.  The terms of this [] Settlement may not be changed, 

revised, or modified, except as provided by written instrument 

that is signed by the Parties . . . and that is approved and entered 

by this Court as an Order.”   

2012 Settlement ¶ 16.  “All of these factors support the conclusion that the 

settlement agreement was fully integrated.”  Sears, 623 F. Supp. at 9.  Thus, 

there is no basis for the Court to consider the Tribes’ extrinsic evidence to 

supplement or modify the terms of the 2012 Settlement.  TEG-Paradigm 

Envt’l, 465 F.3d at 1338. 

Nor is there any reason for the Court to consider extrinsic evidence 

under any exception to the parol evidence rule.  One such exception permits 

courts to consider extrinsic evidence to clarify “ambiguity in the language of 

the agreement.”  Sears, 623 F.  Supp. at *8 (citing Dixon v. Wilson, 192 A.2d 

289, 291 (D.C. 1963).  But “it is well settled that in the absence of ambiguity 

the meaning of the contract is to be determined from the face of the contract 

‘without resort to parol evidence or extrinsic circumstances.’” Id. at 9 (quoting 

Appalachian Power Co. v. Federal Power Commission, 529 F.2d 342, 347–48 

(D.C. Cir. 1976)).  Only when ambiguity exists on the face of the agreement, 

may parol evidence “be admitted to clarify the intent of the parties.”  

Johnson, 1996 WL 33658687, at *6 (citation omitted).  An agreement “is not 

ambiguous ‘simply because the parties disagree on its interpretation.’”  Sears, 

623 F. Supp. at 9 (quoting Clayman v. Goodman Properties, Inc., 518 F.2d 

1026, 1034 (D.C. Cir. 1973)).  Instead, an agreement “is only ambiguous if it 
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is reasonably susceptible of different constructions or interpretations.”  

Johnson, 1996 WL 33658687, at *6 (citation omitted). 

As explained above, Paragraph 6(i) is unambiguous in its terms: it 

excludes only the Tribes’ reversionary interest claims against third parties 

from the waiver and release.  The Court thus has no basis to go beyond the 

four corners of the agreement and consider the Tribes’ parol evidence to 

interpret Paragraph 6(i) or any other unidentified “ambiguous terms” in the 

2012 Settlement.  See United States v. Armour & Co., 402 U.S. 673, 682 

(1971) (“[T]he scope of a consent decree must be discerned within its four 

corners, and not by reference to what might satisfy the purposes of one of the 

parties to it.”). 

In the “Standard of Review” section of their memorandum, the Tribes 

assert that the Court may use extrinsic evidence to “interpret ambiguous 

terms in settlement agreements to give effect to the mutual intentions of the 

parties.”  Tr. Mem. at 10.  But nowhere in their brief do the Tribes attempt 

explain which provisions of the 2012 Settlement are so ambiguous as to 

require the Court to resort to extrinsic evidence.  Indeed, the Tribes point to 

no ambiguity in the agreement whatsoever.  Instead, the Tribes merely cite 

the Wolfley and Speaks Letters without saying which of the settlement’s 

terms those letters are meant to clarify.  See Tr. Mem. at 13 (conceding that 

the plain language of Paragraph 6(i) refers only to Plaintiff’s claims against 

third parties).  The Court should not consider the Tribes’ offered parol 

evidence. 
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iii. Even considering the Tribes’ extrinsic evidence, 

Paragraph 6(i) cannot be read to allow the Tribes’ 

reversionary interest claims.  

Even if the Court decides to consider the Tribes’ extrinsic evidence, that 

evidence does not support the Tribes’ argument regarding Paragraph 6(i).  As 

noted above, the Tribes do not claim that Paragraph 6(i) is ambiguous in its 

terms, but rather suggest that the Court should alter those terms in light of 

the circumstances surrounding the entry of the settlement. 

In support of their argument, the Tribes cite two pieces of extrinsic 

evidence.  The first is the Wolfley Letter, which the Tribes argue 

demonstrates that they “intended the proposed exemption [in Paragraph 6(i)] 

to prevent the [2012 Settlement] from foreclosing ‘any rights or remedies the 

Tribes . . . may have relating to the railroad rights-of-way.’”  Tr. Mem. at 14 

(quoting Wolfley Letter).  The Tribes also cite the Speaks Letter, which they 

claim shows that, at the time 2012 Settlement was negotiated, the United 

States “accepted the validity of the Tribes’ [railroad rights of way-related] 

claims and . . . had agreed to enforce the Tribes’ reversionary interests 

against third parties.”  Tr. Mem. at 13.  Accordingly, the Tribes claim they 

believed “[t]here was no need to preserve [their reversionary interest] claims 

against the United States.”  Tr. Mem. at 13. 

In effect, the Tribes argue that, because they did not think they would 

want to sue the United States in 2012, the exception in Paragraph 6(i) should 

now be read to allow the Tribes to pursue “any rights or remedies that the 

Tribes have relating to the railroad rights of way,” including those the Tribes 

might have against the United States.  Tr. Mem. at 14 (quotation marks 

omitted).  There are at least two problems with the Tribes’ theory.   
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First, the Tribes are asking the Court to alter the settlement by 

reading-out the language in Paragraph 6(i) that limits the exception to claims 

against third parties.  But, as the Tribes concede, the purpose of a motion for 

clarification is “not to alter or amend.”  Tr. Mem. at 9 (citing United States v. 

Philip Morris USA, Inc., 793 F. Supp. 2d 164, 168 (D.D.C. 2011)).  Further, as 

explained above, even if extrinsic evidence can be considered to interpret an 

ambiguous agreement, it can never be used “to add to or otherwise modify the 

terms of a written agreement . . . [that] has been adopted by the parties as an 

expression of their final understanding.”  TEG-Paradigm Envt’l, 465 F.3d at 

1338–39 (emphasis added) (citation and quotation omitted).  The Tribes do 

not contend that the 2012 Settlement is not the final and complete expression 

of the parties’ agreement.  Nor could they, in light of the settlement’s strong 

integration clause.  2012 Settlement ¶ 16.  That clause prevents the 

settlement from being “changed, revised, or modified except . . . by written 

instrument that is signed by the Parties . . . and that is approved and entered 

by this Court . . . .”  2012 Settlement ¶ 16.  Thus, the Court cannot alter or 

disregard the language in Paragraph 6(i) limiting the Tribes’ claims to those 

against third parties. 

Second, the Tribes’ extrinsic evidence does not support their 

characterization of the circumstances surrounding the entry of the 2012 

Settlement.  The Tribes contend that, following the Speaks Letter, they had 

no reason to try to preserve their reversionary interest claims against the 

United States because the government “had agreed to enforce the Tribes’ 

reversionary interests against third parties.”  Tr. Mem. at 13.  But the 
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Speaks Letter was not a promise to, or agreement with, the Tribes; it was a 

communication to the Railroad Company.  See Speaks Letter, ECF No. 90-1.  

Rather than make a final decision on the “validity of the Tribes’ claims,” Tr. 

Mem. at 13, the letter discussed the purported status of the lands described 

therein, stated a concern to the Railroad Company regarding the company’s 

use of the lands, and invited the company to contact Mr.  Speaks’s staff to 

discuss the matter further.  See Id.  The Railroad Company later responded, 

disagreeing with the letter’s conclusions.  See Letter from Christopher Aikin, 

Shook, Hardy & Bacon, LLP to Stanley Speaks, Northwest Regional Director, 

Bureau of Indian Affairs (Apr. 4, 2012) (attached as Exhibit E).  Since the 

company’s response, there has been no further action or resolution of the 

issue.  Hence, the Speaks Letter was neither a promise to the Tribes, nor the 

kind of final definitive statement regarding the Tribes’ reversionary interests 

that the Tribes would like to portray.5 

Moreover, the Speaks Letter only addressed three of the five parcels at 

issue in the Tribes’ Amended Complaint in Idaho, namely the bus depot, 

credit union building, and parking lot.  Speaks Letter at 2, ECF No. 90-1.  

The letter did not address the City Creek parcel or the 3.27 acre parcel 

relinquished in 1964.  Id. 

                                                 
5 Importantly, even if the Speaks Letter could be considered a separate promise to 

the Tribes to take action with respect to the land referenced therein, that promise 

would have nothing to do with the 2012 Settlement or this Court’s continuing 

jurisdiction.  We discuss the contents of the Speaks Letter here only to demonstrate 

that the letter does not support the Tribes’ arguments regarding the circumstances 

surrounding the 2012 Settlement and the exception in Paragraph 6(i).   
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The absence of the City Creek parcel from the Speaks Letter is 

significant.  That parcel’s history shows that the Tribes were well aware of 

their possible reversionary interest claims against the United States at the 

time they negotiated the 2012 Settlement, and thus had every reason to try 

to exclude those claims from the waiver and release.   

The Tribes knew by no later than 1993 that the City Creek parcel was 

no longer used for railroad purposes, was in the possession of BLM, and was 

not regarded as trust lands by the United States.  In 1993, BLM approved a 

right of way across the City Creek parcel for the non-railroad use of a nature 

trail.  BLM Right-Of-Way Grant IDI-29271 (March 29, 1993) (attached as 

Exhibit 1 to Miller Decl.).  In conducting an Environmental Assessment for 

the potential approval of that right of way, BLM consulted with members of 

the Tribes’ Land Use Commission.  See Envtl. Assessment ID-030-3-41 at 8 

(attached as Exhibit 2 to Miller Decl.).  The proposed trail and BLM action 

also appeared in the local newspaper.  See Dan Myers, Designs finalized in 

first phase of Portneuf Greenway project, IDAHO ST. J., June 21, 1992, at A1 

(attached as Exhibit 3 to Miller Decl.).  Thus, the Tribes were on notice as to 

the non-railroad use of the land.  And the fact that BLM, and not the Bureau 

of Indian Affairs, was considering the proposed trail put the Tribes on notice 

that the lands were not viewed as trust lands because the Bureau of Indian 

Affairs (not the BLM) is the federal entity with regulatory authority over 

lands held in trust for tribes.  See 25 U.S.C. § 2. 

The Tribes were reminded of BLM’s possession of the City Creek parcel 

in 2004, when BLM provided records in response to a Freedom of Information 
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Act (“FOIA”) request from the Tribes.  See Letter from K.  Lynn Bennett, 

State Director, Idaho State Office, Bureau of Land Mgmt. to Paul EchoHawk, 

EchoHawk Law Offices (Mar. 23, 2004) (attached as Exhibit 4 to Miller 

Decl.).  Those records included a November 1991 BLM memorandum 

regarding the proposed nature trail on the City Creek parcel.  See Mem. from 

Delmar D. Vail, State Dir., Idaho State Office, Bureau of Land Mgmt to 

District Manager, Idaho Falls, Bureau of Land Mgmt. (Nov. 26, 1991) 

(attached as Exhibit 5 to Miller Decl.).  That memorandum recommends 

approval of the trail and states: “it appears the lands underlying the [right of 

way] do revert to the United States . . . .”  Id. at 2.  The memorandum notes 

that “ownership of the lands in question (Indians v. U.S.) is not 100 percent 

clear.”  Id. at 3.  But it provided enough information to spur action by the 

Tribes if, as the memorandum puts it, “the [Tribes] wish[ed] to pursue a 

possible claim on the land.”  Id.  

Thus, even assuming the Tribes believed (because of the Speaks Letter) 

that the United States would support their reversionary claims to the bus 

depot, parking lot, and credit union building, by 2012, the Tribes were 

certainly aware that they might have separate reversionary interest claims 

against the United States related to the City Creek parcel.  The Tribes, 

therefore, cannot seriously argue that “Paragraph 6(i) exempted what the 

parties then understood to be all of the Tribes’ claims arising from their 

rights in the reverted rights of way.”  Tr. Mem. at 14.  And in any event, the 

Tribes’ “understanding” of their claims is immaterial, given that they agreed 

to waive all claims “known or unknown.”  2012 Settlement ¶ 4.   
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At bottom, the Tribes’ extrinsic evidence shows it was their own 

attorney who suggested that the exception in Paragraph 6(i) be limited to 

claims against third parties.  See Wolfley Letter at 8, ECF No. 90-2.  The 

Wolfley Letter was sent from the Tribes’ attorney to the United States while 

the parties were negotiating the 2012 Settlement.  Id.  That letter 

transmitted “a list of exceptions [to the waiver and release] which [the 

Tribes] propose[d] to have included” in Paragraph 6 of the agreement.  Id. at 

5.  Included on the Tribes’ list was a proposed exception for “Plaintiff’s claims 

against third parties for the wrongful use of railroad rights-of-way located off 

the Fort Hall Reservation,” id. at 8 (emphasis added).  This proposed 

exception was adopted wholesale, in accordance with the Tribes’ request, in 

Paragraph 6(i) of the 2012 Settlement.  See 2012 Settlement ¶ 6(i).  If the 

Tribes wanted to exclude all their rights of way-related claims from the 

agreement, they should have bargained accordingly.  The Tribes had both 

knowledge and “ample opportunity to propose incorporation in the 

[settlement] of any protection it may have felt necessary . . . [and] cannot now 

ask the court to revise the [settlement] by inserting language or to interpret 

it to embrace matters which, if present at all, were lurking in the recesses of 

[the Tribes’] mind.”  United States v. Bishop Processing Co., 423 F.2d 469, 472 

(4th Cir. 1970).  Paragraph 6(i) cannot be read or altered to permit the Tribes’ 

“reversionary interest” claims against the United States. 
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C. The harms and violations underlying the Tribes’ claims in 

the District of Idaho arose before the entry of the 2012 

Settlement.  

Perhaps recognizing that Paragraph 6(i) does not allow their claims 

against the United States, the Tribes also argue that their claims are not 

subject to the waiver and release because they arose after the settlement.  Tr. 

Mem. at 11.  The Tribes ask the Court to “clarify” that the 2012 Settlement 

only waived and released claims “based on harms of violations occurring 

before the date of this Court’s entry of this [settlement] as an Order.”  Tr. 

Mem. at 11 (quoting 2012 Settlement ¶ 4).  There is no dispute on this point.  

The agreement’s language is clear—and the parties agree—that the only 

claims waived and released in the 2012 Settlement are those based on harms 

or violations that occurred before May 16, 2012.  See Tr. Mem. at 11; U.S. 

Mem. at 11.  Even a cursory examination of the Amended Complaint in 

Idaho, however, shows that the Tribes’ claims are all based on harms that 

arose long before the settlement. 

As explained in detail in our memorandum in support of our motion to 

dismiss in Idaho, under the Tribes’ theory, their claims to the parcels at issue 

arose when the lands ceased to be used for railroad purposes and (according 

to the Tribes) automatically reverted to the United States in trust for their 

benefit.  See Am. Compl. ¶¶ 321, 338, 357, 377, 399.  As noted above, the 

Tribes claim that all five parcels had been put to non-railroad use and 

reverted to trust lands by no later than 1998.  See supra Section II.A.  Hence, 

the Tribes’ right—if any—to seek to quiet title in those parcels, see Counts II–

VI, Am. Compl. ¶¶ 316–409, began at least a decade before the 2012 

Settlement.  Likewise, the Tribes’ trespass enforcement (Count IX), 
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conversion (Count XIII), and ejectment (Count XVI) claims are all premised 

on the alleged reversion of the lands.  See Am. Compl. ¶¶ 438–443; 473–79; 

497–500.  Any misuse of those lands—whether through trespass or 

conversion of profits—began when the lands purportedly reverted, i.e., long 

before 2012.  The Tribes’ requests for declaratory judgment (Count I) and 

writs of mandamus (Count VII) similarly turn on the alleged reversion of the 

rights of way. 6  Am. Compl. ¶¶ 302–15; 410–23.  Hence, the underlying harm 

that gives rise to each of the Tribes’ reversionary interest claims is the non-

railroad use of the lands, which far pre-dates the 2012 Settlement.  See U.S. 

Mem. at 14–16.7  

The Tribes argue that their claims post-date the settlement because 

they “arise from the United States’ change in position on the Tribes’ 

reversionary interest in off-reservation land.”  Tr. Mem. at 11.  The Tribes 

                                                 
6 As we noted in our motion to dismiss, there is an argument to be made that two 

small portions of the mandamus claim arguably post-date the settlement, namely 

those portions seeking 1) an order to have the United States approve a request for 

litigation assistance, Am. Compl. ¶ 423(a); and 2) an order to have BLM survey the 

railroad rights of way.  Id. ¶ 423(f).  The first would only survive if the harm from 

the alleged failure to respond to the request occurred after entry of the settlement; 

the Tribes allege to have made the request in December 2010.  See id. ¶ 297.  The 

second would survive only if the harm created by the alleged failure to survey arose 

after entry of the 2012 Settlement.  The Amended Complaint is not clear on that 

subject, though we note that the Tribes requested surveys in January 2004 and 

March 2011.  See Pl.’s Ex. 18, Shoshone-Bannock Tribes of the Fort Hall Reservation 

v. United States, No. 4:18-cv-285 (D. Idaho Oct. 5, 2018), ECF No. 22-9; Am. Compl. 

¶ 300.  Given the timing, we believe both these claims pre-date the 2012 

Settlement, and are in any event otherwise fatally flawed.  See U.S. Mem. at 25–29. 

7 The Tribes’ consideration, accounting, treaty violation, and misappropriation 

claims (Counts VIII, X, XI, and XII) are also based on harms or violations that 

occurred decades before the 2012 Settlement.  See Am. Compl. ¶¶ 425–37; 444–49; 

450–60; 461–72.  See U.S. Mem. at 13. 
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point to the Speaks Letter, claiming that “[a]t the times that the parties were 

drafting the” 2012 Settlement, the United States had “tak[en] the position 

that the right-of-way reversionary interest had reverted to the Tribes . . . .”  

Id. at 11–12.  But after the entry of the settlement, the Tribes argue, the 

United States “retreated from [its] earlier position by refusing to take actions 

to protect the Tribes’ interests.”  Id. at 12.  The Tribes contend this change in 

position is the harm that underlies their claims.  Id.  This argument fails for 

two reasons. 

First, there has been no change in position with respect to the parcels 

actually addressed in the Speaks Letter.  As noted above, the Speaks Letter 

was not a final, formal decision.  See supra Section II.B.3.  Since the Railroad 

Company’s response to the letter, there has been no further action, 

correspondence, or resolution of the issue.  Id.  At the time of the Speaks 

Letter and the 2012 Settlement, the three parcels were not held in trust for 

the Tribes.  And, today, they are not held in trust for the Tribes.  The Tribes’ 

motion bemoans the United States alleged “inaction” following the Speaks 

Letter, Tr. Mem. at 12, but their Amended Complaint does not include an 

unreasonable delay claim.  Am. Compl.  Instead, as explained above, the 

Tribes’ reversionary interest claims in the District of Idaho are all premised 

on the notion that when the rights of way ceased to be used for railroad 

purposes, those land automatically reverted in trust to the Tribes.  Any 

alleged failure by the United States to treat them as such occurred well 

before the 2012 Settlement.   
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Second, the Tribes cannot escape this result by arguing that their 

claims did not arise until BLM “revealed that at least some of the subject 

lands had been placed into [BLM’s] land inventory in 2014.”  Tr. Mem. at 12.  

Most directly, the BLM statement to which the Tribes cite could not have 

been a change in position for anything other than the City Creek parcel 

because that was the only parcel at issue in that statement.  See ECF No. 90-

3.  BLM’s statement had nothing to do with the parcels addressed in the 

Speaks Letter.  And the statement was also not a change in position with 

respect to the City Creek parcel itself.  As the Tribes acknowledged in their 

Amended Complaint, the Railroad Company first relinquished the City Creek 

parcel to BLM in 1989, see Am. Compl. ¶ 370, and, in 2014, BLM issued a 

decision clearing up issues with the original relinquishment.  See Right-of-

Way Grant Partial Acceptance of Relinquishment (June 10, 2014) (attached 

as Exhibit 6 to Miller Decl.); see also Am. Compl. ¶ 283.  BLM’s action in 2014 

did not represent a change in position by the agency, but rather a finalization 

of the relinquishment originally accepted in 1989.  Right-of-Way Grant 

Partial Acceptance of Relinquishment (June 10, 2014) (attached as Exhibit 6 

to Miller Decl.).  As discussed above, Tribes have known since at least 1993 

that BLM was managing the City Creek parcel and that the United States 

did not regard parcel as trust lands.  See supra pp. 24–26.  The 2014 

statement, thus, hardly came as a “revelation” to the Tribes and it cannot 

serve to resuscitate a thirty-year-old claim. 

In sum, the language of the Amended Complaint itself belies the Tribes’ 

attempt to re-characterize their claims as arising after the entry of the 2012 
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Settlement.  The Tribes’ claims, as pled, are precluded by the waiver and 

release. 

CONCLUSION 

 For the foregoing reasons, the Court should deny the Tribes motion for 

clarification, and leave the issue of waiver to be decided by the District of 

Idaho.  If the Court decides to interpret the 2012 Settlement, the Court 

should hold that the agreement bars the Tribes claims against the United 

States in the District of Idaho.   
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