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 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

SHOSHONE-BANNOCK TRIBES OF 
THE FORT HALL RESERVATION, 

Plaintiff, 

 vs. 

DAVID BERNHARDT, Acting Secretary of 
the Interior, et al., 

Defendants. 

 
Case No. 1:02-cv-00254 (TFH) 
 
Judge Thomas F. Hogan 
 

PLAINTIFF’S MOTION FOR CLARIFICATION OF SETTLEMENT AGREEMENT 

COMES NOW the Shoshone-Bannock Tribes of the Fort Hall Reservation, Plaintiff in 

the above-captioned action, and hereby moves the court for clarification of the Joint Stipulation 

of Settlement and Order (“Joint Stipulation and Order”), Doc. No. 84, in the above-captioned 

case.  As grounds for its motion, Plaintiff states: 

1. The court retains jurisdiction over interpretation and enforcement of the Joint 

Stipulation and Order.  Doc. No. 84 ¶23.  

2. Defendants are wrongly asserting that the Joint Stipulation and Order bars the 

Plaintiff’s claims against the United States in a pending case in the United States District Court 

for the District of Idaho.  Shoshone-Bannock Tribes of Fort Hall Reservation v. United States, 

No. 4:18-cv-00285-DCN (D. Idaho filed Oct. 15, 2018) (“Idaho District Case”). 

3. Defendants’ position in the Idaho District Case is inconsistent with the 

representations made to the Plaintiff and the language of the Joint Stipulation and Order. 

4. This motion is supported by a memorandum of points and authorities filed 

contemporaneously herewith.  
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 5. Plaintiff has discussed this motion with opposing counsel and this motion is 

opposed.   

For these reasons, and those found in the supporting memorandum of points and 

authorities, Plaintiff respectfully requests the court to issue an order clarifying that the Joint 

Stipulation and Order does not bar Plaintiff’s claims brought against the United States in the 

Idaho District Case that arise from harms imposed by actions taken after May 16, 2012, and that 

arise from the wrongful use of certain railroad rights-of-way located off the Fort Hall 

Reservation in which the Plaintiff holds a reversionary interest. 

Plaintiff requests oral argument on this motion.  

DATED this 12th day of March, 2019. By: /s/ Mary J. Pavel 
Mary J. Pavel (Bar #459836) 
Frank S. Holleman (DC Bar #1011376, 
application for admission pending) 
SONOSKY, CHAMBERS, SACHSE, 

ENDRESON & PERRY LLP 
1425 K Street, NW, Suite 600 
Washington, DC 20005 
Telephone: (202) 682-0240 

/s/ William F. Bacon  
William F. Bacon (Idaho Bar #2766, motion 
for admission pro hac vice pending) 
SHOSHONE-BANNOCK TRIBES 
Tribal Attorney’s Office 
P.O. Box 306 
Fort Hall, Idaho 83203 
Telephone: (208) 478-3822 

/s/ Mark A. Echo Hawk  
Mark A. Echo Hawk (Idaho Bar #5977, 
motion for admission pro hac vice pending) 
ECHO HAWK & OLSEN, PLLC 
P.O. Box 6119 
505 Pershing Avenue, Suite 100 
Pocatello, Idaho 83205 
Telephone: (208) 478-1624 

Counsel for Plaintiff 

Case 1:02-cv-00254-TFH   Document 90   Filed 03/12/19   Page 2 of 19



 

MEMORANDUM IN SUPPORT OF PLAINTIFF’S MOTION FOR CLARIFICATION OF SETTLEMENT 
AGREEMENT – 1 

159341-1 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

SHOSHONE-BANNOCK TRIBES OF 
THE FORT HALL RESERVATION, 

Plaintiff, 

 vs. 

DAVID BERNHARDT, Acting Secretary of 
the Interior, et al., 

Defendants. 

 
Case No. 1:02-cv-00254 (TFH) 
 
Judge Thomas F. Hogan 
 

MEMORANDUM IN SUPPORT OF PLAINTIFF’S MOTION 
FOR CLARIFICATION OF SETTLEMENT AGREEMENT 

Plaintiff Shoshone-Bannock Tribes of the Fort Hall Reservation (“Tribes”), through 

undersigned counsel and pursuant to Local Rule 7(a), submits the following Memorandum in 

Support of its Motion for Clarification of Settlement Agreement (“Motion”).  In that Motion, the 

Tribes seek clarification of the terms of the Settlement Agreement between the United States and 

the Tribes that the Court approved in the Joint Stipulation and Order, Doc. No. 84, in this case on 

May 16, 2012.  Specifically, the Tribes seek clarification on two points.  First, the Tribes seek 

the Court’s clarification that the Joint Stipulation and Order did not waive claims by the Tribes 

against the United States that arise from decisions made by the United States after the Joint 

Stipulation and Order was approved and which harm the Tribes.  Second, the Tribes seek the 

Court’s clarification that Paragraph 6(i) of the Joint Stipulation and Order does not waive the 

Tribes’ claims arising from the wrongful use of certain railroad rights-of-way located off the Fort 

Hall Reservation which are no longer being used for railroad purposes. 
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STATEMENT OF FACTS 

The Tribes are currently engaged in litigation in the Federal District Court for the District 

of Idaho against the United States, federal officials, a railroad company, and other parties 

occupying former railroad lands, in which the Tribes seek to resolve the Tribes’ rights to land 

abandoned or relinquished by the Union Pacific Railroad in Pocatello, Idaho.  Shoshone-Bannock 

Tribes of Fort Hall Reservation v. United States, No. 4:18-cv-00285-DCN (D. Idaho filed Oct. 

15, 2018) (“Idaho District Case”).  That case arose from a change in the position of the United 

States, which occurred well after May 16, 2012, when the Joint Stipulation and Order was 

approved, regarding the Tribes’ rights to the reversionary interest in the abandoned or 

relinquished railroad lands, and raises questions about the interpretation and enforcement of the 

Joint Stipulation and Order that this Court entered in this case.  Those questions are the subject 

of this motion and arise on the following facts. 

The Tribes are a federally-recognized Indian tribe, 83 Fed. Reg. 34,863, 34,866 (July 23, 

2018), residing on the Fort Hall Indian Reservation near Pocatello, Idaho.  The Reservation was 

guaranteed to the Tribes in the Treaty of Fort Bridger, art. 2, July 3, 1868, 15 Stat. 673, as a 

permanent home for their “absolute and undisturbed use and occupation.”  The Reservation 

originally included the area that is now the City of Pocatello.  In 1882 and 1888, the Tribes 

agreed to grant the United States an interest in a portion of their lands in and around Pocatello to 

allow the United States to establish easements on those lands that would allow railroad 

companies to use the lands for railroad purposes.  Congress ratified and actually granted the 

easement described in the first agreement in the Act of July 3, 1882, ch. 268, 22 Stat. 148.  In 

1888, Congress ratified and granted the easement described in the second agreement – which 

included the lands covered by the first easement – subject to a provision that should any portion 

of the rights-of-way no longer be used for railroad purposes “such portion shall revert to the tribe 
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or tribes of Indians from which the same shall have been taken.”  Act of Sept. 1, 1888, ch. 936, 

§ 11, 25 Stat. 452, 456.  Pursuant to these acts, the United States granted easements upon those 

lands to the Utah and Northern Railroad Company and Oregon Short Line Railways, and their 

successors and assigns (“Railroad”),1 to be used for railroad purposes.  After many years, the 

Railroad ceased to use some of these lands for railroad purposes. 

More than a century later, the Tribes, the Bureau of Indian Affairs (“BIA”), and the 

Department of the Interior Solicitor’s Office collaborated to address the legal status and 

ownership of those lands.  On January 31, 2012, after years of cooperation and discussion, the 

Area Director for the Northwest Regional Office of the BIA, Department of the Interior, issued a 

written notice to the Railroad (“DOI Notice”), that set forth the United States’ legal position on 

the ownership of lands formerly used by the Railroad.  The DOI Notice explained that the BIA 

had become aware that the Railroad had ceased using certain portions of the right-of-way for 

purposes authorized by the congressional grants, and informed the Railroad that “by operation of 

the explicit Congressional language in the grants, . . . the areas within the grant that are being 

used for purposes not authorized by the grants have reverted to the United States in trust for the 

Shoshone-Bannock Tribes.”2  In the DOI Notice, the United States took a clear legal position, 

upon which the Tribes then reasonably and foreseeably relied to protect their interest in those 

lands.  

                                                           
1 The current successor in interest is the Union Pacific Railroad, which is included in the use of 
the term “Railroad.”  
2 The DOI Notice is attached to this Memorandum as Exhibit A.  Identical copies were filed by 
the Tribes and the United States in the Idaho District Case.  See ECF No. 22-11 at 9-12; ECF No. 
41-4. 
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At the same time that the Tribes were involved in the coordinated effort that resulted in 

the DOI Notice, the Tribes were also litigating this case.  In this case, the Tribes made claims 

against the United States, the Secretary of the Interior, the Acting Principal Deputy Special 

Trustee for American Indians, the Secretary of the Treasury, and their employees and agents 

(“United States Defendants”), alleging that the United States had mismanaged the Tribes’ trust 

accounts, lands, and other natural resources, and seeking an accounting of those assets.  See Doc. 

No. 1.  This lawsuit was one of a number of lawsuits brought by a large number of tribes raising 

similar mismanagement and accounting claims against the United States.  

Beginning in 2010, the United States began serious settlement discussions with the 

various tribes, including Plaintiff.  In the course of those settlement discussions, the Tribes and 

United States met on January 24, 2012 to discuss finalizing the terms of a proposed settlement 

agreement, under which the United States would pay the Tribes $60 million in exchange for the 

release of the Tribes’ claims against the United States.  At this meeting, the Tribes explained its 

desire that certain claims not be waived or released by the settlement agreement.  Specifically, 

the Tribes informed the United States that it did not wish for the proposed settlement to affect its 

reversionary interest in the railroad right-of-way grants in and around Pocatello. The United 

States ultimately agreed that tribal-specific matters could be excluded from each tribe’s 

settlement and requested that the Tribes outline the items that it wished to be specifically 

excluded from the Tribes’ waiver of claims.  

On February 13, 2012, the Tribes sent a follow-up letter (“Wolfley Letter”) to Robert 

Dreher and Tony Hoang, the lead United States attorneys in this litigation, reiterating that the 

settlement agreement should not affect the Tribes’ reversionary interests in the rights-of-way that 
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had been confirmed in the January 31, 2012 DOI Notice.3  In that letter, Jeanette Wolfley, 

special counsel for the Tribes, stated that she was forwarding “a list of exceptions which we 

proposed to have included in the Shoshone-Bannock Tribes’ Joint Stipulation.”  Wolfley Letter 

at 1.  One of those proposed exceptions provided that “nothing in this Joint Stipulation of 

Settlement shall diminish or otherwise affect in any way: . . . j. Plaintiff’s claims against third 

parties for the wrongful use of railroad rights-of-way located off the Fort Hall Reservation.”  Id. 

at 4.  The Tribes “briefly summarized” the purpose and meaning of this proposed exception as 

follows: 

In 1882 and 1888, the Tribes under two cession agreements with the United States 
agreed to cede land to the United States, and the United States granted rights-of-
way over those land for use by railroad companies.  The cession agreements, 
however, limited the railroad companies’ use of the easement for railroad 
purposes and if that purpose ceased that portion of the easement would revert to 
the Tribes.  On January 31, 2012, the Department of Interior notified the railroad 
company that the areas, located off the current Fort Hall Reservation, which were 
not being used for railroad purposes have reverted to the United States in trust for 
the Shoshone-Bannock Tribes.  We do not wish the settlement agreement to 
interfere or be interpreted to foreclose any rights or remedies the Tribes and the 
United States on our behalf may have relating to the railroad rights-of-way.   

 
Id. at 2 (emphasis added). 

The final Joint Stipulation of Settlement was filed on April 11, 2012.  Doc. No. 84.  

Paragraph 6(i) of the Joint Stipulation of Settlement adopted the exact language that the Tribes 

had proposed in the Wolfley Letter, providing that “nothing in this Joint Stipulation of 

Settlement shall diminish or otherwise affect in any way: . . .  Plaintiff’s claims against third 

parties for the wrongful use of railroad rights-of-ways located off the Fort Hall Reservation.”  Id. 

at 6, 8.  This Court entered a Minute Order approving the Joint Stipulation on May 16, 2012. 

                                                           
3 The Wolfley Letter is attached to the Declaration of Jeanette Wolfley, attached to this 
Memorandum as Exhibit B. 
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By agreeing to this exception, the legal position taken by the United States in the DOI 

Notice that the railroad lands had reverted to the United States in trust for the Tribes was 

protected.  As the Tribes’ explanation of the purpose of the exception made clear, the United 

States acknowledged the Tribes’ rights to the railroad lands and committed not to take any action 

to “foreclose any rights or remedies the Tribes and the United States on [the Tribes’] behalf may 

have relating to the railroad rights-of-way.”  Wolfley Letter at 2.  The United States thereby 

committed itself as the Tribes’ trustee to take action to protect the Tribes’ interests.  At the very 

least, it foreclosed itself from taking action that would interfere with the Tribes’ interests and the 

Tribes’ ability to protect them.  And the United States’ failure to satisfy that obligation, and its 

change in position, now harm the Tribes. 

More specifically, after May 16, 2012 the United States evidently reversed the position it 

took in the DOI Notice, and withdrew its support for the Tribes’ reversionary interest in the 

right-of-way lands.  This became apparent after the Tribes submitted requests to the BIA to 

record the relinquished lands in trust for the Tribes on September 30, 2013, September 28, 2015, 

and January 25, 2016.  Notwithstanding the clear terms of the DOI Notice, the BIA took no 

action in response to these requests.  The BIA’s refusals to act indicated to the Tribes that the 

United States had abandoned the position taken in the DOI Notice.  The Tribes then took 

affirmative steps to preserve its interest in the properties, including erecting signage on the 

properties stating that they belong to the Tribes.  In response, on December 14, 2016 the Bureau 

of Land Management (“BLM”) issued a press release regarding the status of the lands, stating 

that the BLM had “received a relinquishment of certain lands, formerly a railroad right of way, 

in the City Creek area from the Union Pacific Railroad in 2014,” (emphasis added), that the area 
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remained open to the public, and that the BLM was conducting “further reviews.”4  Thus, by the 

end of 2016, it was clear to the Tribes that the United States Defendants no longer held the 

position taken in the DOI Notice that these lands had reverted to the Tribes in trust.  Instead, the 

United States appears to claim title for itself. 

In response to the United States’ change in position, the Tribes initiated the Idaho District 

Case.  The Tribes filed suit against the United States, federal officials, the Railroad, and several 

other parties in the United States District Court for the District of Idaho.  The purpose of the 

action is to establish the Tribes’ trust title to the reversionary interest in the railroad right-of-way.  

In their Amended Complaint, ECF No. 21 (“Amended Complaint” or “Am. Compl.”),5 the 

Tribes allege claims against the United States in light of its post-2012 change in position 

regarding the Tribes’ rights to this land.  The Tribes also allege claims against the Railroad and 

other third parties who are using or occupying those portions of the railroad right-of-way that are 

no longer being used for railroad purposes.  The United States filed a Motion to Dismiss the 

Amended Complaint, ECF No. 41, and a supporting Memorandum, ECF No. 41-1 (collectively 

“U.S. Motion to Dismiss”), in which it raises a number of defenses to the Tribes’ action.  The 

United States’ first and primary defense is that the Tribes waived and released any and all of 

their claims against the United States Defendants through the Joint Stipulation and Order.  Id. at 

                                                           
4 This notice was attached to the Tribes’ Amended Complaint in the Idaho District Case, see 
ECF No. 22-18, and is attached here as Exhibit C.  See David Ashby, Confusion Reigns Over 
Who Owns City Creek Trailhead, Idaho State Journal (Dec. 14, 2016), 
https://www.idahostatejournal.com/outdoors/xtreme_idaho/confusion-reigns-over-who-owns-city-
creek-trailhead/article_ee314b50-f58f-539f-ad94-16ccf38434e0.html (quoting relevant portions of 
BLM notice). 
5 A copy of the Amended Complaint, without exhibits, is attached for the Court’s convenience as 
Exhibit D. 
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11-19.6  In its motion, the United States also argues that any interpretation of the Joint 

Stipulation and Order should be made by this Court and not the Idaho district court.  Id. at 18.  

Thus, both parties agree that the question presented on this Motion for Clarification is properly 

for this Court to decide. 

On November 20, 2018, the Idaho District Court granted the Tribes’ and United States’ 

joint motion for an extension of time to respond to U.S. Motion to Dismiss so that, inter alia, the 

Tribes could prepare to ask this Court for an order interpreting the Joint Stipulation and Order.  

See ECF No. 42 at 2-3; ECF No. 43.  On March 7 of this year, the Idaho District Court granted 

the Tribes’ unopposed motion for a further extension of time, to permit the Tribes to file an 

unopposed motion to stay the Idaho District Case until this Court issues an order deciding the 

instant motion for clarification.  ECF No. 51 at 2-3; ECF No. 52.  The Tribes will file that 

unopposed motion for stay in the Idaho District Court contemporaneously with the instant 

motion for clarification.7  

The Tribes now move this Court for an order providing an interpretation that the Joint 

Stipulation and Order did not waive the claims brought by the Tribes in the Idaho District Case, 

regarding the Tribes’ rights to the reversionary interest in the railroad lands, for the reasons 

described below.  

                                                           
6 A copy of the U.S. Motion to Dismiss, without exhibits, is attached for the Court’s convenience 
as Exhibit E.  The United States raises various other defenses in its motion, which are not the 
subject of this Motion and which the Tribes are not seeking to adjudicate in this Court. 
7 The Tribes are including the motion, memorandum, and proposed order as attachments to the 
motion to stay in the Idaho District Case, as well as providing courtesy copies to opposing 
counsel in that case. 
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ARGUMENT 

This Court should grant the Tribes’ Motion for Clarification and enter an order providing 

that: 1) the Joint Stipulation and Order does not waive or otherwise release the claims that arise 

from actions taken by the United States after the Joint Stipulation and Order was entered in 2012; 

and 2) Section 6(i) of the Joint Stipulation and Order exempts claims arising from the United 

States’ change in position on the effect of the Tribes’ reversionary interest in the Railroad rights-

of-way.   

STANDARD OF REVIEW 

Paragraph 23 of the Joint Stipulation and Order provides that “this Court shall have 

continued jurisdiction . . . for the limited purpose of interpreting and enforcing the terms and 

conditions of this Joint Stipulation of Settlement, after it has been entered as an Order of the 

Court.”  Doc. No. 84 at 17.  “As a general rule, ‘a party may ask the district court to issue an 

order clarifying . . . a [consent] decree.’”  United States v. Volvo Powertrain Corp., 758 F.3d 

330, 344 (D.C. Cir. 2014) (quoting Nehmer v. U.S. Dep’t of Veterans Affairs, 494 F.3d 846, 860 

(9th Cir. 2007)) (alteration and ellipsis in quotation).  Courts in the D.C. Circuit encourage 

parties to file such motions for clarification, id.; Barnes v. District of Columbia, 289 F.R.D. 1, 

12-13, 26 (D.D.C. 2012).  Entertaining such motions is especially prudent if it would aid in 

subsequent litigation between the parties.  See Alliance of Artists & Recording Cos., Inc. v. GM 

Co., 306 F. Supp. 3d 413, 418-19 (D.D.C. 2016). 

“The general purpose of a motion for clarification is to explain or clarify something 

ambiguous or vague” in the agreement, “not to alter or amend.”  United States v. Philip Morris 

USA, Inc., 793 F. Supp. 2d 164, 168 (D.D.C. 2011) (citation and internal quotation omitted).  :A 

settlement agreement is a contract,” Johnson v. Reno, No. 93-cv-00206-TFH, 1996 WL 

33658687, at *5 (D.D.C. Apr. 17, 1996) (citing Greco v. Dep’t of Army, 852 F.2d 558, 560 (Fed. 
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Cir. 1988)), and is interpreted according to principles of contract law, Gonzales v. Dep’t of 

Labor, 609 F.3d 451, 457 (D.C. Cir. 2010).  Under those principles, a court may use extrinsic 

evidence to interpret contract terms when the bare language itself “fails to resolve an uncertainty 

when juxtaposed with circumstances in the world that the language is supposed to govern.”  

Charter Oil Co. v. Am. Emp’rs’ Ins. Co., 69 F.3d 1160, 1167 (D.C. Cir. 1995); see Cray 

Research, Inc. v. United States, 41 Fed. Cl. 427, 435 (1998) (“a latent ambiguity becomes 

evident when, considered in light of the objective circumstances, two conflicting interpretations 

appear reasonable”); see also Hill v. Gould, 555 F.3d 1003, 1007-08 (D.C. Cir. 2009) (party had 

a reasonable basis to argue that the phrase “migratory birds” in bird conservation treaty was 

latently ambiguous, and therefore could exclude exotic migratory birds, where other 

conservation treaties, historical evidence, and impact of exotic species on the environment 

indicated that signatories did not intend to protect exotic species).  Courts interpret ambiguous 

terms in settlement agreements to “give effect to the mutual intentions of the parties.”  Gonzalez, 

609 F.3d at 457 (quoting NRM Corp. v. Hercules, Inc., 758 F.2d 676, 681 (D.C. Cir. 1985)).  The 

intention of the parties is gathered from “the written contract, and the conduct and language of 

the parties and the surrounding circumstances,” United States v. Sears, Roebuck & Co., 623 F. 

Supp. 7, 8 (D.D.C. 1984); accord Keepseagle v. Perdue, 856 F.3d 1039, 1047 (D.C. Cir. 2017) 

(court must consider “context” of agreement to determine parties’ intent). 

I. THE COURT SHOULD CLARIFY THE JOINT STIPULATION AND ORDER BY 
ENTERING AN ORDER PROVIDING AN INTERPRETATION THAT THE 
TRIBES’ CLAIMS TO ESTABLISH TRIBAL RIGHTS TO THE 
REVERSIONARY INTEREST IN THE RAILROAD RIGHT-OF-WAY WERE 
NOT WAIVED BY THE JOINT STIPULATION AND ORDER 

The provisions in the Joint Stipulation and Order and supporting extrinsic evidence 

demonstrate the Tribes did not waive their reversionary interest claims against the United States.  
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Paragraph 6(f) of the Joint Stipulation and Order expressly provides that “nothing in this 

Joint Stipulation of Settlement shall diminish or otherwise affect in any way: . . . Plaintiff’s 

ability to assert any claims not otherwise waived herein.”  Paragraphs 4 and 6(i) of the Joint 

Stipulation and Order excluded from the Tribes’ waiver of claims all claims arising after May 16, 

2012 and the Tribes’ claims regarding its reversionary interest in the rights of way.  Therefore, 

any such claims that the Tribes have brought in the Idaho District Case were not waived by the 

Joint Stipulation and Order. 

A. The Tribes’ Waiver is Limited to Claims that Arose Before May 16, 2012. 

Paragraph 4 of the Joint Stipulation and Order reads: 

Full Settlement, Waiver, Release, and Covenant Not to Sue.  In 
consideration of the payment required by Paragraph 2 above [of $60 million], 
Plaintiff hereby waives, releases, and covenants not to sue in any administrative 
or judicial forum on any and all claims, causes of action, obligations, and/or 
liabilities of any kind or nature whatsoever, known or unknown, regardless of 
legal theory, for any damages or any equitable or specific relief, that are based on 
harms or violations occurring before the date of this Court’s entry of this Joint 
Stipulation of Settlement as an Order and that relate to Defendant’s management 
or accounting of Plaintiff’s trust funds or Plaintiff’s non-monetary trust assets or 
resources. 

 
Doc. No. 84 at 3 (emphasis added).  The Joint Stipulation and Order was entered by this Court’s 

Order of May 16, 2012.  Therefore, for a claim to be released and waived under the Joint 

Stipulation and Order, the harm or violation giving rise to the claim must have occurred prior to 

May 16, 2012.  The Tribes’ claims against the United States in the Idaho District Case arise from 

violations that occurred after that date. 

The Tribes’ claims against the United States in the Idaho District Case arise from the 

United States’ change in position on the Tribes’ reversionary interest in off-reservation land.  At 

the time that the parties were drafting the Joint Stipulation and Order, the BIA Northwest 

Regional Office had already issued the January 31, 2012 DOI Notice, taking the position that the 
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right-of-way reversionary interests had reverted to the Tribes, to be held in trust by the United 

States.  The United States did not take the legal position on a whim; the DOI Notice was the 

product of years of legal analysis and review by the United States Department of the Interior 

Solicitor’s Office.  That Office diligently researched and carefully reviewed the matter for years 

in conjunction with the BIA and the Tribes.  See, e.g., Am. Compl. Ex. 9, ECF No. 22-6 at 8-14.  

And the Tribes then expressly relied on the position taken by the United States in the DOI Notice 

to secure the agreement of the United States to except the railroad lands from the Joint 

Stipulation and Order, as shown by the express reference to the DOI Notice in the Wolfley Letter 

and in Paragraph 6(i) of the Joint Stipulation of Settlement.  The Court then approved and 

entered the Joint Stipulation and Order. 

It was not until after entry of the Joint Stipulation and Order that the United States 

Defendants retreated from their earlier position by refusing to take actions to protect the Tribes’ 

interests.  Between 2013 and 2016, the Tribes submitted three separate requests to BIA to take 

the lands subject to the Tribes’ reversionary interests into trust.  Then in 2016, the BLM revealed 

that at least some of the subject lands had been placed into its land inventory in 2014, and that it 

was continuing to review the status of those lands.  Such federal action and inaction was directly 

contrary to the United States’ position in the DOI Notice that the reversionary interest in the 

lands belonged to the Tribes, to be held in trust by the United States.  Because the United States’ 

change of position occurred after May 16, 2012, the Joint Stipulation and Order does not release 

the Tribes’ claims to reaffirm its tribal rights to these lands brought in the Idaho District Case.  

B. The Waiver of Claims in the Joint Stipulated Order Excludes the Tribes’ 
Reversionary Interest Claims. 

The parties agreed in Paragraph 6(i) of the Joint Stipulation and Order that the Tribes did 

not waive claims “for the wrongful use of railroad rights-of-ways located off the Fort Hall 
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Reservation.”  Doc. No. 84 at 8.  The Tribes’ claims in the Idaho District Case involve the 

railroad rights-of-ways located off the current Fort Hall Reservation: “this action [seeks] to 

resolve unsettled rights to land that has been abandoned or relinquished by the Union Pacific 

Railroad.”  Am. Compl. ¶1.  Although Paragraph 6(i) refers to “Plaintiff’s claims against third 

parties,” the DOI Notice and Wolfley Letter show that at the time the Joint Stipulation and Order 

was negotiated, both the United States and the Tribes accepted the validity of the Tribes’ claims, 

and the United States had agreed to enforce the Tribes’ reversionary interests against third 

parties.  There was no need to preserve claims against the United States concerning these lands 

because the Tribes then had no such claims.  The reference to claims against third parties 

therefore preserved what the parties recognized at the time as all the claims that the Tribes then 

had to enforce their rights. 

The DOI Notice explicitly affirmed the Tribes’ rights and was properly relied on for that 

purpose in the Wolfley Letter.  In the DOI Notice, the United States took the position that “by 

operation of the explicit Congressional language in the grants” made in 1882 and 1888, “the 

areas within the grant that are being used for purposes not authorized by the grants have reverted 

to the United States in trust for the Shoshone-Bannock Tribes.”  The Tribes then relied on the 

DOI Notice in their negotiations with the United States over the Settlement Agreement, as shown 

in the Wolfley Letter to the United States’ attorneys.  The Tribes specifically noted that the 

Department of the Interior had taken the position that “the areas, located off the current Fort Hall 

Reservation, which were not being used for railroad purposes have reverted to the United States 

in trust for the Shoshone-Bannock Tribes” and that the Tribes “do not wish the settlement 

agreement to interfere or be interpreted to foreclose any rights or remedies the Tribes and the 

United States on our behalf may have relating to the railroad rights-of-way.”  Wolfley Letter at 
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2 (emphasis added).  After receiving this letter, the United States agreed to the exception and 

adopted it, in full, in the Joint Stipulation and Order, which the Court later approved without 

modification.  

In short, at the time the Joint Stipulation was negotiated, the United States 

unambiguously supported the Tribes’ rights.  And the Tribes explicitly informed the United 

States of their understanding of that position by stating that, consistent with the DOI Notice, they 

intended the proposed exemption to prevent the Joint Stipulation from foreclosing “any rights or 

remedies the Tribes and the United States on [the Tribes’] behalf may have relating to the 

railroad rights of way.”  Wolfley Letter at 2.  The United States reaffirmed that position and 

ratified the Tribes' understanding when it accepted the Tribes’ proposed exemption.  The 

reference to claims against “third parties” in Paragraph 6(i) exempted what the parties then 

understood to be all of the Tribes’ claims arising from their rights in the reverted rights-of-way.  

It was not intended to foreclose “any rights or remedies” that the Tribes have “relating to the 

railroad rights of way” and certainly would not foreclose tribal claims against the United States 

arising from a federal change in position occurring after May 16, 2012.  Those rights and 

remedies include the claims to establish the Tribes rights and title to the reversionary interest in 

the railroad right-of-way brought in the Idaho District Case. 

CONCLUSION 

The Tribes respectfully submit that this Court should grant the Tribes’ Motion for 

Clarification and enter an order providing an interpretation that the Joint Stipulation and Order 

does not waive or otherwise release the claims brought by the Tribes in the Idaho District Case 

regarding the Tribes’ rights and title to the reversionary interest in the railroad right-of-way. 

DATED this 12th day of March, 2019. By: /s/ Mary J. Pavel  
Mary J. Pavel (Bar #459836) 
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Frank S. Holleman (DC Bar #1011376, 
application for admission pending) 
SONOSKY, CHAMBERS, SACHSE, 

ENDRESON & PERRY, LLP 
1425 K Street, NW, Suite 600 
Washington, DC 20005 
Telephone: (202) 682-0240 

/s/ William F. Bacon  
William F. Bacon (Idaho Bar #2766, motion 
for admission pro hac vice pending) 
SHOSHONE-BANNOCK TRIBES 
Tribal Attorney’s Office 
P.O. Box 306 
Fort Hall, Idaho 83203 
Telephone: (208) 478-3822 

/s/ Mark A. Echo Hawk  
Mark A. Echo Hawk (Idaho Bar #5977, 
motion for admission pro hac vice pending) 
ECHO HAWK & OLSEN, PLLC 
P.O. Box 6119 
505 Pershing Avenue, Suite 100 
Pocatello, Idaho 83205 
Telephone: (208) 478-1624 

Counsel for Plaintiff 
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CERTIFICATE OF SERVICE 

I hereby certify that on March 12, 2019, the foregoing was electronically filed through 

the Court’s CM/ECF system, which caused the following parties or counsel to be served by 

electronic means: 

Anthony P. Hoang 
Martin J. Lalonde 
US Department of Justice 
Environment Division – Natural Resources 
Section 
anthony.hoang@usdoj.gov  
martin.lalonde@usdoj.gov  

Counsel for Defendant Secretary of the Interior 
and Defendant Secretary of the Treasury 

Julie S. Thrower 
US Department of Justice 
Environment Division – Natural Resources 
Section 
julie.thrower@usdoj.gov  

Counsel for Defendant Secretary of the 
Interior and Defendant Secretary of the 
Treasury 

Tyler Guy Welti 
Perkins Coie LLP 
tyler.welti@usdoj.gov  

Counsel for Defendant Secretary of the Interior 
and Defendant Secretary of the Treasury 

Kevin J. Larsen 
US Department of Justice 
kevin.larsen@usdoj.gov  

Counsel for Defendant Secretary of the 
Interior and Defendant Secretary of the 
Treasury 

I hereby certify that on March 12, 2019, the foregoing was provided by email by counsel 

for the Plaintiff in this case, to the following counsel in the case Shoshone-Bannock Tribes of 

Fort Hall Reservation v. United States, No. 4:18-cv-00285-DCN (D. Idaho filed Oct. 15, 2018): 

Kristofor R. Swanson 
US Department of Justice 
kristofor.swanson@usdoj.gov  

Counsel for United States Defendants 

Claudia A. Hadjigeorgiou 
US Department of Justice 
claudia.hadjigeorgiou@usdoj.gov  

Counsel for United States Defendants 
 

Syrena C. Hargrove 
US Attorney, District of Idaho 
Syrena.Hargrove@usdoj.gov   

Counsel for United States Defendants 

Blake G. Hall 
City of Pocatello 
bgh@hasattorneys.com 

Counsel for Defendant City of Pocatello 

List of counsel continued on next page
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Lee Radford 
Union Pacific Railroad Company 
LRadford@parsonsbehle.com  

Counsel for Defendant Union Pacific Railroad 
Company 

John Cutler 
Union Pacific Railroad Company 
JCutler@parsonsbehle.com 

Counsel for Defendant Union Pacific 
Railroad Company 

 
 

SONOSKY, CHAMBERS, SACHSE, 
ENDRESON & PERRY, LLP 

 
/s/ Mary J. Pavel  
Mary J. Pavel 
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