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UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 

  

THE SHAWNEE TRIBE, 
 

Plaintiff,        
  

v. 
  
STEVEN MNUCHIN, in his official 
capacity as Secretary of the Treasury, et al., 
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             Case No. 20-cv-1999 

 
 

REPLY IN SUPPORT OF  
MOTION TO DISMISS 
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INTRODUCTION 

Defendants’ motion presents a straightforward question: if the Department of the Treasury 

adopts a methodology for distributing funds to Tribal governments to cover COVID-related 

expenditures, does the relevant statute provide any further limitations on Treasury’s discretion.  As 

this Court has now held twice, the answer is no. Accordingly, under well-established Supreme 

Court precedent, Treasury’s allocation methodology is not subject to review under the 

Administrative Procedure Act (“APA”).  

To avoid this inevitable conclusion, Plaintiffs spend nearly forty pages taking the Court on 

a number of unnecessary detours, arguing that lump-sum appropriations are only presumptively 

unreviewable rather than necessarily unreviewable (a point Defendants have not disputed), and 

noting that the relevant statutory provision includes certain limitations on Treasury’s discretion 

that are unrelated to the claims they advance in this lawsuit. The only arguments Plaintiffs proffer 

for why there are relevant limitations on how the funds at issue must be allocated among the Tribes 

are those the Court has already properly rejected.  

The Court should therefore grant the motion to dismiss in a step towards finality on these 

continued attacks on Treasury’s methodology. 

ARGUMENT 

I. The determination of how to allocate the relevant funds is committed to Treasury’s 
discretion. 
 
The Coronavirus Aid, Relief, and Economic Security (“CARES”) Act made a lump-sum 

appropriation of $8 billion dollars for Tribal governments, 42 U.S.C. § 801(a)(2), and notes: 

[T]he amount paid . . . to a Tribal government shall be [1] the amount 
the Secretary [of Treasury] shall determine, in consultation with the 
Secretary of the Interior and Indian Tribes, that is based on increased 
expenditures of each such Tribal government . . . relative to 
aggregate expenditures in fiscal year 2019 by the Tribal government 
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. . . and [2] determined in such manner as the Secretary [of 
Treasury] determines appropriate to ensure that all amounts 
available under subsection (a)(2)(B) for fiscal year 2020 are 
distributed to Tribal governments. 
 

42 U.S.C. § 801(c)(7) (emphasis added). Here, there is no dispute that Treasury’s allocation 

methodology—stated in its May 5, 2020 publication1—results in payments to “Tribal 

governments” for “increased expenditures” (indeed, under the statute, any recipient must use the 

funds for COVID-related expenditures, see 42 U.S.C. § 801(d)). Treasury has thus satisfied the 

express requirements of section 801(c)(7). That section provides no further guidance on how these 

funds must be allocated. It does not require Treasury to allocate the funds based on Tribal 

population count (much less based on Tribal population counts derived from a particular data 

source). Nor does it include a principle of equitable distribution. To the contrary, aside from the 

enumerated requirements, it states only that “the amount paid . . . to a Tribal government shall be 

. . . determined in such manner as the Secretary determines appropriate.”2 The Court therefore 

twice found, correctly, that section 801(c)(7) vests Treasury with discretion in selecting an 

allocation methodology, rendering Treasury’s methodology unreviewable under the APA. See 

Prairie Band Potawatomi Nation v. Mnuchin, No. 20-CV-1491 (APM), 2020 WL 3402298, at *1-

                                                 
1 See Coronavirus Relief Fund Tribal Allocation Methodology, U.S. Department of Treasury, 
https://home.treasury.gov/system/files/136/Coronavirus-Relief-Fund-Tribal-Allocation-
Methodology .pdf, at 1 (May 5, 2020) (hereinafter, “Allocation Mem.” or “May 5 Guidance”). 
2 Plaintiff argues that the phrase “determined in such manner as [Treasury] determines 
appropriate” in section 801(c)(7) does not apply to the provision’s subject (“the amount paid . . . 
to a Tribal government shall be”), but rather to the provision’s conclusion (“to ensure that all 
amounts . . . are distributed to Tribal governments.”). But even if Plaintiff is correct, the effect is 
the same: the statute would be stating that “all amounts” must be “distributed to Tribal 
governments” in “such manner as [Treasury] determines appropriate.” The provision would still 
confer discretion upon Treasury over how all of the funds will be distributed to Tribes. 
Regardless, Plaintiff’s construction is incorrect. The “determined in such manner” clause is 
modified by both the subject and concluding phrases. The first addresses what is being 
“determined” by Treasury (the amount paid to each Tribe), and the latter specifies to what end 
(ensuring that all funds are allocated). 
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2 (D.D.C. June 11, 2020); The Shawnee Tribe, v. Mnuchin, No. 20-CV-1999 (APM), 2020 WL 

4816461, at *2-4 (D.D.C. Aug. 19, 2020); Lincoln v. Vigil, 508 U.S. 182, 193 (1993) (“[A]s long 

as the agency allocates funds from a lump-sum appropriation to meet permissible statutory 

objectives,” the APA “gives the courts no leave to intrude.”). Plaintiff’s arguments in response are 

without merit. 

Lump-sum appropriations.  Plaintiff first argues that a lump-sum appropriation creates only 

a rebuttable presumption that relevant agency action is unreviewable. See Resp. Br., at 16-17. 

Treasury never argued otherwise. Here, the presumption simply has not been overcome given the 

lack of any manageable standard concerning how Treasury must apportion the funds among the 

Tribes. See Drake v. F.A.A., 291 F.3d 59, 71 (D.C. Cir. 2002) (A “presumption against judicial 

review may be rebutted where” the “operative statute provides clear guidelines by which to do so, 

or otherwise evinces an intent to constrain the [agency’s] discretion.”). That distinguishes this case 

from the two cases emphasized by Plaintiff.  

In Ramah Navajo Sch. Bd., Inc. v. Babbitt, for example, the relevant statute “direct[ed] the 

Secretary [of Interior], upon the request of an Indian Tribe, to turn over to that Tribe the direct 

operation of its federal Indian Programs” and “to allocate certain Contract Support Funds (‘CSF’) 

to cover the full administrative costs the Tribe will incur in connection with the operation of these 

programs.” 87 F.3d 1338, 1341 (D.C. Cir. 1996), amended (Aug. 6, 1996). Importantly, the statute 

specified a formula—the “indirect cost rate” formula—which “dictate[d] the amount of CSF [a] 

Tribe [was] entitled to receive.” Id. If Congress “appropriates sufficient money to cover the 

Secretary’s CSF obligations, each Tribe is entitled to receive the full amount of its CSF funding.” 

Id. The question in Babbitt was whether the Secretary had to generally abide by this formula even 

if Congress did not appropriate sufficient funds (e.g., apply the formula but with a pro rata 
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reduction in each Tribe’s share), or whether, in that circumstance, the Secretary could adopt a new 

formula altogether. See id. at 1342. The D.C. Circuit merely concluded that the statute at issue 

“informs the Secretary exactly how the full funding should be allocated, and that method provides 

a meaningful standard by which to review the Secretary's dissemination of the insufficient funds 

as well.” Id. at 1348. Thus, the statute provided clear guidance, and the question was simply 

whether that guidance applied in a particular circumstance. Here, by contrast, there is no guidance 

on how the relevant funds are to be apportioned among the Tribes in any circumstance. 

The other case Plaintiff relies upon—Mount Evans Co. v. Madigan, 14 F.3d 1444 (10th 

Cir. 1994)—is inapplicable for a similar reason. There, the U.S. Forest Service owned a facility 

atop a mountain that had been destroyed in a fire. See id. at 1447-48.  The U.S. Forest Service 

received settlement money as a result of the fire, but declined to use those funds to reconstruct the 

facility, and the plaintiffs challenged this decision under the APA. See id. Importantly, there was 

a statute which expressly stated that “[a]ny moneys received by the United States with respect to 

lands under the administration of the Forest Service . . .  as a result of a . . . settlement of any claim, 

involving present . . . damage to lands or improvements . . . are hereby appropriated and made 

available until expended to cover the cost to the United States of any improvement, protection, or 

rehabilitation work on lands under the administration of the Forest Service rendered necessary by 

the action which led to . . . settlement.” Id. at 1449. The court thus had little trouble concluding 

that the relevant statute imposed a manageable standard on the disposition of the settlement funds; 

the Forest Service had to “first ensure that necessary improvements to the damaged property have 

been made” using those funds. Id. at 1450. Again, here, section 801(c)(7) provides no similar 

restriction on how Treasury may divvy up the relevant funds among Tribal governments. 
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Unsurprisingly, Plaintiffs do not cite to a case where a court has found that a statute which 

appropriates a lump sum, yet provides no guidance on how those funds are to be divvied up among 

the designated recipients, nonetheless provides a manageable standard permitting judicial review 

of an allocation methodology. 

Section 801(c)(7) limitations. Plaintiff then argues that section 801(c)(7) does provide 

certain limitations—namely, that it requires that funds be distributed to Tribal governments, and 

for the purpose of covering increased expenditures. See Resp. Br., at 20-21. That may be true, but 

Plaintiff is not seeking to enforce these limitations. Again, Plaintiff does not deny that Treasury’s 

methodology allocates funds to Tribal governments for the purpose of COVID-related 

expenditures. Plaintiff fails to identify any other express limitation in section 801(c)(7) that 

constrains the agency action at issue here: how Treasury decided to apportion the funds among 

Tribal governments that meet these conditions. 

Nevertheless, Plaintiff makes two attempts at salvaging this argument. First, Plaintiff 

asserts that Treasury defined “based on increased expenditures” to mean “based on population,” 

and thus Treasury was statutorily obligated to allocate the funds based on satisfactory population 

data. See Resp. Br., at 22. This is patently false. Treasury noted only that it sought to allocate the 

funds based on relative increases in “necessary expenditures,” and that it believed “Tribal 

population” would “correlate reasonably well with the amount of increased expenditures.” 

Allocation Mem., at 1-2. It did not equate “expenditures” with “population.” Plaintiff then posits 

that, under section 801(c)(7), “Congress expressly cabined Defendants’ discretion to distribute 

these funds in a way that they are rationally ‘based’ on COVID-19 increased expenses.” Resp. Br., 

at 21. But there is no express “rationality” requirement in section 801(c)(7), and to import one 

would carry with it the necessary presumption that Treasury’s methodology is reviewable, and to 
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then effectively subject it to an arbitrary and capricious analysis. In other words, Plaintiff’s 

assumption of rationality would turn the ordinary presumption of unreviewability for lump sum 

appropriations on its head. 

Accordingly, the limitations identified by Plaintiff constrain, at most, certain facets of 

Treasury’s administration of the relevant funds—e.g., who receives them—that are not in dispute 

here. There is no limitation on Treasury’s methodology for allocating those funds among eligible 

Tribal governments. 

Policy rationales.  Plaintiff also argues that certain policy considerations from Lincoln v. 

Vigil, such as agency expertise, do not apply here. See Resp. Br., at 23-24. To start, although 

Lincoln identified certain policy considerations that may motivate Congress to make a lump-sum 

appropriation, Lincoln never indicated that, when conducting the relevant reviewability analysis, 

a court must ask whether these policy considerations apply to the case at hand. See id. at 192-93 

(a lump-sum appropriation offers “flexibility,” and allows for “a complicated balancing of factors 

which are peculiarly within” the agency’s “expertise.”). To the contrary, the Court made clear that 

the relevant inquiry is whether a statute includes a “meaningful standard against which to judge 

the agency’s exercise of discretion,” and thus noted that “as long as the agency allocates funds 

from a lump-sum appropriation to meet permissible statutory objectives,” the APA “gives the 

courts no leave to intrude.” Id. at 193. 

In any event, Congress obviously did believe that Treasury has expertise relevant to this 

area. Congress entrusted Treasury with allocating the relevant funds “in such manner as [Treasury] 

determines appropriate.” 42 U.S.C. § 801(c)(7). Treasury certainly has expertise in coordinating 

with relevant federal agencies, evaluating data, and managing federal fiscal policies. These are all 

relevant skills in the context of CARES Act disbursements. Tellingly, Treasury was entrusted with 
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distributing the Coronavirus Relief Fund to state and local governments, as well as administering 

other CARES Act programs. 

Discretion cabined by regulation.  Plaintiff finally renews its argument that Treasury 

cabined its own discretion when it elected to use Tribal population as part of its methodology. 

Although “an agency . . . must adhere to voluntarily adopted, binding policies that limit its 

discretion,” as a “general rule, an agency pronouncement is transformed into a binding norm” only 

if “intended by the agency.”  Padula v. Webster, 822 F.2d 97, 100 (D.C. Cir. 1987). And “agency 

intent, in turn, is ascertained by an examination of the statement’s language, the context, and any 

available extrinsic evidence.”  Id. 

Here, Plaintiff’s argument—that Treasury’s decision to include population data in its May 

5 Guidance constituted a “binding norm” that Treasury violated—fails for two reasons. First, even 

assuming Treasury intended for its May 5 Guidance (where it included Tribal populations in its 

methodology) to limit its future discretion, its decision to rely upon data from the Indian Housing 

Block Grant (“IHBG”) Program was not made following the issuance of the May 5 Guidance, but 

rather in the May 5 Guidance itself. See Allocation Mem. Treasury never independently decided 

to rely upon population counts; it only decided to rely upon population counts as reflected in the 

IHBG data.  Plaintiff cites to no authority for the remarkable proposition that an agency publication 

can constrain decisions made before, or concurrently with, the imposition of such constraints.3 

In any event, it is clear that Treasury did not intend for the May 5 Guidance to cabin its 

discretion, much less to cabin its discretion to select a data source Treasury found appropriate. The 

                                                 
3 Plaintiff’s lengthy discussion of whether the decision to include Tribal population in the 
methodology, and the decision to rely upon IHBG data, constituted one decision or two misses the 
point. Even if they were two separate decisions, they were part of the same methodology, and were 
published in the same May 5 Guidance document. 

Case 1:20-cv-01999-APM   Document 47   Filed 09/04/20   Page 8 of 15



9 

May 5 Guidance was only an explanatory memorandum identifying the methodology Treasury 

ultimately selected for two tranches of payments to Tribal governments. See Allocation Mem. It 

was not a formal regulation, and there is no indication that it was creating any enforceable right 

for Tribal governments. Again, that distinguishes this case from the case Plaintiff relies upon, 

Policy & Research, LLC v. United States Department of Health & Human Services, 313 F. Supp. 

3d 62, 76 (D.D.C. 2018). There, the plaintiffs were claiming that the Department of Health and 

Human Services (“HHS”) violated a formal HHS regulation published in the Code of Federal 

Regulations. See id. at 76 (alleging that HHS violates 45 C.F.R. § 75.372). Not so here. 

Plaintiff then suggests that Treasury also cabined its discretion through comments that a 

Treasury official made during a telephonic consultation session. See Resp. Br., at 28-29. 

Unsurprisingly, Plaintiff cites to no authority indicating that a verbal statement made during a 

phone call may cabin an agency’s discretion, nor is there any indication that Treasury intended for 

its comments during the consultation session to cabin the discretion it would exercise when it 

finally published an allocation methodology. Under the Padula framework, therefore, these 

comments plainly do not qualify. 

II. Treasury’s allocation methodology is not arbitrary and capricious. 

Treasury’s allocation methodology is not subject to APA review, and thus the Court need 

not resolve whether Plaintiff has otherwise stated a plausible arbitrary and capricious claim. 

Nevertheless, if the Court reaches this question, it should dismiss Plaintiff’s claim because 

Treasury’s allocation methodology—which sought to perform the inherently difficult task of 

predicting increased expenditures under immense time pressure—satisfies the “highly deferential” 

arbitrary and capricious standard. Am. Wildlands v. Kempthorne, 530 F.3d 991, 997 (D.C. Cir. 

2008). The relevant inquiry under the APA’s “arbitrary and capricious” provision is “narrow,” 
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requiring only that “an agency examine the relevant data and articulate a satisfactory explanation 

for its action.” F.C.C. v. Fox Television Stations, Inc., 556 U.S. 502, 513 (2009). A “court is not 

to substitute its judgment for that of the agency,” and “should uphold a decision of less than ideal 

clarity if the agency’s path may be reasonably discerned.” Id. at 513-14. At bottom, “the question 

is whether the agency action was reasonable and reasonably explained.” Jackson v. Mabus, 808 

F.3d 933, 936 (D.C. Cir. 2015). 

As explained in Treasury’s preliminary injunction memorandum, Treasury ultimately 

chose to rely upon IHBG data because, among other things, it is readily available and regularly 

maintained. See PI Resp., at 14-15. Treasury considered alternative data sources, but, in its 

judgment, decided not to rely upon those sources since there were issues concerning the 

consistency and verifiability of the data. See PI Resp., at 15. Importantly, as a safeguard for Tribes 

whose populations may be undercounted under this methodology, Treasury chose to guarantee a 

minimum payment to each Tribe. See Allocation Mem., at 3. This certainly constitutes the type of 

“reasonable explanation” sufficient to survive arbitrary-and-capricious review. 

Plaintiff’s arguments in response fall into three principal categories. First, Plaintiff makes 

a number of arguments that, at bottom, make the same point: that IHBG data materially 

undercounts the populations of certain Tribes. But Plaintiff’s argument is myopic. The question 

here is whether Treasury’s allocation methodology as a whole, which relies upon IHBG data for 

the hundreds of Tribes eligible for payments, is arbitrary and capricious—not whether Treasury’s 

population estimate for Plaintiff in particular (or any other specific Tribe) is arbitrary and 

capricious. Even assuming that Treasury’s methodology materially undercounts certain Tribal 

populations, Plaintiff does not argue that it materially undercounts most Tribes. And Treasury 
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adopted a safeguard for those Tribes whose populations may have been undercounted. Thus, as a 

whole, Treasury reasonably relied upon the IHBG data. 

Second, Plaintiff argues that Treasury could have and should have used different 

population data. But “[a]n agency typically has wide latitude in determining the extent of data-

gathering necessary to solve a problem.” 4 Milk Train, Inc. v. Veneman, 310 F.3d 747, 754 (D.C. 

Cir. 2002) (internal quotation marks omitted); see also Sierra Club v. U.S. E.P.A., 167 F.3d 658, 

662 (D.C. Cir. 1999) (A court must “generally defer to an agency’s decision to proceed on the 

basis of imperfect” data “rather than to invest the resources to conduct the perfect study.”). The 

agency does not have to show that its chosen source of data is preferable to the alternatives. See, 

e.g., Bldg. & Const. Trades Dep’t, AFL-CIO v. Brock, 838 F.2d 1258, 1271 (D.C. Cir. 1988) (“If 

the courts were to force the Secretary to produce substantial evidence . . . to support his choice in 

every case of a difference, no matter how minor, between the rules he adopts and the proposals of 

every party . . . his discretion would be illusory.”). Here, it is sufficient that Treasury “present[ed] 

a reasoned analysis supporting its action.” Ass’n of Am. Railroads v. I.C.C., 978 F.2d 737, 740 

(D.C. Cir. 1992). Treasury opted to use the IHBG data source due to its easy availability, 

consistency, and regular upkeep. No further justification is required. 

Finally, Plaintiff argues that Treasury’s reliance on IHBG population data effectively 

means that Treasury has failed to recognize Plaintiff as a Tribe. But Treasury’s methodology 

includes the safeguard provision precisely because Treasury recognizes those Tribes whose 

                                                 
4 Plaintiff relatedly claims that the IHBG data infringes on Tribal sovereign authority to determine 
who may be a Tribal member. See PI Mot., at 15. The IHBG data, however, does not dictate who 
may be a member of any given Tribe. It is used here only to estimate the relevant Tribal population 
sizes. 
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populations were potentially undercounted through Treasury’s use of IHBG data, and Treasury 

wanted to ensure that those Tribes received assistance.5 There is no express indication in 

Treasury’s allocation methodology, or in any Treasury publication, that Treasury does not 

recognize Plaintiff’s status. 

III. Plaintiff’s procedural objections to Treasury’s motion are meritless. 

Plaintiff argues that Treasury improperly incorporated arguments from its prior briefs, and 

that its motion to dismiss includes insufficient references to the relevant facts and applicable 

authorities. This objection ignores, of course, that the parties just briefed and argued the precise 

issues relevant to Treasury’s motion to dismiss. The Court agreed with Treasury at the preliminary 

injunction stage, and so for the sake of efficiency (and to spare the Court the task of reading a 

carbon-copy of Treasury’s prior briefs), Treasury identified only the central facts and legal 

conclusions necessary to justify dismissal of this action. See MTD, at 1-2. Contrary to Plaintiff’s 

assertion, Treasury did not incorporate “nearly 100 pages of briefing,” and Plaintiff is hardly left 

“guessing as to the legal and factual basis of” Treasury’s motion to dismiss. Resp. Br., at 12. 

Treasury’s preliminary injunction responses in this case and Prairie Band, in total, span roughly 

37 pages. Even then, Treasury’s motion to dismiss included pin citations to the relevant pages.6 

                                                 
5 This also addresses Plaintiff’s related argument that Treasury’s safeguard provision 
impermissibly grants funds to “non-existent” Tribes with a zero population count. Again, the 
whole point of the safeguard provision is that Treasury believes that Tribes assigned a zero 
population count may not truly have a population of zero. 
6 There is no rule barring Treasury from incorporating arguments from its prior brief in this 
matter. Judges in this Circuit have permitted this practice. See, e.g., Mattiaccio v. DHA Grp., 
Inc., No. CV 12-1249 (CKK), 2020 WL 4192567, at *8 (D.D.C. July 21, 2020) (“[A]dditional 
briefing from the parties is not required for the Court to determine that Plaintiff may maintain” a 
particular claim “since Plaintiff relies upon and incorporates his prior briefing and submissions 
in his instant Opposition.”); Hopi Tribe v. Trump, No. 17-CV-2590 (TSC), 2019 WL 2494159, at 
*4 (D.D.C. Jan. 11, 2019) (“Intervenors shall . . . endeavor to eliminate unnecessary repetition by 
incorporating one another’s filings by reference when possible. The court will treat incorporation 
by reference as though the argument is fully set forth in the referring brief.”); Veg-Mix, Inc. v. 
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See MTD, at 2. The motion to dismiss also made clear which arguments were being incorporated, 

and included a recap of the central facts and legal issues. See MTD, at 1-2. Plaintiff cannot 

sincerely claim that it is unaware of the grounds supporting Treasury’s motion. 

Plaintiff also argues that a reviewability argument does not call into question the Court’s 

jurisdiction, but rather goes to the merits of a claim. This is a distinction without a difference, as 

Plaintiff concedes that non-reviewability still supports dismissal under F.R.C.P. 12(b)(6). See 

Resp. Br., at 14. And in either case, if the Court concludes that Treasury’s allocation methodology 

is not reviewable, the Court still need not evaluate the arbitrary and capricious claim. Thus, despite 

the fact that the D.C. Circuit in Sierra Club admitted that it had “not always been consistent” in 

distinguishing between Rules 12(b)(1) and 12(b)(6) on this score, and clarified that Rule 12(b)(6) 

should govern going forward, the difference is immaterial at this stage of the litigation. 648 F.3d 

848, 853 (D.C. Cir. 2011). 

Finally, Plaintiff claims that this motion should be converted to a motion for summary 

judgment, and the Plaintiff thus asks the Court to issue judgment for the Plaintiff. Plaintiff, 

however, has not moved for summary judgment. Additionally, the Court need not convert 

Treasury’s motion into one for summary judgment. “[W]hen faced with a motion to dismiss in the 

APA context, a court may consider the administrative record and public documents without 

converting the motion into a motion for summary judgment.” Bates v. Donley, 935 F. Supp. 2d 14, 

17 (D.D.C. 2013). Here, the Court may grant Treasury’s motion without considering documents 

beyond those found in the public record. In any event, even if the Court treated Treasury’s motion 

as one for summary judgment, it would not alter the relevant analysis. Treasury’s allocation 

                                                 
U.S. Dep’t of Agric., 832 F.2d 601, 607 (D.C. Cir. 1987) (“Courts may take judicial notice of 
official court records.”). 
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methodology is not subject to APA review, and so the Court should reject Plaintiff’s claim, and 

enter final judgment. 

 

Dated: September 4, 2020    Respectfully submitted, 
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