
BART M. DAVIS 
United States Attorney 
SYRENA C. HARGROVE 
Assistant United States Attorney 
 
JEAN E. WILLIAMS 
Deputy Assistant Attorney General 
KRISTOFOR R. SWANSON 
(Colo. Bar No. 39378) 
CLAUDIA ANTONACCI HADJIGEORGIOU 
(Fla. Bar No. 1004153) 
U.S. Department of Justice 
P.O. Box 7611 
Washington, DC 20044-7611 
Tel: (202) 305-0248 
Tel: (202) 305-0434 
Fax: (202) 305-0506 
kristofor.swanson@usdoj.gov 
claudia.hadjigeorgiou@usdoj.gov 
Attorneys for the United States 
 
 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF IDAHO 

 
Shoshone-Bannock Tribes of the 
Fort Hall Reservation, 
 
   Plaintiff, 
 
 v. 
 
United States, et al.,   
 
   Defendants. 

 
 
Case No. 4:18-cv-285-DCN 

 
Memorandum In Support of 
United States’ Motion to Dismiss 
the Amended Complaint 

Case 4:18-cv-00285-DCN   Document 41-1   Filed 11/14/18   Page 1 of 44



 

i 
 

TABLE OF CONTENTS 

Introduction .......................................................................................................... 1 

Factual and Other Background .......................................................................... 2 

I.  The United States’ Trust Relationship with Tribes and the 
Shoshone-Bannock Tribes’ Prior Suit ............................................. 2 

II.  The Property At Issue Here ............................................................ 4 

III.  The Present Litigation ..................................................................... 6 

Standard of Review .............................................................................................. 8 

Argument ............................................................................................................ 11 

I.  The Tribes Waived and Released Their Claims Against the 
United States in the 2012 Settlement .......................................... 11 

A.  The 2012 Settlement’s Plain Language Waived and 
Released All Claims Against the United States In The 
Current Complaint .............................................................. 13 

B.  The Tribes Knew of Any Railroad Rights of Way-
Related Claims When They Entered the 2012 
Settlement, Which Remains Binding On The Tribes ........ 16 

II.  Even Ignoring the 2012 Settlement, Dismissal is Warranted 
Given a Variety of Jurisdictional and Pleading Deficiencies 
and an Additional Waiver and Release ........................................ 19 

A.  Counts V and VI (to Quiet Title) Are Time-Barred as 
to the United States ............................................................. 20 

B.  Count VII (for Mandamus) and Count X (for an 
Accounting) Fail to State a Claim (and the Court 
Lacks Jurisdiction) Because the Complaint Does Not 
Identify any Mandatory, Non-Discretionary Duty ............ 25 

C.  Counts VIII, X, XI, and XII (for Consideration, 
Accounting, Treaty Violations, and Misappropriation) 
Have Been Waived or Are Barred by the Indian 
Claims Commission Act ....................................................... 30 

Case 4:18-cv-00285-DCN   Document 41-1   Filed 11/14/18   Page 2 of 44



 

ii 
 

D.  There is No Viable Administrative Procedure Act 
Claim Against the United States for Breach of Trust 
Claims (Counts VIII, IX , XI, and XII) ................................ 34 

E.  The Court Lacks Jurisdiction Over Count XIII 
(Conversion) as Against the United States ........................ 37 

F.  Count XVI (Ejectment and Restitution of Property) 
Should Be Dismissed as Against the United States 
Because the United States Has Not Waived Sovereign 
Immunity .............................................................................. 39 

G.  There is No Cause of Action for the Stand-Alone 
Declaratory Judgment Claim (Count I) as Against the 
United States. ...................................................................... 40 

Conclusion .......................................................................................................... 40 

 

 

 

 

 

Case 4:18-cv-00285-DCN   Document 41-1   Filed 11/14/18   Page 3 of 44



 

1 
 

INTRODUCTION 

This case involves railroad rights of way that Congress, through two 

late-19th Century statutes, created on lands that were part of the Fort Hall 

Indian Reservation.  The Shoshone-Bannock Tribes of that Reservation allege 

that portions of those rights of way have been put to non-railroad uses.  

According to the Tribes, those portions have therefore, as a matter of law, 

reverted back to the United States to be held in trust for the Tribes’ benefit.  

The Tribes have filed suit against the United States and other defendants.  

As to the United States, the Tribes seek to quiet title in five parcels, to 

compel the U.S. Bureau of Indian Affairs and Bureau of Land Management to 

take several actions related to those and other parcels, and to obtain 

declaratory relief. 

As against the United States, the Tribes’ Amended Complaint should 

be dismissed.  First, the Tribes waived and released their present claims in a 

2012 settlement agreement between the Tribes and the United States.  

Second, and independently, all but Counts II, III, and IV against the United 

States cannot pass the pleading stage because they suffer from one or more 

threshold jurisdictional or other deficiency.  Though there may be several 

avenues the Tribes can pursue to attempt to resolve these land disputes, a 

lawsuit against the United States is not one of them.   
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FACTUAL AND OTHER BACKGROUND 

I. The United States’ Trust Relationship with Tribes and the 
Shoshone-Bannock Tribes’ Prior Suit 

This case implicates the legal relationship between the United States 

and Indian tribes with respect to reservations and so-called “trust lands.”  

There is “a general trust relationship between the United States and the 

Indian people.”  United States v. Mitchell (“Mitchell II”), 463 U.S. 206, 225 

(1983).  But that general trust relationship does not, by itself, create legally-

enforceable obligations for the United States.  See United States v. Jicarilla 

Apache Nation, 564 U.S. 162, 173 (2011).  Instead, the United States “incurs 

specific fiduciary duties” only “when it manages or operates Indian lands or 

resources”—for example, when it manages forest lands that are leased for 

harvest or holds tribal assets for investment.  Inter Tribal Council of Ariz., 

Inc. v. Babbitt, 51 F.3d 199, 203 (9th Cir. 1995) (citing Mitchell II, 463 U.S. at 

226); Jicarilla, 564 U.S. at 178.  Even then, however, “[t]he trust obligations of 

the United States to the Indian tribes are established and governed by statute 

rather than the common law . . . .”  Jicarilla, 564 U.S. at 165.  Thus, in order to 

bring a claim for breach of trust, “a Tribe must identify a substantive source 

of law that establishes specific fiduciary or other duties, and allege that the 

Government has failed faithfully to perform those duties.”  United States v. 

Navajo Nation, 537 U.S. 488, 506 (2003) (citation omitted); Menominee 

Indian Tribe of Wis. v. United States, 136 S. Ct. 750, 757 (2016); El Paso Nat. 
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Gas Co. v. United States, 774 F. Supp. 2d 40, 51–52 (D.D.C. 2011), aff'd, 750 

F.3d 863 (D.C. Cir. 2014).  This “analysis must train on specific rights-

creating or duty-imposing statutory or regulatory prescriptions.”  Navajo 

Nation, 537 U.S. at 490 (citation and internal quotations omitted); see also 

United States v. Navajo Nation, 556 U.S. 287, 301 (2009) (“liability cannot be 

premised on control alone”). 

More than a decade ago, the Shoshone-Bannock Tribes were among 

more than 100 tribes that sued the United States in what were coined “tribal 

trust cases.”  Those cases sought an accounting of federally-managed 

monetary and non-monetary tribal trust resources and, in some cases, 

monetary compensation for the alleged mismanagement.  The Shoshone-

Bannock Tribes, like many others, settled their tribal trust case.  See Dep’t of 

Justice Press Release 12-460 (April 11, 2012) (attached for the Court’s 

convenience as Ex. A).1  A March 2012 settlement between the Tribes and the 

United States became effective when the United States District Court for the 

District of Columbia entered the agreement on May 16, 2012.  See Joint 

Stipulation of Settlement & [Proposed] Order, Shoshone-Bannock Tribes of 

the Fort Hall Reservation v. Salazar, No. 1:02-cv-254-TFH (D.D.C. Apr. 11, 

2012), ECF No. 84 (“2012 Settlement”) (attached as Ex. B); Minute Order, 

                                         
1 Available at: https://www.justice.gov/opa/pr/attorney-general-holder-and-
secretary-salazar-announce-1-billion-settlement-tribal-trust (last visited on Nov. 14, 
2018). 
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Shoshone-Bannock Tribes of the Fort Hall Reservation v. Salazar, No. 1:02-cv-

254-TFH (D.D.C. May 16, 2012) (approving settlement).  The Tribes received 

$60 million and waived and released claims—including those in the present 

Amended Complaint—related to the United States’ management of their 

monetary and non-monetary trust assets and resources.  2012 Settlement 

¶¶ 2, 4. 

II. The Property At Issue Here 

This case involves lands in and around Pocatello, Idaho that were 

originally part of the Fort Hall Reservation.  The legal status of those lands is 

complicated given an array of overlapping 19th and 20th Century laws.  See, 

e.g., Treaty with the Eastern Shoshoni & Bannock, July 3, 1868, 15 Stat. 673; 

Act of July 3,1882, 47 Cong. ch. 268, 22 Stat. 148 (“1882 Act”); Act of Sept. 1, 

1888, 50 Cong. ch. 936, 25 Stat. 452 (“1888 Act”); Act of June 6, 1900, 56 

Cong. ch. 813, 31 Stat. 672.  Our present motion does not require the Court to 

make any legal conclusions as to the relationships between those statutes, 

nor interpret specific provisions therein.  But the 1882 Act and 1888 Act are 

relevant here for background purposes. 

The 1882 Act ratified an agreement between the United States and the 

Tribes with respect to an east-west rail line.  See 22 Stat. at 148.  Under the 

Act, the Tribes ceded to the United States a long strip of reservation land and 

several adjoining parcels.  Id. at 149.  The Act called for the United States to 

grant these lands to the Utah and Northern Railroad Company to construct a 
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rail line and station grounds.2  Id.  In exchange, the United States agreed to 

pay the Tribes $6,000, which would be held in an interest-bearing account by 

the United States for the Tribes’ benefit.  Id. at 149.  The 1882 Act lands are 

those in red on the maps we attach as Exhibits 1 and 2 to the Declaration of 

Pamela G. Conley. 

The 1888 Act relates to a north-south rail line that intersects (in 

downtown Pocatello) the east-west line addressed in the 1882 Act.3  In the 

late 1870s, the Railroad Company had built, without appropriate approvals, a 

portion of the north-south line through the Fort Hall Reservation.  See 25 

Stat. at 453.  The 1888 Act ratified an agreement between the Tribes and the 

United States to address this unauthorized use.  In exchange for money that 

the United States would hold for the Tribes, the Act granted the Railroad 

Company: (1) a right of way for a rail line and adjoining land areas for 

related uses, and (2) up to 150 acres in the Pocatello Townsite for station 

buildings, depots, side-tracks, water purposes, and other identified railway-

related uses.  Id. at 455–56.  For certain of such grants, the Act required that 

the lands “shall, whenever used by said railway company, or its assigns, for 

                                         
2 The company holding the property interests has changed over the years and is 
currently Union Pacific.  To avoid confusion, we will use “Railroad Company.” 
 
3 The 1888 Act separately set aside 1,840 Reservation acres for the Pocatello 
Townsite, which were to be surveyed, blocked, and auctioned, and the funds to be 
held for the Tribes’ benefit.  25 Stat. at 453–55. 

Case 4:18-cv-00285-DCN   Document 41-1   Filed 11/14/18   Page 8 of 44



 

6 
 

other purposes, be forfeited and revert to the United States . . . .”  Id. at 456.  

For others, the lands were only to be used 

as shall be necessary for the construction, maintenance, and 
convenient operation of a railway, telegraph or telephone lines, 
and when any portion thereof shall cease to be so used, such 
portion shall revert to the tribe or tribes of Indians from which the 
same shall have been taken, or in the case they shall have ceased 
to occupy said reservation to the United States . . . . 

Id.  Thus, the statute specified different reversionary interests.   

In 1989, the Railroad Company sought to partially relinquish to the 

United States 49.92 acres of the interest conveyed in the 1888 Act.  Am. 

Compl. ¶ 182, ECF No. 21;4 Pl.’s Ex. 15, ECF No. 22-9.  That land—which we 

refer to as the City Creek parcel—has since been managed by the U.S. 

Bureau of Land Management (“BLM”).  See Am. Compl. ¶¶ 187-190.  The 

1888 Act lands are those in blue on Exhibits 1 and 2 to the Conley 

Declaration.5 

III. The Present Litigation 

On June 26, 2018, the Tribes sued the United States, several U.S. 

Bureau of Indian Affairs and BLM officials (in their official capacities), and 

                                         
4 We cite to the Amended Complaint for background purposes only.  The United 
States does not intend to admit any of the Tribes’ allegations. 
 
5 In 1960, Congress had granted a portion of what would later become the City 
Creek parcel to the Pocatello First Corporation of the Church of Jesus Christ of 
Latter-Day Saints.  See Act of Sept. 4, 1960, Pub. L. No. 86-784, 74 Stat. 1022 
(1960).  For simplicity’s sake, the 1960 carve-out is not reflected in the City Creek 
parcel (identified as “Parcel J”) on Exhibit 2 to the Conley Declaration. 
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unidentified individuals.  See Compl.  The United States moved to dismiss, 

see ECF No. 20, and, in response, the Tribes filed a seventeen-count Amended 

Complaint.  Am. Compl.  The Amended Complaint brings claims against the 

original federal defendants, as well as the Union Pacific Railroad Company, 

the City of Pocatello, the Pocatello Railroad Employees Federal Credit Union, 

certain real property, and unidentified individuals.  Id.  The Tribes’ claims 

against the United States fall under five broad categories: declaratory 

judgment (Count I, ¶¶ 302-15); claims to quiet title (Counts II–VI, ¶¶ 316-

409); mandamus (Counts VII, ¶¶ 410-24), other trust-related claims (Counts 

VIII–XII, ¶¶ 425-72), and claims for conversion and ejectment (Counts XIII, 

¶¶ 473-79, XVI, ¶¶ 497-500).6 

The Amended Complaint alleges that, when the Railroad Company 

ceases to use the rights of way granted under the 1882 and 1888 Acts for 

railroad purposes, the Company’s interest extinguishes as a matter of law 

and the property interest automatically reverts to the United States to be 

held in trust for the Tribes.  See Am. Compl. ¶ 315(d).  The Tribes seek an 

order quieting title in their favor with respect to five parcels.  See Am. Compl. 

¶¶ 316–409; Am. Compl. Prayer for Relief ¶ D.  The parcels are: (1) a parking 

lot (Count II), (2) a bus depot (Count III), and (3) a credit union building 

(Count IV), all of which are located in downtown Pocatello; (4) the City Creek 

                                         
6  Counts XIV, XV, and XVII are not pled against the United States.  Thus, we do 
not discuss or respond to those claims here.  
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parcel (Count V); and (5) a 3.27 acre parcel relinquished by the Railroad 

Company in 1964 and located southeast of Pocatello near the interstate 

highway (Count VI).  See Conley Decl. Exs. 1, 2.   

Upon information and belief, the Railroad Company’s interest in two 

parcels (those in Count V and VI) arose from the 1888 Act; and in the 

remaining three parcels (Counts II, III, and IV) from the 1882 Act.  See 

Conley Decl. Exs. 1, 2.  The Tribes also seek a writ of mandamus requiring 

the Bureaus of Indian Affairs or Land Management to take various actions, 

Am. Compl. Prayer for Relief ¶¶ B, C; request declaratory judgment as to 

several legal conclusions regarding the 1882 and 1888 Acts, Am. Compl. 

Prayer for Relief ¶¶ A, E; and seek several orders concerning the 2012 

Settlement, including orders that do not stem from any claims asserted in the 

Amended Complaint.  Am. Compl. Prayer for Relief ¶ J, K, I.  The Amended 

Complaint also serves to give notice under the 2012 Settlement Agreement’s 

dispute resolution clause.  See Am. Compl. ¶¶ 274–289, 517–530.  But the 

Amended Complaint does not include any breach of contract or enforcement 

claims against the United States. 

STANDARD OF REVIEW 

The United States moves to dismiss the Amended Complaint under 

Federal Rule of Civil Procedure 12(b)(1) for lack of jurisdiction and 12(b)(6) 

for failure to state a claim.  In the alternative, and only in regard to our 
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argument that the Tribes have waived and released their claims, the United 

States seeks summary judgment under Rule 56. 

A threshold issue in every federal case is whether the court maintains 

jurisdiction.  See Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 94–96 

(1998).  Federal jurisdiction exists only where authorized by statute or the 

Constitution.  Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 

(1994); Bender v. Williamsport Area Sch. Dist., 475 U.S. 534, 541 (1986).  In 

suits against the United States, a waiver of sovereign immunity is a 

prerequisite to subject matter jurisdiction.  United States v. Sherwood, 312 

U.S. 584, 586 (1941).  Any waiver must be express and cannot be implied.  

United States v. King, 395 U.S. 1, 4 (1969).  The party invoking federal 

jurisdiction has the burden to prove jurisdiction exists.  See Kokkonen, 511 

U.S. at 377; Tosco Corp. v. Cmtys. for a Better Env’t, 236 F.3d 495, 499 (9th 

Cir. 2001) (per curiam), abrogated on other grounds by Hertz Corp. v. Friend, 

559 U.S. 77 (2010).  And Federal Rule of Civil Procedure 12(h)(3) requires a 

court to dismiss any claim over which it “determines at any time that it lacks 

subject-matter jurisdiction . . . .”  Fed. R. Civ. P. 12(h)(3).  A court considering 

its own jurisdiction is not limited to the facts in the complaint, and may 

consider outside evidence.  See Land v. Dollar, 330 U.S. 731, 735 (1947), 

overruled by implication on other grounds, Larson v. Domestic & Foreign 

Commerce Corp., 337 U.S. 682 (1949); McCarthy v. United States, 850 F.2d 

558, 560 (9th Cir. 1988). 
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To survive a Rule 12(b)(6) motion to dismiss, a “complaint must contain 

sufficient factual matter, accepted as true, to ‘state a claim to relief that is 

plausible on its face.’”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting 

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  While a court “must 

take all of the factual allegations in the complaint as true,” it is “not bound to 

accept as true a legal conclusion couched as a factual allegation.”  Id. (quoting 

Twombly, 550 U.S. at 555).  And even in addressing a 12(b)(6) motion, courts 

may take judicial notice of court records under Federal Rule of Evidence 

201(b)(2).  Villegas v. United States, 963 F. Supp. 2d 1145, 1158 n.6 (E.D. 

Wash. 2013) (citing Horne v. Potter, 392 F. App’x 800, 802 (11th Cir. 2010) 

(per curiam)). 

Courts can also consider an affirmative defense (such as waiver) under 

Rule 12(b)(6) “so long as (i) the facts establishing the defense are definitively 

ascertainable from the complaint and the other allowable sources of 

information, and (ii) those facts suffice to establish the affirmative defense 

with certitude.”  Rodi v. S. New England Sch. of Law, 389 F.3d 5, 12 (1st Cir. 

2004) (citation omitted).  In the alternative, however, summary judgment is 

appropriate if the record before the court establishes “no genuine dispute as 

to any material fact and the movant is entitled to judgment as a matter of 

law.”  Fed. R. Civ. P. 56(a).  To avoid summary judgment, the opposing party 

must identify specific facts establishing a genuine and material factual 

dispute for trial.  Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). 
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ARGUMENT 

The Amended Complaint should be dismissed under Rule 12(b)(6)—or, 

in the alternative, Rule 56—because the 2012 Settlement’s broad waiver and 

release bars all the claims asserted against the United States.  Beyond the 

2012 Settlement, there are numerous other grounds for dismissal, including 

failure to state a claim and Congressionally-imposed jurisdictional time 

limits.  See 2d Decl. of Kristofor R. Swanson, Ex. 1 (chart illustrating various 

bases for dismissal). 

I. The Tribes Waived and Released Their Claims Against the 
United States in the 2012 Settlement  

The present claims against the United States should be dismissed as 

waived and released in the 2012 Settlement.  In exchange for $60 million, the 

Tribes waived and released  

any and all claims, obligations, and/or liabilities of any kind or 
nature whatsoever, known or unknown, regardless of legal theory, 
for any damages or any equitable or specific relief that are based 
on harms or violations occurring before [May 16, 2012] and that 
relate to [the United States’] management or accounting of [the 
Tribes’] trust funds or . . . non-monetary trust assets or resources. 

2012 Settlement ¶ 4 (emphasis added).  The present claims against the 

United States relate to the United States’ handling of the Tribes’ alleged 

monetary or non-monetary trust assets or resources, and rest on alleged 

harms or violations that predate the 2012 Settlement.  These claims were 

waived and released by the 2012 Settlement, which was approved by the 
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District Court for the District of Columbia and for which the Tribes received 

$60 million.7    

A settlement, for enforcement purposes, has the same attributes as a 

contract.  Jeff D. v. Andrus, 899 F.2d 753, 759 (9th Cir. 1989).  Settlements to 

which the government is a party are interpreted according to federal law.  

Prudential Ins. Co. of Am. v. United States, 801 F.2d 1295, 1298 (Fed. Cir. 

1986); Nehmer v. U.S. Dep't of Veterans Affairs, 494 F.3d 846, 863 n.7 (9th 

Cir. 2007).  Binding settlement agreements and stipulated judgments are 

enforceable in subsequent actions to bar re-litigation of compromised or 

resolved claims.  Callie v. Near, 829 F.2d 888, 890 (9th Cir. 1987).  If release 

language bars the asserted claim, the plain language governs.  Nehmer, 494 

F.3d at 861.  Any exclusions from a waiver or release must be clear, explicit, 

and “manifest” in the agreement itself.  United States v. William Cramp & 

Sons Ship & Engine Bldg. Co., 206 U.S. 118, 128 (1907); Merritt-Champman 

                                         
7 Only two small portions of the claims against the United States even arguably fall 
outside the waiver and release: those portions of the mandamus claim seeking 1) an 
order to have the United States approve a request for litigation assistance, Am. 
Compl. ¶ 423.a; and 2) an order to have BLM survey the railroad rights of way.  Id. 
¶ 423.f.  The first would only survive if the harm from the alleged failure to respond 
to the request occurred after entry of the 2012 Settlement; the Tribes allege to have 
made the request in December 2010.  See id. ¶ 297.  The second would survive only 
if the harm created by the alleged failure to survey arose after entry of the 2012 
Settlement.  The Amended Complaint is not clear on that subject, though we note 
that the Tribes requested surveys in January 2004 and March 2011.  See Pl.’s Ex. 
18, ECF No. 22-9; Am. Compl. ¶ 300.  In any event, both claims are otherwise 
flawed and subject to dismissal for the reasons explained below. See infra. at 25–29. 
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& Scott Corp. v. United States, 458 F.2d 42, 44–45 (Ct. Cl. 1972) (en banc) 

(per curiam). 

 The 2012 Settlement’s Plain Language Waived and 
Released All Claims Against the United States in the 
Current Complaint  

Here, the Tribes waived and released all their present claims.  For 

example, the claims for consideration, accounting, treaty violation, and 

misappropriation (Counts VIII, X, XI, and XII) all involve alleged harms or 

violations that occurred before 2012.  Indeed, the alleged harms in some of 

these claims stem from the late-19th or early-20th Century.  The Tribes’ lack 

of consideration and misappropriation claims (Counts VIII and XII) both 

concern the $6,000 payment made under the 1882 Act.  Am. Compl. ¶¶ 425-

37; 461-72.  The Tribes contend the United States breached its fiduciary duty 

and misappropriated the $6,000 payment by using the payment for improper 

purposes.  Id. ¶¶ 108-19; 425-35; 461-70.  But that alleged mismanagement 

would have occurred long before the 2012 Settlement.  The same is true for 

the claim for an accounting of funds paid under the 1882 and 1888 Acts 

(Count X).  See id. ¶¶ 444-49.  The 2012 Settlement explicitly waived and 

released claims related to the United States’ pre-2012 “accounting of [the 

Tribes’] trust funds.”  2012 Settlement ¶ 4.  Likewise for the claim that the 

United States violated the Treaty of 1868 by permitting the Railroad 

Company to trespass on the Tribes’ Reservation in 1878 (Count XI).  See Am. 

Compl. ¶¶ 450-60.  The waiver and release clause identified, as an example, 
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claims related to the United States’ alleged “fail[ure] to prevent trespass on 

[the Tribes’] non-monetary trust assets.”  2012 Settlement ¶ 4.b.8.8   These 

century-old trust claims do not survive the 2012 Settlement’s waiver and 

release.   

Nor do the more recent claims for trespass enforcement (Count IX), 

conversion (Count XIII), and ejectment (Count XVI) escape the waiver.  The 

trespass enforcement claim (Count IX) is premised on the United States’ 

alleged failure to enforce trespass regulations on the five parcels at issue 

after they allegedly reverted back to the United States (to be held in trust for 

the Tribes).  Am. Compl. ¶¶ 438-443.  According to the Amended Complaint, 

the five parcels had all ceased to be used for railroad purposes and reverted 

to trust lands by no later than 1998.  See Am. Compl. ¶¶ 318 (1936 for the 

parking lot parcel), 198 (1998 for the bus depot parcel), 212 (1976 for the 

credit union building), 369 (1989 for the City Creek parcel), 391 (1964 for the 

other relinquished parcel).  Any failure on the United States’ part with 

respect to these lands arose years before May 16, 2012, so the 2012 

Settlement Agreement bars the Tribes from pursuing its trespass-related 

breach of trust claim.9  And the result is the same for the conversion and 

                                         
8 Further, the 1888 Act itself was the remedy for the trespass.  See 25 Stat. at 453. 
 
9 The United States does not concede that the parcels in question are trust lands, 
but, for the purposes of this motion to dismiss, the United States accepts as true the 
allegations pled in the Amended Complaint.  
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ejectment claims, the harms underlying which likewise stem from the alleged 

pre-2012 non-railroad use and reversion of the lands.  See Am. Compl. 

¶¶ 473-79; 497-500. 

The 2012 Settlement also bars the claims to quiet title (Counts II–VI, 

Am. Compl. ¶¶ 316-409), all of which similarly arose before 2012 and concern 

the United States’ handling of alleged non-monetary trust assets (land).  The 

Amended Complaint alleges that five parcels automatically reverted to the 

United States to be held in trust when those parcels ceased to be used for 

railroad purposes.  Id. ¶¶ 321, 338, 357, 377, 399.  Since the time of that 

reversion, the Complaint alleges, the United States has not properly 

managed the parcels because it has not placed them under the “care and 

control of [the Bureau of Indian Affairs] . . . .”  Id. ¶ 418.  But, as detailed 

above, because the harms underlying the Tribes claims to quiet title—i.e., the 

non-railroad uses of the rights of way—predate 2012, the 2012 Settlement 

waived and released the claims to quiet title as against the United States.  

2012 Settlement ¶ 4.  The waiver clause even listed, as an example, any 

claims that the United States “failed to preserve, protect, safeguard, or 

maintain [the Tribes’] non-monetary trust assets or resources,” id. ¶ 4.b(4), 

and “permitted misuse or overuse of [the Tribes’] non-monetary trust assets 

or resources,” id. ¶ 4.b(5).  

The 2012 Settlement also waived and released the current requests for 

declaratory judgment (Count I) and writs of mandamus (Count VII).  The 
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events underlying the claim for declaratory judgment all predate 2012 and 

turn on alleged mismanagement of alleged trust lands, see Am. Compl. 

¶¶ 302-15.  Thus, the claim falls under the scope of the waiver and release.  

The same is true for the mandamus claim, which seeks, in part, to have the 

United States: record trust title for the five parcels in question, enforce 

trespass actions on those parcels, cancel railroad rights of way, and transfer 

relinquished lands to the Bureau of Indian Affairs.  See id. ¶ 423.  This relief 

again turns on the premise that the lands reverted to the United States in 

trust for the Tribes when they were no longer used for railroad purposes.  But 

the non-railroad uses that triggered that alleged reversion—and the alleged 

resulting failures to act by the United States—far predate the 2012 

Settlement.  See supra at 14–15.  The mandamus claim, therefore, has also 

been waived and released.   

 The Tribes Knew of Any Railroad Rights of Way-Related 
Claims When They Entered the 2012 Settlement, Which 
Remains Binding On the Tribes  

Though knowledge is not required for a claim to be subject to the 2012 

Settlement’s waiver and release, the 2012 Settlement makes clear that the 

Tribes were well aware of their rights of way-related claims against the 

United States (Counts I through XIII, XVI) before 2012.  The agreement 

expressly carves out an exception from its waiver and release for any “claims 

against third parties for the wrongful use of railroad rights-of-ways located 

off the Fort Hall Reservation,” which includes the parcels at issue here.  2012 
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Settlement ¶ 6.i.  Yet, despite clearly being aware of the issue, the Tribes did 

not reserve any claims against the United States related to the alleged 

wrongful use or mismanagement of these rights of way.  In fact, the opposite 

is true.  The 2012 Settlement expressly waived and released “any and all 

claims, obligations, and/or liabilities of any kind or nature whatsoever, known 

or unknown, regardless of legal theory, for any damages or any equitable or 

specific relief that are based on harms or violations occurring before [May 16, 

2012]. . . .” 2012 Settlement ¶ 4 (emphasis added).  “[N]o exceptions” to the 

2012 Settlement’s broad waiver and release apply for “a claim whose facts 

were well enough known for the [Tribes] to frame a general description of it 

and request an explicit reservation.”  See Johnson, Drake & Piper, Inc. v. 

United States, 531 F.2d 1037, 1047 (Ct. Cl. 1976) (per curiam).   

The Amended Complaint acknowledges that the Tribes knew of their 

rights of way-related claims when they entered the 2012 Settlement.  See 

Am. Compl. ¶ 275.  Indeed, the Tribes have reiterated to this Court that they 

were aware of these issue before 2012, noting that they “have been 

challenging the [United States] on this matter for decades before 2011.”  Pl.’s 

Statement of Opp’n to Defs.’ Mot. for Extension of Time to Resp. to Compl. 2, 

ECF No. 17 (“Pl.’s Statement”). 

Despite all this, the Tribes now allege that Paragraph 6.i, rather than 

constituting an exception to the broad waiver and release, embodies certain 

“acknowledgements and concessions by the United States.”  See Am. Compl. 
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¶ 518 (citing 2012 Settlement ¶ 6.i).  The Tribes ask the Court for an order 

that the United States has breached the 2012 Settlement, and that the Tribes 

are no longer bound thereby.  Am. Compl. Prayer for Relief ¶ D. 

The Tribes’ new found interpretation is unsupportable and casts aside 

the plain reading of the 2012 Settlement.  It is also not relevant here, nor 

properly before the Court.  The Amended Complaint does not contain a 

breach of contract or enforcement claim.  Nor should it.  The United States 

District Court for the District of Columbia retained jurisdiction over the 2012 

Settlement.  2012 Settlement ¶ 23 (stipulating to the continuing jurisdiction 

of the court for the purpose of interpreting and enforcing the settlement).  

When one district court retains jurisdiction to enforce a settlement, that 

jurisdiction does not extend “to any other district court before whom the issue 

may arise.”  Fort Sill Apache Tribe v. Nat’l Indian Gaming Comm’n, 317 F. 

Supp. 3d 504, 513 (D.D.C. 2018) (footnote admitted); see Kokkonen, 511 U.S. 

at 379–82 (federal courts lack subject matter jurisdiction to enforce a 

settlement “agreement that produced the dismissal of an earlier federal suit,” 

absent some independent jurisdictional basis).  And if the Amended 

Complaint was intended to include a breach a contract claim, the requested 

relief ignores the general principle that district courts do not have 

jurisdiction to grant injunctive or declaratory relief for such claims against 

the United States.  See N. Star Alaska v. United States, 9 F.3d 1430, 1432 

(9th Cir. 1993) (en banc) (per curiam). 
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Pursuant to Paragraph 22 of the 2012 Settlement, the Tribes have 

notified the United States that they believe the United States has breached 

the agreement.  See Am. Compl. ¶¶ 517-30 (citing 2012 Settlement ¶ 22).  

Presently, however, the Tribes remain bound by the 2012 Settlement, which 

plainly forbids this suit against the United States.  Any allegation that the 

United States has breached the 2012 Settlement, or any question as to what 

a remedy for that alleged breach would be, is an issue for the District Court 

for the District of Columbia.  The only question before this Court is whether 

Paragraph 4 of the 2012 Settlement waived and released the Tribes’ present 

claims against the United States. 

In sum, the 2012 Settlement’s unambiguous language bars litigation of 

the claims asserted against the United States in this case.  The Agreement 

contains a full and complete waiver and release of all claims, “known and 

unknown,” that relate to the United States’ pre-2012 handling of the Tribes’ 

alleged trust lands and assets.  The Tribes received $60 million in exchange 

for this waiver and release, the clear terms of which require that the Court 

dismiss all of the Tribes’ current claims against the United States.   

II. Even Ignoring the 2012 Settlement, Dismissal is Warranted 
Given a Variety of Jurisdictional and Pleading Deficiencies and 
an Additional Waiver and Release 

Putting aside the 2012 Settlement, all the claims against the United 

States other than Counts II, III, and IV (to quiet title) would still need to be 

dismissed at the pleadings stage.  The other two claims to quiet title are 
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time-barred.  The requests for mandamus fail to identify any mandatory, 

non-discretionary duty that could support such relief.  A settlement that 

predates the 2012 Settlement also bars the breach of trust claims, as does the 

Indian Claims Commission Act’s statute of repose.  Those claims also cannot 

be brought in this Court under the Administrative Procedure Act.  The Tribes 

failed to administratively present their conversion claim against the United 

States, and the Court therefore lacks jurisdiction.  The United States has not 

waived sovereign immunity for the ejectment claim.  And there is no cause of 

action for the stand-alone claim seeking declaratory judgment. 

 Counts V and VI (to Quiet Title) are Time-Barred as to the 
United States 

The Tribes cannot pursue their claims to quiet title against the United 

States in Counts V (the City Creek parcel) and Count VI (the 3.27 acres).  

The Quiet Title Act’s waiver of sovereign immunity, 28 U.S.C. § 2409a(a), 

provides the “exclusive means by which adverse claimants [can] challenge the 

United States title to real property.”  Leisnoi, Inc. v. United States, 170 F.3d 

1188, 1191 (9th Cir. 1999) (citation omitted).  The waiver, however, bars a 

suit unless it is “commenced within twelve years of the date upon which [the 

claim] accrued.”  28 U.S.C. § 2409a(g).  If a claim accrued outside that twelve-

year period, the courts lack jurisdiction.  See Block v. North Dakota ex rel. Bd. 

of Univ. & Sch. Lands, 461 U.S. 273, 292 (1983).  As a jurisdictional 

limitation, the twelve-year period is not subject to equitable tolling.  Fid. 
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Expl. & Prod. Co. v. United States, 506 F.3d 1182, 1186 (9th Cir. 2007).  And 

the bar must be strictly construed in the United States’ favor.  Block, 461 

U.S. at 292. 

A claim accrues under the Quiet Title Act on “the date the plaintiff . . . 

knew or should have known of the [property] claim of the United States.”  28 

U.S.C. § 2409a(g).  The “should have known” portion of that standard asks 

“whether the United States’ actions would have alerted a reasonable 

landowner that the government claimed an interest in the land.”  Shultz v. 

Dep’t of the Army, 886 F.2d 1157, 1160 (9th Cir. 1989) (per curiam).  Two 

dates are relevant here: (1) the date on which the Tribes were aware, or 

should have been aware, that a parcel was no longer used for railroad 

purposes; and (2) the date on which the Tribes were aware, or should have 

been aware, that the United States claimed the lands were not held in trust.  

If both occurred before July 26, 2006—twelve years before the Tribes filed 

their present Complaint—the claim is time-barred. 

Here, the Tribes were aware no later than 1993—twenty-five years 

before they filed suit—that the City Creek parcel (that addressed in Count V) 

was no longer used for railroad purposes and was not regarded as trust lands 

by the United States.  In 1993, BLM approved a right of way across the City 

Creek parcel for the non-railroad use of a nature trail.  BLM Right-Of-Way 

Grant IDI-29271 (March 29, 1993) (attached as Ex. 1 to Decl. of Danny K. 
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Miller).10  In conducting an Environmental Assessment for the potential 

approval of that right of way, BLM consulted with members of the Tribes’ 

Land Use Commission.  See Envtl. Assessment ID-030-3-41 at 8 (attached as 

Ex. 2 to Miller Decl.).11  The proposed nature trail and BLM action also 

appeared in the local newspaper.  See “Designs finalized in first phase of 

Portneuf Greenway project,” Idaho State Journal (June 6, 1992) (attached as 

Ex. 3 to Miller Decl.).  Thus, the Tribes were clearly on notice as to the non-

railroad use.  And the fact that BLM, and not the Bureau of Indian Affairs, 

was considering the proposed nature trail put the Tribes on notice that the 

lands were not viewed as trust lands because the Bureau of Indian Affairs 

(not the BLM) is the federal entity that has regulatory authority over lands 

held in trust for tribes.  See 25 U.S.C. § 2. 

The Tribes were reminded of the nature trail on March 23, 2004—more 

than fourteen years before the present suit.  On that date, BLM provided 

records in response to a Freedom of Information Act (“FOIA”) request from 

the Tribes.  See Letter from K. Lynn Bennett to Paul EchoHawk (Mar. 23, 

2004) (attached as Ex. 4 to Miller Decl.).  Those records included a November 

1991 BLM memorandum regarding the proposed nature trail on the City 

                                         
10 In considering its own jurisdiction, a court is not limited to factual allegations in 
the complaint.  See Land, 330 U.S. at 735; McCarthy, 850 F.2d at 560. 
 
11 The Environmental Assessment’s pages are not numbered.  So we have cited to 
the page of the PDF document. 
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Creek parcel.  See Nov. 26, 1991 Mem. from State Director to District 

Manager (attached as Ex. 5 to Miller Decl.).  That memorandum recommends 

approval of the natural trail and states: “it appears the lands underlying the 

[right of way] do revert to the United States . . . .”  Id. at 2.  The 

memorandum notes that “ownership of the lands in question (Indians v. U.S.) 

is not 100 percent clear.”  Id. at 3.  But it provided enough information to 

require action by the Tribes if, as the memorandum puts it, “the [Tribes] 

wish[ed] to pursue a possible claim on the land.”  Id.  Indeed, the Tribes have 

admitted to the Court that they have been aware of the claims in this case 

“for decades before 2011.”  Pl.’s Statement at 2.  Because the Tribes did not 

sue to quiet title in the City Creek parcel until July 2018—more than twenty-

five years after receiving notice that BLM (not the Bureau of Indian Affairs) 

was planning on authorizing a nature trail on the City Creek parcel—the 

Quiet Title Act’s statute of limitations bars the claim. 

Perhaps recognizing the statute of limitations problem for the City 

Creek parcel, the Amended Complaint now asserts that it was not until 2014 

that the Tribes became aware that BLM was managing the land.  See Am. 

Compl. ¶¶ 282–85.  Of course, that statement is flatly contradicted by the 

notices related to BLM’s approval of the 1993 rights of way, the 2004 FOIA 

response detailed above, and the Tribes’ prior statement to this Court 

opposing any extensions of time.  See Pl.’s Statement at 2; see also Am. 

Compl. Ex. 18, ECF No. 22-9 (Mar. 27, 2004, letter from Tribes to BLM 
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stating that the Tribes “have reason to believe that portions of the original 

railroad right of way lands are no longer being used for railroad purposes”).  

But, in any event, that 2014 decision does not change the fact that the City 

Creek parcel had for years been put to a non-railroad use and that the United 

States had not been treating the land as trust land.  See Right-of-Way Grant 

Partial Acceptance of Relinquishment (June 10, 2014) (attached as Ex. 6 to 

Miller Decl.).  Instead, the notice finalized the relinquishment that the 

Railroad Company had first submitted in 1989.  See id.  The statute of 

limitations bars Count V. 

Count VI (for the 3.27 acre parcel) is similarly time-barred.  The 

Railroad Company relinquished that parcel in 1964, and it has been out of 

railroad and federal control for decades, see Am. Compl. ¶¶ 173–78.  The 

2004 FOIA response provided the Tribes with actual knowledge that the 

parcel was no longer used for railroad purposes.  As part of that FOIA 

response, the Tribes received BLM’s 1965 acceptance of the Railroad 

Company’s relinquishment and confirmation that, by February 1965, the 

rails, ties, and fittings had all been removed from the road bed.   See Miller 

Decl. Ex. 4 (listing on page 3-4 of the PDF the items produced relative to the 

3.27 acre parcel); Feb. 3, 1965 letter from Union Pacific to BLM (attached as 

Ex. 7 to Miller Decl.); Feb. 11, 1965 Partial Relinquishment Acceptance 

(attached as Ex. 8 to Miller Decl.).  Counts V and VI to quiet title as against 

the United States should be dismissed. 
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 Count VII (for Mandamus) and Count X (for an 
Accounting) Fail to State a Claim (and the Court Lacks 
Jurisdiction) Because the Complaint Does Not Identify 
any Mandatory, Non-Discretionary Duty 

The Tribes’ mandamus claim and request for an accounting also 

warrant dismissal.  Section 706(1) of the Administrative Procedure Act 

(“APA”), 5 U.S.C. § 706(1), provides judicial authority to “compel agency 

action unlawfully withheld or unreasonably delayed . . . .”  Id.; see also 

Norton v. S. Utah Wilderness Ass’n (SUWA), 542 U.S. 55, 63–64 (2004) 

(traditional use of prerogative writs under All Writs Act codified in APA).  A 

court can only compel an agency to take action that the agency is legally 

required to take.  See SUWA, 542 U.S. at 63.  Such relief is “proper only to 

command an official to perform an act which is a positive command and so 

plainly prescribed as to be free from doubt.  The claim must be clear and 

certain and the duty of the officer ministerial.”  Smith v. Grimm, 534 F.2d 

1346, 1352 (9th Cir. 1976) (citations omitted); see also 13th Reg’l Corp. v. U.S. 

Dep’t of the Interior, 654 F.2d 758, 760 (D.C. Cir. 1980) (“The law must not 

only authorize the demanded action, but require it; the duty must be clear 

and undisputable.” (citation omitted)).  A ministerial act is “a clear, non-

discretionary agency obligation to take a specific affirmative action.”  

Independence Mining Co. v. Babbitt, 105 F.3d 502, 508 (9th Cir. 1997) 

(citations omitted). 
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Here, the Amended Complaint asks the Court (in Prayer for Relief ¶ B) 

to compel the Bureau of Indian Affairs or BLM to take several actions: 

(1) approve a Tribal request for litigation assistance; 

(2) record trust title for the five subject parcels; 

(3) take action to enforce Bureau of Indian Affairs trespass regulations 
for any 1882 or 1888 Act lands not being used for railroad purposes; 

(4) cancel the Railroad Company’s right of way on any parcels not being 
used for railroad purposes; 

(5) transfer the lands relinquished in 1989 (and held by BLM) to the 
Bureau of Indian Affairs to be held in trust for the Tribes; and 

(6) conduct a survey of all rights of way granted under the 1882 and 
1888 Acts to determine whether they are used for railroad purposes. 

The Prayer for Relief goes on to request “an Order that the [Bureau of Indian 

Affairs] conduct an accounting and report to the Tribes regarding use of the 

consideration to be paid to the Tribes under the Act of 1882 and the Act of 

1888.”  Prayer for Relief ¶ C.  The Tribes state these same requests within 

Counts VII and X, adding another: that BLM disgorge to the Tribes any 

benefit received from use of the City Creek parcel.  See Am. Compl. ¶¶ 411–

424.   

In response to our motion to dismiss the original complaint, the 

Amended Complaint now lists the 1882 and 1888 Acts and whole chapters of 

Bureau of Indian Affairs and BLM regulations that allegedly include the 

desired mandatory, nondiscretionary actions.  See Am. Compl. ¶ 424.  But the 

list provides no information on where the asserted duties reside.  The Bureau 
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of Indians Affairs regulations the Amended Complaint cites in Title 25 

include forestry (Part 163), grazing (Part 166), and disposition of certain 

Indian lands (Part 152).  At least Parts 150 (land records and title 

documents), 151 (land acquisitions), and 169 (rights of ways on Indian lands) 

are thematically on point.  But we have not identified any provisions therein 

mandating any of the actions the Amended Complaint seeks to compel.  If 

anything, the regulations are antithetical to mandatory, nondiscretionary 

duties that could be compelled via mandamus.  See, e.g., 25 C.F.R. §§ 151.11, 

151.13 (setting forth required processes and considerations before off-

reservation lands can be taken into trust and title can be recorded); 25 C.F.R. 

§ 169.413 (noting the agency may take enforcement action to recover 

possession from unauthorized user).  

The Amended Complaint’s reference to BLM regulations in Title 43 

fairs no better.  See Am. Compl. ¶ 424.  The cited regulations govern land 

exchanges (Part 2200), restoration and revocation of withdrawn lands (Part 

2370), land classifications (Part 2400), and leases, easements, and permits 

(Part 2920).12  But, again, we have identified none of the Amended 

Complaint’s alleged duties in these BLM regulations. 

Nor is it surprising that the Amended Complaint does not identify any 

specific mandatory duties in the regulations.  Four of the sought-for actions 

                                         
12 Rights of way are addressed elsewhere in BLM’s regulations.  See 43 C.F.R. pt. 
2800.  The Amended Complaint does not rely on Part 2800. 
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(approval of a litigation assistance request, trespass enforcement, canceling 

rights of way, and disgorgement) are discretionary litigation or enforcement 

decisions inappropriate for mandamus.  See Shoshone-Bannock Tribes v. 

Reno, 56 F.3d 1476, 1480–81 (D.C. Cir. 1995) (citing, among other 

authorities, Heckler v. Chaney, 470 U.S. 821, 832 (1985)). 

Presumably, the Tribes believe the 1882 and 1888 Acts include 

mandatory duties for their requests to (1) record trust title, (2) cancel all 

rights of way no longer used for railroad purposes, and (3) transfer title for 

the City Creek parcel to the Bureau of Indian Affairs.  See Compl. ¶¶ 344–

345.  But the Acts say nothing about canceling leases or transferring title to 

the Bureau of Indian Affairs.  And the Tribes’ request to compel the United 

States to record trust title presumes an answer to several factual and legal 

inquiries that make the action inappropriate for mandamus.  Any decision to 

record trust title to a given parcel would first require a factual determination 

that the parcel is no longer used for “railroad purposes,” and a legal 

determination (likely based on extensive historical research) on (1) the nature 

of the property interest that the statute conveyed to the Railroad Company 

and (2) whether the statute intended any reversion to the United States or 

the Tribes to effectuate trust status for the land.  The latter inquiry would be 

complicated by the fact that the 1888 Act includes two seemingly separate 

reversionary clauses.  See 25 Stat. at 453.  The answers to those inquiries are 

far from mandatory and non-discretionary.  Courts have concluded in 
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analogous situations that an action to take land into trust is not one that can 

be compelled via mandamus.  See Wyandotte Nation v. Salazar, 939 F. Supp. 

2d 1137, 1149–50 (D. Kan. 2013). 

Though not cited in Count VII, we understand the Tribes to believe a 

January 2012 letter from the Bureau of Indian Affairs then-Regional Director 

to have resolved some of the factual inquiries that, according to the Tribes, 

mean the five parcels identified in the Amended Complaint (see ¶ 423.b) 

should immediately be taken into trust.  See Am. Compl. ¶¶ 227–42, Ex. 24, 

ECF No. 22-11; Jan. 31, 2012, letter from Northwest Regional Director to 

Union Pacific Railroad Company (attached as Ex. C).  But there are at least 

two problems with the Tribes’ theory.  First, the letter only addressed the bus 

depot, credit union building, and parking lot, not the City Creek parcel or the 

3.27 acre parcel relinquished in 1964.  See Jan. 31, 2012, letter at 2.  Second, 

rather than a make final decision on the matter, the letter stated the concern 

to the Railroad Company, which later responded.  See Apr. 4, 2012, letter 

from Christopher Aikin to Stanley Speaks (attached as Ex. D).  There has 

been no further resolution of the issue.  The letter did not create the 

mandatory, nondiscretionary duty that the Amended Complaint seems to 

assume.  The Tribes have failed to state a claim for, and the Court lacks 

jurisdiction to grant, mandamus relief. 
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 Counts VIII, X, XI, and XII (for Consideration, Accounting, 
Treaty Violations, and Misappropriation) Have Been 
Waived or Are Barred by the Indian Claims Commission 
Act 

The 2012 Settlement is not the only one in which the Tribes have 

waived and released the consideration, accounting, treaty violation, and 

misappropriation claims they now bring.  Each claim dates back more than a 

century and were (or should have been) litigated as part of the Tribes’ case 

before the Indian Claims Commission—a case that, at least in part, also 

concluded with a settlement agreement and waiver and release of claims.   

And, even if that waiver did not apply here (which it does), the claims would 

still be barred by the statute of repose in the Indian Claims Commission Act 

(“ICCA”). 

The ICCA presented a one-time, exclusive avenue for review that 

expired sixty-seven years ago.  Congress enacted the ICCA, ch. 959, 60 Stat. 

1049, in 1946 to “dispose of the Indian claims problem with finality” and to 

“transfer from Congress to the Indian Claims Commission the responsibility 

for determining the merits of native American claims.”  United States v. 

Dann, 470 U.S. 39, 45 (1985).13  The ICCA gave the Commission broad and 

exclusive jurisdiction to consider “all possible accrued claims” against the 

United States.  Navajo Tribe, 809 F.2d at 1464–70; see Paiute-Shoshone 

                                         
13 “Until 1946, Indian tribes could not litigate claims against the United States 
unless they obtained specific permission from Congress.”  Navajo Tribe of Indians v. 
New Mexico, 809 F.2d 1455, 1460 (10th Cir. 1987). 
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Indians of Bishop Cmty. v. City of Los Angeles, 637 F.3d 993, 998 (9th Cir. 

2011); Oglala Sioux Tribe of Pine Ridge Indian Reservation v. United States, 

650 F.2d 140, 142–43 (8th Cir. 1981).  The Commission had wide-ranging and 

exclusive authority for, as relevant here, 

(1) claims in law or equity arising under the Constitution, laws, 
treaties of the United States, and Executive orders of the 
President; (2) all other claims in law or equity, including those 
sounding in tort, with respect to which the claimant would have 
been entitled to sue in a court of the United States if the United 
States was subject to suit . . . . 

ICCA § 2, 60 Stat. at 1050. 

Congress also included a strict time limitation on possible claims.  Any 

pre-August 13, 1946, claims against the United States not brought before the 

Commission by August 13, 1951, were forever relinquished.  See ICCA § 12, 

60 Stat. 1050; Paiute-Shoshone Indians, 637 F.3d 993 at 998; Navajo Tribe, 

809 F.2d at 1460–61; Oglala Sioux Tribe, 650 F.2d at 143; see Catawba 

Indian Tribe of S.C. v. United States, 24 Cl. Ct. 24, 29 (1991); White 

Mountain Apache Tribe v. Clark, 604 F. Supp. 185, 189 (D. Ariz. 1984). 

The Shoshone-Bannock Tribes filed a petition before the Indian Claims 

Commission.  See Pet., Case No. 326 (attached as Ex. E).  That petition 

referenced both the 1882 and 1888 Acts.  Id. § 6(d)(1), (2).  Portions of the 

Tribes’ petition were settled in 1968.  See 19 Ind. Cl. Comm. 3, 5–6 (attached 

as Ex. F).  The settlement “dispose[d] of all claims or demands which any of 

the petitioners and claimants . . . have asserted or could have asserted . . . 
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and . . . barred [the Tribes] from asserting all such claims or demands in any 

future action.”  Id. at 10 (settlement agreement ¶ 5).14  Separately, the Tribes 

had amended the petition to add monetary asset mismanagement and 

accounting claims.  See Am. Pet. ¶ 10, Dkt. No. 326-C (attached as Ex. G). 

Present Counts VIII, X, XI, and XII were either waived by the 1968 

settlement or accrued prior to 1951 and are thus time-barred.  Count XI 

alleges that, in not preventing the Railroad Company from trespassing on the 

Tribes’ reservation in 1878, the United States violated its treaty obligations 

to provide the Tribes with undisturbed reservation use.  See Compl. ¶¶ 450–

460.  But the 1968 Indian Claims Commission settlement included that 

claim, addressing, in part, an alleged “failure of the United States to provide 

a reservation as promised to the [Tribes] by the Treaty of July 3, 1868 . . . .”  

19 Ind. Cl. Comm. at 5–6.  That alleged failure cannot now be re-litigated. 

Count VIII asserts that the Tribes received inadequate consideration 

for the rights of way in the 1882 Act.  See Compl. ¶¶ 425–437.  But this, too, 

falls under the scope of the Tribes’ Indian Claims Commission settlement.  

The Petition made direct reference to the rights of way in the 1882 and 1888 

Acts (see Pet. ¶ 6(d)(1), (2)), and the settlement “dispose[d] of all claims” in 

the petition, save the Tribes’ accounting and monetary asset mismanagement 

claims.  See 19 Ind. Cl. Comm at 10 (settlement agreement ¶¶ 2, 5). 

                                         
14 The United States appropriated the settlement funds on June 19, 1968.  See Act 
of Dec. 18, 1971, Pub. L. No. 92-206, 85 Stat. 737. 
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The exclusion of the accounting and monetary asset mismanagement 

claims, however, does not mean the present accounting (Count X) and 

misappropriation (Count XII) claims can proceed.  See Am. Compl. ¶¶ 444–

49, 461–72.  The Tribes amended their petition before the Commission to 

include allegations that the United States failed to account for and properly 

manage tribal funds.  See Am. Pet. ¶ 10.  The Amended Petition explicitly 

referenced the 1882 Act.  See Am. Pet. ¶ 6 (at page 5 of the document).  And, 

though the claims were excluded from the 1968 settlement,15 the very fact 

that they were included in the amended petition means they accrued prior to 

the ICCA’s 1951 cut-off date.  Indeed, the General Services Administration 

report that the Tribes cite elsewhere in the Amended Complaint (see, e.g., 

Am. Compl. ¶ 110) was prepared for the Tribes’ Indian Claims Commission 

case.  See Am. Compl. Ex. 10 at 2–3, ECF No. 22-7 (noting the document was 

prepared for Docket 326-C).  Thus, the ICCA time-bars Count X and Count 

XVII if they are not waived or precluded by the prior litigation or any 

settlement. 

                                         
15 It appears the parties also settled the funds-related claims, which were given 
docket number 326-C.  See N. Paiute Nation v. United States, 10 Cl. Ct. 401, 405 n.7 
(1986).  But, to date, we have been unable to locate any such settlement documents. 
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 There is No Viable Administrative Procedure Act Claim 
Against the United States for the Breach of Trust Claims 
(Counts VIII, IX , XI, and XII) 

Counts VIII, IX, XI and XII also need to be dismissed because the Court 

lacks jurisdiction and the Amended Complaint identifies no viable right of 

action.  For claims other than those to quiet title and for conversion, the 

Amended Complaint relies upon the APA.  See Am. Compl. ¶ 34 (citing 5 

U.S.C. §§ 702, 706).  But judicial review under the APA is only available 

where the plaintiff is “seeking relief other than money damages” (5 U.S.C. § 

702), challenging a “final agency action” (id. § 704), and where there is “no 

other adequate remedy in a court” (id.).16  Count VIII (breach of trust for lack 

of consideration), Count IX (breach of trust for trespass enforcement), Count 

XI (treaty violation), and Count XII (misappropriation of funds) do not meet 

those qualifications. 

First, the APA does not apply because the Amended Complaint seeks 

money damages.17  The Prayer for Relief requests “a judgment against 

Defendants equal to all rents, lease payments, permit or license fees, sale 

                                         
16 The APA also authorizes courts to compel agency action unreasonably delayed or 
unlawfully withheld.  See 5 U.S.C. § 706(1).  That provision, where implicated by 
the Amended Complaint, is addressed above.  See supra at 25–29. 
 
17 The Amended Complaint also cites to the “Little Tucker Act,” 28 U.S.C. 
§ 1346(a)(2), which grants district courts jurisdiction for certain claims for money 
damages not exceeding $10,000.  We assume the Tribes are seeking more than 
$10,000.  See Prayer for Relief ¶ I. 
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proceeds, or other monetary relief by any Defendant while using or profiting 

from any portion of the right of way lands for non-railroad purposes.”  Prayer 

for Relief ¶ I.  Of Counts VIII, IX, XI, and XII, only Count VIII attempts to 

avoid the APA’s money damages limitation.  See Am. Compl. ¶ 436.  But, 

even then, it is clear the Tribe is seeking money.  See id. (“specific 

performance of the United States’ obligations to enforce the statutory 

mandate regarding consideration”).  The APA is therefore not applicable.  See 

Dep’t of Army v. Blue Fox, Inc., 525 U.S. 255, 262–64 (1999) (finding a claim 

to be for “money damages” where the goal is to seize money in compensation 

for a loss). 

Second, none of the four claims identify a “final agency action” that the 

Court could review.  A final agency action is one that marks the 

consummation of the agency’s decision-making and from which legal 

consequences result.  See City of San Diego v. Whitman, 242 F.3d 1097, 1101 

(9th Cir. 2001) (citing Bennett v. Spear, 520 U.S. 154, 177–78 (1997)).  The 

Amended Complaint does not identify any agency actions at all, let alone 

ones that could be considered “final.” 

Third, even if the Amended Complaint were not seeking money 

damages—and assuming the claims were otherwise cognizable—an adequate 

remedy in the form of money damages would exist in the Court of Federal 
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Claims under the Tucker Act.  See 28 U.S.C. §§ 1491(a)(1), 1505.18  The 

Tucker Act grants the Court of Federal Claims jurisdiction “to render 

judgment upon any claim against the United States founded either upon the 

Constitution, or any Act of Congress or any regulation of an executive 

department, or upon any express or implied contract with the United States, 

or for liquidated or unliquidated damages in cases not sounding in tort.”  28 

U.S.C. § 1491(a)(1).  Money damages under the Tucker Act (or Indian Tucker 

Act as the case may be) “is presumptively an ‘adequate remedy’ for [APA] 

§ 704 purposes.”  Telecare Corp. v. Leavitt, 409 F.3d 1345, 1349 (Fed. Cir. 

2005) (citation omitted).  It is well-settled that cognizable Indian “breach of 

trust” claims such as those in Counts VIII, IX, XI, and XII can be brought for 

money damages under the Tucker Act.  See Navajo Nation, 556 U.S. at 289–

91. 

Here, assuming the claims were otherwise cognizable, Counts VIII, IX, 

XI and XII could be remedied through money damages.  Count VIII alleges 

the United States breached fiduciary duties by not ensuring the Tribes 

received the proper monetary consideration for the rights of way, and claims 

the Tribes have been damaged by this alleged failure.  Am. Compl. ¶¶ 425–

                                         
18 28 U.S.C. § 1505, or the Indian Tucker Act, was intended to ensure “tribal 
claimants have the same access to the Court of Claims provided to individual 
claimants by [the Tucker Act], and the United States is entitled to the same 
defenses at law and in equity under both statutes.”  United States v. Mitchell, 445 
U.S. 535, 540 (1980); Mitchell II, 463 U.S. at 212 n.8. 
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36.  Count IX asserts that the United States has breached its fiduciary duties 

by not bringing enforcement actions against trespass, and claims the Tribes 

have been damaged by this alleged failure.  Am. Compl. ¶¶ 438–43.  Count XI 

alleges that the United States breached treaty obligations by allowing the 

rights of way in the first place, and claims the resulting trespasses have 

damaged the Tribes.  Am. Compl. ¶¶ 450–60.  Count XII alleges that the 

United States misappropriated $6,000 in tribal monies more than 100 years 

ago.  Id. ¶¶ 461–72.  It will be insufficient for the Tribes to respond that they 

are not explicitly seeking money damages.  “A party may not circumvent the 

Claims Court’s exclusive jurisdiction by framing a complaint in the district 

court as one seeking injunctive, declaratory or mandatory relief where the 

thrust of the suit is to obtain money from the United States.”  Christopher 

Vill., L.P. v. United States, 360 F.3d 1319, 1328 (Fed. Cir. 2004) (quoting 

Consol. Edison Co. of New York v. U.S. Dep't of Energy, 247 F.3d 1378, 1385 

(Fed. Cir. 2001)).  APA review is unavailable for Counts VIII, IX, XI, and XII. 

 The Court Lacks Jurisdiction Over Count XIII 
(Conversion) as Against the United States 

The conversion claim (Count XIII) against the United States should be 

dismissed for lack of jurisdiction.  The Amended Complaint relies upon the 

Federal Tort Claims Act (“FTCA”), 28 U.S.C. §§ 1346(b), 2671–2680.  See Am. 

Compl. ¶ 479.  But the Tribes failed to administratively present its tort claim 
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to the appropriate federal agency, a jurisdictional prerequisite to advancing 

the claim in this Court.  28 U.S.C. § 2675. 

The FTCA is a limited waiver of sovereign immunity that imposes tort 

liability on the United States “in the same manner and to the same extent as 

a private individual under like circumstances,” 28 U.S.C. § 2674, for “injury 

or loss of property, or personal injury or death caused by the negligent or 

wrongful act or omission of any employee of the Government while acting 

within the scope of his office or employment.”  28 U.S.C. § 1346(b)(1); Dugard 

v. United States, 835 F.3d 915, 918-19 (9th Cir. 2016).19  To invoke the 

FTCA’s limited waiver of sovereign immunity, plaintiff must “first present[] 

the claim to the appropriate federal agency.”  28 U.S.C. § 2675. 

“The administrative claim need not be detailed; rather, ‘a skeletal claim 

form, containing only the bare elements of notice of accident and injury and a 

sum certain representing damages, suffices.’”  S.H. ex rel. Holt v. United 

States, 853 F.3d 1056, 1063–64 (9th Cir. 2017) (Graber, J., concurring) 

(quoting Avery v. United States, 680 F.2d 608, 610 (9th Cir. 1982)), cert. 

denied, 138 S. Ct. 517 (2017).  Thus, “section 2675(a) requires the claimant or 

his legal representative to file (1) a written statement sufficiently describing 

the injury to enable the agency to begin its own investigation, and (2) a sum 

                                         
19 Under Idaho law, conversion is a tort that “is defined as a distinct act of dominion 
wrongfully asserted over another’s personal property in denial of or inconsistent 
with [his] rights therein.”  Carpenter v. Turrell, 227 P.3d 575, 580 (Idaho 2010) 
(citation omitted, emphasis added). 
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certain damages claim.”  Warren v. U.S. Dep’t of the Interior Bureau of Land 

Mgmt., 724 F.2d 776, 779 (9th Cir. 1984) (en banc).  Failure to properly 

present a FTCA claim to the appropriate federal agency warrants dismissal.  

McNeil v. United States, 508 U.S. 106, 113 (1993). 

Here, the Tribes did not present their conversion claim to the 

appropriate federal agency.  The various correspondence attached to the 

Amended Complaint nowhere set forth a sum certain demand for the alleged 

conversion claim.  See Am. Compl. Exs. 18, 32–38 (ECF Nos. 22-9, 22-13, 22-

14, 22-15, and 22-16).  Nor did it fairly place the Bureau of Indian Affairs or 

BLM on notice that the Tribes assert a conversion tort claim.  The Court 

should therefore dismiss Count XIII as against the United States for lack of 

jurisdiction.  28 U.S.C. § 2675(a); McNeil, 508 U.S. at 113. 

 Count XVI (Ejectment and Restitution of Property) Should 
Be Dismissed as Against the United States Because the 
United States Has Not Waived Sovereign Immunity 

The Court lacks jurisdiction over Count XVI (ejectment and restitution 

of property) as against the United States.  The Count alleges that the Tribes 

are the beneficial owners of the five parcels addressed in the claims to quiet 

title.  See Am. Compl. ¶ 498.  But the Quiet Title Act is the “exclusive means 

by which adverse claimants [can] challenge the United States title to real 

property.”  Leisnoi, 170 F.3d at 1191 (citation omitted).  Thus, there is no 

waiver of sovereign immunity upon which the Tribes can rely for a separate 
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claim of ejectment against the United States.  Cf. McClellan v. Kimball, 623 

F.2d 83, 85–86 (9th Cir. 1980) (plaintiff could not circumvent the Quiet Title 

Act’s statute of limitations by bringing a claim for ejectment). 

 There is No Cause of Action for the Stand-Alone 
Declaratory Judgment Claim (Count I) as Against the 
United States. 

The Complaint’s stand-alone claim for declaratory judgment (Count I) 

should be dismissed as against the United States.  Declaratory judgment is a 

remedy, not a cause of action or a basis for jurisdiction.  The Declaratory 

Judgment Act does not change that.  See Burns Ranches, Inc. v. U.S. Dep’t of 

the Interior, 851 F. Supp. 2d 1267, 1271 (D. Or. 2011) (summarizing Ninth 

Circuit caselaw).  And, in any event, the claim is duplicative of the remedies 

the Tribes seek in their Prayer for Relief. 

CONCLUSION 

The Amended Complaint’s claims against the United States should be 

dismissed.  The Tribes have previously waived and released—in some cases, 

twice—all their claims.  In addition, the Amended Complaint fails to state a 

claim for, or the Court lacks jurisdiction over, all but Counts II, III, and IV. 
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BART M. DAVIS 
United States Attorney 
 
SYRENA C. HARGROVE 
Assistant United States Attorney 

Case 4:18-cv-00285-DCN   Document 41-1   Filed 11/14/18   Page 43 of 44



 

41 
 

 
JEAN E. WILLIAMS 
Deputy Assistant Attorney General 
 
_s/ Kristofor R. Swanson__ ___ 
KRISTOFOR R. SWANSON 
(Colo. Bar No. 39378) 
Senior Attorney 
CLAUDIA ANTONACCI HADJIGEORGIOU 
(Fla. Bar No. 1004153) 
Trial Attorney 
Natural Resources Section 
Envt. & Natural Resources Div. 
U.S. Department of Justice 
P.O. Box 7611 
Washington, DC 20044-7611 
Tel: (202) 305-0248 
Tel: (202) 305-0434 
Fax: (202) 305-0506 
kristofor.swanson@usdoj.gov 
claudia.hadjigeorgiou@usdoj.gov 

 

 

Case 4:18-cv-00285-DCN   Document 41-1   Filed 11/14/18   Page 44 of 44


