
1 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MGM RESORTS GLOBAL 
DEVELOPMENT, LLC; and BLUE TARP 
REDEVELOPMENT, LLC 

Plaintiffs, 

v. 

UNITED STATES DEPARTMENT OF       
THE INTERIOR, et al. 

Defendants. 

Civil Action No. 1:19-cv-02377-RC 

REPLY OF STATE OF CONNECTICUT, MOHEGAN TRIBE OF INDIANS OF 
CONNECTICUT, AND MASHANTUCKET PEQUOT TRIBE IN SUPPORT OF 

MOTION FOR LIMITED INTERVENTION 

The State of Connecticut, Mohegan Tribe of Indians of Connecticut, and Mashantucket 

Pequot Tribe respectfully submit this reply in support of their motion to intervene pursuant to 

Fed. R. Civ. P. 24 for the limited purpose of moving to dismiss pursuant to Fed. R. Civ. P. 19. 

MGM takes no issue with the State’s and the Tribes’ sovereign interests in this case, or their 

immunity from suit, and instead argues that their motion for limited intervention is the wrong 

vehicle to assert these interests.  MGM’s opposition is meritless. 

ARGUMENT

I. The Motion for Limited Intervention is Appropriate. 

As a threshold matter, MGM’s opposition offers no response to the substance of movant-

intervenors’ motion.  These arguments are therefore conceded.  “[W]here a party files an 

opposition to a motion and addresses only certain arguments raised by the movant, this court 

routinely treats the unaddressed arguments as conceded pursuant to Local Rule 7(b).”  Institute 

for Policy Studies v. U.S.C.I.A., 246 F.R.D. 380, 386 n.5 (D.D.C. 2007), citing, inter alia, Elliott 
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v. U.S. Dept. of Justice, No. 07–cv–205, 2007 WL 3156286, at *1 (D.D.C. Oct.30, 2007); and 

Slovinec v. Am. Univ., 520 F.Supp.2d 107, 110–11 (D.D.C. Oct.15, 2007).1

MGM first takes issue with the fact that the intervention sought by the State and the 

Tribes would be limited to the issue of preserving their sovereign interests in this matter, 

including their immunity from suit.  As discussed below, none of the cases MGM cites in support 

of their opposition address the question of limited intervention for the purposes articulated by the 

State and the Tribes.  In contrast, there is more than ample authority to grant the motion for 

limited intervention.  

In light of the “practical considerations [that] may ‘justify limitations on the scope of 

intervention [as of right],’” courts in this Circuit routinely grant limited intervention to address 

“the needs of the particular litigation, the parties, and the district court.”  Wildearth Guardians v. 

Salazar, 272 F.R.D. 4, 20 (D.D.C. 2010), quoting San Juan Cnty., Utah v. United States, 503 

F.3d 1163, 1189 (10th Cir. 2007) (en banc) (brackets original).  The limited intervention inquiry 

is “necessarily context-specific.” Id.  Accordingly, courts in this Circuit have regularly granted 

motions requesting intervention for a limited purpose. See, e.g., California Valley Miwok Tribe v. 

Salazar, 281 F.R.D. 43, 46 (D.D.C. 2012) (granting motion to intervene as of right “for the 

limited purpose of filing a motion to dismiss for lack of subject matter jurisdiction, for failure to 

1 MGM’s opposition, filed 17 days after the deadline provided under Local Rule 7(b), is also 
untimely, and this Court should therefore treat the motion for limited intervention as conceded.  
MGM’s “motion to govern further proceedings” (ECF 28) does not satisfy the requirements of 
Fed. R. Civ. P. 6(b), which provides that “any extension of a time limitation must be ‘for cause 
shown.’” Lujan v. Nat'l Wildlife Fed'n, 497 U.S. 871, 896 (1990) (emphasis added).  While 
MGM’s motion (at 7) requests that the Court “pause the briefing schedule” on the motion to 
intervene because of the alternate briefing schedule it proposes, it provides no justification 
whatsoever for the supposed need in its proposed schedule to extend its deadline to respond to 
the Tribes’ and the State’s motion for limited intervention.  Accordingly, even if MGM’s motion 
were deemed a request for enlargement of time, MGM has failed to show good cause for 
enlargement to brief the State’s and the Tribes’ motion, and the Court can and should deem the 
motion for limited intervention conceded under Local Rule 7(b).   
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join an indispensable party, and for failure to state a claim.”); Vann v. Kempthorne, 467 F. Supp. 

2d 56, 70 n.11 (D.D.C. 2006) (noting that court previously granted motion (as of right) “for 

limited intervention for the purpose of moving to dismiss which does not constitute a waiver of 

immunity”), rev’d in part on other grounds, 534 F.3d 741 (D.C. Cir. 2008). Similarly, courts 

have exercised discretion to impose limitations on intervenors.  See Wildearth Guardians, 272 

F.R.D. at 20; accord Connecticut v. Interior, 344 F. Supp. 3d 279, 305-06 (D.D.C. 2018) (relying 

on Wildearth Guardians to impose specific limitations on MGM’s participation as an intervening 

defendant).2

MGM does not question the immunity of the State or the Tribes.  Instead, MGM cites 

several cases for the proposition that “as a general matter,” intervenors become “full 

participants” in the lawsuit.  Opp. at 2-4.  None of these cases concerned a request for limited 

intervention by a movant-intervenor, and thus those courts did not have occasion to address the 

“practical considerations” justifying limitations on the scope of intervention as of right.3  MGM 

further mischaracterizes Wichita and Affiliated Tribes of Oklahoma v. Hodel, 788 F.2d 765 

2 Contrary to Plaintiffs’ assertion (Opp. 4 n. 3), special circumstances warranting limited 
intervention are not restricted only to motions for permissive intervention or motions for 
intervention as of right to address “wholly collateral issues.”  In California Valley Miwok Tribe, 
for example, the court granted an (opposed) motion to intervene as of right for the limited 
purpose of filing a motion to dismiss, including on indispensable party grounds.  281 F.R.D. at 
46.   

3 MGM’s sole purported example of a court “rejecting” a motion for limited intervention is Sw. 
Ctr. for Biological Diversity v. Babbitt, No. 95-2833, 1997 WL 817345, at *1 n.2 (D. Ariz. Dec. 
11, 1997), concerning a Rule 19 motion via “special and limited appearance.”  Far from rejecting 
the motion, however, the court instead explicitly noted that it would “not consider the issue of 
the propriety” of the filing, instead dismissing the case on Rule 19 grounds “as a result of the 
joinders in the motion filed by some of the intervenor defendants.”  In any event, the 9th Circuit 
has since upheld a Rule 19 dismissal brought both via special appearance, see Friends of Amador 
County v. Salazar, 554 Fed. Appx. 562, 564 (9th Cir. 2014) (memorandum opinion), and limited 
intervention, see Dine Citizens Against Ruining Our Environ. v. Bureau of Indian Affairs, 932 
F.3d 843, 847-48 (9th Cir. 2019).  
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(1986).4  There, two intervening tribes (the Caddos and the Delawares) sought to participate 

directly in the Wichitas’ suit against the Department of the Interior; indeed, one of the tribes (the 

Caddos) filed cross-claims against the Department.  Id. at 771-72.  The Rule 19 issue was raised, 

not by the intervening tribes, but by the Wichitas, who argued they and the Delawares were 

immune from the Caddos’ cross-claims.  Id. at 771.  The court found that the intervening tribes’ 

voluntary participation in the lawsuit as defendants waived immunity as to the Wichita’s claims, 

but found that the Wichitas’ immunity prevented consideration of the Caddos’ cross claims 

pursuant to Rule 19.  Id. at 772-76.  This result is unsurprising: rather than seeking limited 

intervention to assert immunity and the application of Rule 19, the intervening tribes instead 

sought to participate as full parties to the suit.   

Thus, while the court’s Rule 19 analysis is clearly relevant to, and (as the State and the 

Tribes noted in their motion to dismiss, ECF 24-2 at 11, 15, 16, and 18) supports dismissal of, 

the present action, the court’s decision does nothing to support the notion that a request for 

limited intervention in order to assert immunity actually serves to waive that immunity.5  That 

notion is, of course, nonsensical, as multiple courts (including at least one court in this Circuit, 

relying in part on Wichita and Affiliated Tribes) have recognized.  See, e.g., Vann, 467 F. Supp. 

2d 56 at 70 n.11 (rejecting argument that the tribe’s limited intervention served to waive its 

4 As the State and the Tribes note in their motion to dismiss (ECF 24-2 at 11, 15, 16, and 18) this 
case actually supports dismissal of this action under Rule 19. 

5 Judge Randolph’s concurrence in Amador County, Cal. v. U.S. Dept. of the Interior, 772 F.3d 
901 (D.C. Cir. 2014) is likewise inapposite.  There, the tribe sought limited intervention, 
claiming the government “did not ‘adequately represent’ the Tribe’s ‘interest’–which the Tribe 
defined as its sovereign immunity.”  Id. at 906, citing Fed. R. Civ. P. 24(a)(2) (Randolph, J., 
concurring).  Judge Randolph found that such a narrowly-defined interest did not come within R. 
24(a)(2)’s ambit as “an interest relating to the property or transaction that is the subject of the 
action.”  Id. Here, however, the Tribes and the State have claimed much broader and more 
substantial interests–their underlying compacts–which interests MGM notably does not contest, 
and which unquestionably come within Rule 24(a)(2). 
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immunity, citing Wichita and Affiliated Tribes); Citizens Against Casino Gambling in Erie 

County v. Kempthorne, 471 F. Supp. 2d 295, 312 (W.D.N.Y. 2007) (limited intervention seeking 

R. 19 dismissal does not serve to waive immunity), amended on other grounds, 06-CV-0001S, 

2007 WL 1200473 (W.D.N.Y. Apr. 20, 2007); Lac Du Flambeau Band of Lake Superior 

Chippewa Indians v. Norton, 327 F. Supp. 2d 995, 1000 (W.D. Wis. 2004) (limited intervention 

does not serve as waiver of sovereign immunity) aff’d, 422 F.3d 490 (7th Cir. 2005); Zych v. 

Wrecked Vessel Believed to be the Lady Elgin, 960 F.2d 665, 667-68 (7th Cir. 1992) (same).  In 

this case, unlike the tribes in Wichita and Affiliated Tribes, none of the Movant-Intervenors have 

filed cross-claims or otherwise sought to participate directly as parties to the suit. 

Citizens Against Casino Gambling in Erie County v. Kempthorne perhaps serves as the 

most direct rebuttal of MGM’s argument.  There, the Seneca Nation of Indians (SNI) sought to 

participate as amicus curiae in order to raise a Rule 19 defense, in part out of a concern that, 

were this Court to deny its motion and decline to consider its 
argument, the only avenue the SNI would have to raise the Rule 19 
issue would be to move to intervene in this action . . . It would then 
risk waiving the very basis for its argument — that the SNI is an 
independent sovereign that cannot be joined in this action. 

471 F.Supp.2d at 312 (citations omitted).  The court advised SNI that a motion for 

limited intervention was the correct method of asserting a Rule 19 claim: 

In this Court’s view, the SNI had another option available to it. As 
other tribes have done, it could have moved to intervene for the 
sole purpose of seeking Rule 19 dismissal.  See Lebeau v. United 
States, 115 F.Supp.2d 1172 (D.S.D.2000); see also, Kansas v. 
United States, 249 F.3d 1213, 1220 (10th Cir.2001) (tribe reserved 
right to claim sovereign immunity and intervened only for 
purposes of joining Government's jurisdictional challenge and 
raising Rule 19 indispensability issue).  Nevertheless, as a practical 
matter, requiring the SNI to resubmit its motion in a form Plaintiffs 
might consider procedurally correct would not alter the posture of 
this case. Were the SNI to move to intervene solely to seek Rule 19 
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dismissal, that issue still would be presented to this Court by an 
entity claiming sovereign immunity with respect to the underlying 
claims. 

Id.6 The Tribes and the State here ask nothing more, and respectfully submit that this Court 

should, like other courts presented with a similar and timely request for limited intervention, 

grant that request in order to address the Rule 19 question.7

II. The Motion for Limited Intervention Satisfies the Requirements of Rule 
24(c). 

As a last ditch effort to avoid the State’s and the Tribes’ limited intervention, MGM 

protests (Opp. 6-7) that rather than submit an answer to its complaint along with their request for 

limited intervention, the State and the Tribes submitted a Rule 19 motion to dismiss.  Like the 

rest of MGM’s opposition, this argument fails.  The motion to dismiss clearly sets forth the 

defenses for which intervention is sought. 

The D.C. Circuit, along with the majority of circuits, favors a permissive interpretation of 

Rule 24(c) that allows for motions to intervene without the need to consider a pleading.  See, 

e.g., Massachusetts v. Microsoft Corp., 373 F.3d 1199, 1236 n.19 (D.C. Cir. 2004) (granting 

motion to intervene in the absence of a pleading, finding “no reason to bar intervention based 

6 The court ultimately found that SNI and the State of New York were not necessary parties 
under Rule 19 because, rather than challenging the underlying validity of the compacts, the 
plaintiffs’ suit focused on Interior’s determination that certain lands purchased by SNI were 
gaming-eligible and the National Indian Gaming Commission’s approval of a tribal gaming 
ordinance.  Id. at 314 and n.12 (“The claims themselves do not allege that any Compact term is 
unlawful, nor do they seek to nullify any contractual benefits for which the SNI could lawfully 
bargain.”).  In so doing, the court explicitly distinguished between the plaintiffs’ claims and 
other lawsuits challenging the validity of gaming compacts, where courts had found that Rule 19 
applied.  Id. at n.12 (citing cases).  In the present case, of course, MGM unquestionably has 
posed a direct challenge to the validity of the Tribes’ and the State’s gaming compacts, which 
MGM argues Interior approved unlawfully. ECF 3 at 2-3, 17, 25, and 26-27.  The Tribes and the 
State are therefore necessary parties to this suit. 

7 Of course, as the Tribes’ and the State previously have noted (ECF 30 at 2-3), this court has an 
independent obligation to consider that question sua sponte. 
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solely upon this technical defect, if defect it be.”); accord Providence Baptist Church v. 

Hillandale Comm., Ltd., 425 F.3d 309, 314–15 (6th Cir. 2005) (noting that the D.C. Circuit is 

among a majority of circuits favoring a permissive interpretation of the rule.). 

Indeed, multiple courts have noted that, so long as the movant-intervenor’s interest is 

apparent, the motion satisfies the rule.  See, e.g., United States v. Metro. St. Louis Sewer Dist., 

569 F.3d 829, 834 (8th Cir. 2009) (“Appellees argue that MIEC's failure to submit a pleading is 

sufficient to deny its motion to intervene, but we conclude that the statement of interest satisfies 

Rule 24(c) because it provides sufficient notice to the court and the parties of MIEC's 

interests.”); Beckman Indus., Inc. v. Int'l Ins. Co., 966 F.2d 470, 474 (9th Cir. 1992) (granting 

limited motion to intervene without the need to submit a pleading, noting that “[c]ourts…have 

approved intervention motions without a pleading where the court was otherwise apprised of the 

grounds for the motion.”); New England Anti-Vivisection Soc’y v. U.S. Fish & Wildlife Serv., No. 

16-CV-149 (KBJ), 2016 WL 10839560, at *1 (D.D.C. Apr. 29, 2016) (“where . . . the position of 

the movant is apparent . . . and where the opposing party will not be prejudiced, Rule 24(c) 

permits a degree of flexibility with technical requirements.”) (internal citations and quotations 

omitted); Washington Alliance of Technology Works v. US Department of Homeland Security, 

395 F. Supp.3d 1, 21 n.4 (D.D.C. July 1, 2019) (“the Court concludes that the Organizations’ 

failure to include with their motion to intervene a copy of the proposed answer to the Complaint 

does not procedurally bar the Organizations from intervening in this matter); WJA Realty Ltd. 

Partnership v. Nelson, 708 F. Supp. 1268, 1272 (S.D. Fla. Mar. 9, 1989) (allowing a motion for 

permanent injunction to satisfy the pleading requirement in Rule 24(c) because “an adequate 

pleading to intervene is not necessarily limited to a rule 7(a) pleading”); Ctr. For Biological 

Diversity v. Jewell, No. CV-15-00019-TUC-JGZ, 2015 WL 13037049, at *2 (D. Ariz. May 12, 
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2015) (finding that the state satisfied the substantive requirements of Rule 24(c) by filing a 

motion to dismiss in lieu of an answer).

In sum, the “denial of a motion to intervene based solely on the movant's failure to attach 

a pleading, absent prejudice to any party, constitutes an abuse of discretion.”  Peaje Investments 

LLC v. García-Padilla, 845 F.3d 505, 515 (1st Cir. 2017)); see also Providence Baptist Church, 

425 F.3d at 314 (6th Cir. 2005) (district court “abused its discretion” in rejecting a motion to 

intervene “on the basis that it failed to attach a pleading.”).  The government, MGM, and this 

Court are well apprised of the State’s and the Tribes’ interests in this matter, and the motion for 

limited intervention and supporting exhibits clearly reiterate these interests.  Neither the 

government nor MGM is prejudiced by the form of this motion, and indeed neither has so 

alleged.  Id. (noting that “neither party has ever claimed that any prejudice would result from 

granting the motion to intervene despite the failure to attach a pleading; the parties are clearly on 

notice as to [intervenor’s] position and arguments.”).  The requirements of Rule 24(c) are easily 

satisfied here. 

CONCLUSION 

For the reasons set forth above, the motion for limited intervention should be granted.  

Dated: December 10, 2019 Respectfully submitted, 

/s/   Samuel F. Daughety 
Tami Azorsky, Bar No. 388572 
tami.azorsky@dentons.com 
V. Heather Sibbison, Bar No. 422632 
heather.sibbison@dentons.com 
Samuel F. Daughety, Bar No. 1021490 
samuel.daughety@dentons.com 
DENTONS US LLP 
1900 K Street, NW 
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Washington, DC 20006-1102 
Phone: (202) 496-7573 
Fax: (202) 756-7756 

Attorneys for Intervenor 
Mohegan Tribe of Indians of Connecticut

/s/   Keith M. Harper 
Keith M. Harper, Bar No. 451956 
KHarper@kilpatricktownsend.com 
Catherine F. Munson, Bar No. 985717 
cmunson@kilpatricktownsend.com 
Mark H. Reeves, Bar No. 1030782 
mreeves@kilpatricktownsend.com 
KILPATRICK TOWNSEND & STOCKTON LLP 
607 14th Street, N.W., Suite 900 
Washington, D.C. 20005 
Telephone: 202-508-5800 
Facsimile: 202-508-5858 

Attorneys for Intervenor 
Mashantucket Pequot Tribe 

/s/   Mark F. Kohler 
Mark F. Kohler 
Assistant Attorney General 
Mark.Kohler@ct.gov 
Michael K. Skold 
Assistant Attorney General 
Michael.Skold@ct.gov 
Connecticut Office of the Attorney General 
55 Elm Street, P.O. Box 120 
Hartford, CT 06141-0120 
Telephone: (860) 808-5020 

Attorneys for Intervenor 
The State of Connecticut 
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CERTIFICATE OF SERVICE 

I hereby certify that on December 10, 2019, I electronically filed the foregoing with the 

clerk of the Court using the CM/ECF system which will send notification of such filing to the 

parties registered in the Court’s CM/ECF system. 

 /s/   Samuel F. Daughety 
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