
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

        
       ) 
MGM RESORTS GLOBAL    ) 
DEVELOPMENT, LLC; and    ) 
BLUE TARP REDEVELOPMENT, LLC  ) 
       ) 
  Plaintiffs,    ) 
       ) 
   v.    )  
       ) No. 19-cv-2377-RC 
UNITED STATES DEPARTMENT OF THE )  
INTERIOR; TARA M. SWEENEY,   ) 
Assistant Secretary, Department of Interior,  ) 
Indian Affairs; JOHN TAHSUDA, Principal  ) 
Deputy Assistant Secretary, Department of  ) 
Interior, Indian Affairs; and     ) 
DAVID BERNHARDT, Secretary of the Interior ) 
       ) 
  Defendants.    ) 
       ) 
 

PLAINTIFFS’ OPPOSITION TO MOVANT-INTERVENORS’ MOTION  
FOR LIMITED INTERVENTION 

 
Pursuant to Rule 7(b) of this Court’s Rules and the pending Motion to Govern Further 

Proceedings (ECF 28), Plaintiffs MGM Resorts International Global Development, LLC and Blue 

Tarp reDevelopment, LLC (collectively, “MGM”) respond to the motion for limited intervention 

(ECF 24) filed by the State of Connecticut, Mohegan Tribe of Indians of Connecticut, and 

Mashantucket Pequot Tribe (collectively, “Movant-Intervenors”).  

A motion for limited intervention for purposes of asserting a Rule 19 defense is improper, 

and Movant-Intervenors must either (1) intervene fully in the case or (2) seek to participate, if at 

all, as nonparty amici.  Moreover, Movant-Intervenors failed to attach a responsive pleading as 
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required by Rule 24(c), such that their motion should be denied or granted on the condition that 

Movant-Intervenors file the necessary pleading.1 

ARGUMENT 

Although MGM has no objection to participation by Movant-Intervenors as full parties to 

the case, MGM does object to Movant-Intervenors’ request for “limited” intervention, a status not 

permitted by controlling precedent or contemplated by Rule 24(a).  Because intervenors become 

parties to the case, with all the rights and obligations that status entails, Movant-Intervenors must 

take the bitter with the sweet by intervening fully or not at all.  Accordingly, MGM respectfully 

submits that the Court should grant Movant-Intervenors unrestricted party status or deny their 

motion outright.   

I. Limited Intervention for Purposes of Asserting a Rule 19 Defense Is Improper. 

Limited intervention for the purposes of asserting a Rule 19 defense is inconsistent with 

controlling D.C. Circuit precedent.  As a general matter, when an entity intervenes under Rule 

24(a), “it becomes a full participant in the lawsuit and is treated just as if it were an original party. 

. . .  It is said to assume the risk that its position will not prevail and that an order adverse to its 

interests will be entered.”  Schneider v. Dumbarton Devs., Inc., 767 F.2d 1007, 1017 (D.C. Cir. 

1985).  The D.C. Circuit applied this rule in District of Columbia v. MSPB, 762 F.2d 129 (D.C. 

Cir. 1985) (per curiam), against an individual who, like Movant-Intervenors here, “intervened as 

a defendant in order to make additional arguments in support of dismissal.”  Id. at 132 (citation 

                                                 
1 MGM takes no position on any other issues relating to Movant-Intervenors motion for limited 
intervention, on the understanding that nothing in this Response (or in any order granting Movant-
Intervenors’ motion) bears on the resolution of any issue of fact or law relating to Movant-
Intervenors’ lodged motion to dismiss, or operates as an admission or binding determination 
regarding any issue of fact or law relating thereto.  MGM reserves all arguments in opposition to 
Movant-Intervenors’ lodged motion to dismiss. 
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omitted).  As the court explained, “[t]he ‘price’ of such intervention … is the possibility that the 

plaintiff will be able to obtain relief against the intervenor-defendant.”  Id.  

The D.C. Circuit has made clear that this rule applies even where entities asserting 

sovereign immunity intervene as defendants: in such cases, intervention effects a “waiver of their 

right not to be joined,” and thus “[b]y so intervening, a party ‘renders itself vulnerable to complete 

adjudication by the federal court of the issues in litigation between the intervenor and the adverse 

party.’”  Wichita & Affiliated Tribes of Okla. v. Hodel, 788 F.2d 765, 773 (D.C. Cir. 1986) (quoting 

Schneider, 767 F.2d at 1017); see also Lapides v. Bd. of Regents, 535 U.S. 613, 619 (2002) (“a 

State’s voluntary appearance in federal court amount[s] to a waiver of its Eleventh Amendment 

immunity,” including if that appearance is “as an intervenor”).  Accordingly, in Wichita, the Court 

held that intervention by two tribes meant that claims by the plaintiff against the federal 

government could proceed without a need to consider Rule 19 with respect to the intervenor tribes.  

788 F.2d at 772-73.   

Indeed, one D.C. Circuit judge has reasoned that intervention is improper in this precise 

situation:  “The Tribe’s interest in its sovereign immunity was not—in the words of Rule 

24(a)(2)—‘an interest relating to the property or transaction that is the subject of the action.’  The 

very point of the Tribe’s motion was to inject sovereign immunity into the case.  The Tribe 

therefore would not have qualified for intervention as of right even if it had timely filed its motion.”  

Amador County v. Dep’t of Interior, 772 F.3d 901, 906 (D.C. Cir. 2014) (Randolph, J., concurring). 

Judges of this Court have likewise rejected the proposition that an intervenor can “limit[] 

this Court’s jurisdiction over it” to specific issues.  Sec. Indus. Ass’n v. Bd. of Governors, 628 F. 

Supp. 1438, 1440 (D.D.C. 1986); see also PhRMA v. Thompson, 259 F. Supp. 2d 39, 59 (D.D.C. 
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2003) (intervention necessarily waives venue and personal jurisdiction objections).2  As these 

decisions explain, an intervenor “assume[s] the risk that it would not prevail and that an order 

adverse to its interests would be entered.”  Sec. Indus. Ass’n, 628 F. Supp. at 1440.   

Other courts have likewise rejected requests to intervene on a limited basis or enter a 

special appearance to raise a Rule 19 defense.  See, e.g., Sw. Ctr. for Biological Diversity v. Babbitt, 

No. 95-2833, 1997 WL 817345, at *1 n.2 (D. Ariz. Dec. 11, 1997) (noting that “there is no such 

procedural device as a ‘special and limited appearance’ in federal court,” but considering the Rule 

19 issue because it was raised by parties to the case), rev’d on other grounds, 150 F.3d 1152 (9th 

Cir. 1998). 

That outcome is consistent with the Federal Rules of Civil Procedure, which “abolished 

the distinction between special appearances and general appearances” and so do not contemplate 

limited intervention solely for purposes of raising such a defense.  GSS Grp. Ltd v. Nat’l Port 

Auth., 680 F.3d 805, 816 n.7 (D.C. Cir. 2012).  It is likewise consistent with Rule 24, which says 

nothing of “limited” intervention.  See, e.g., N.Y. News, Inc. v. Newspaper and Mail Deliverers’ 

Union of N.Y., 139 F.R.D. 291, 293 (S.D.N.Y. 1991) (“[T]he Federal Rules do not anticipate 

limited, ‘special status’ intervenors.”).3 

                                                 
2 In Kickapoo Tribe of Indians v. Babbitt, 43 F.3d 1491, 1496 n.7 (D.C. Cir. 1995), the court 
declined to address “whether Kansas could have made a special appearance without waiving its 
immunity” because the issue was not considered by the district court or raised on appeal. 
3 Courts have in some instances allowed intervention for limited purposes, such as challenging a 
protective order or seeking access to court records.  However, in these instances courts generally 
have (1) granted permissive intervention, rather than intervention of right, as sought by Movant-
Intervenors here, or (2) allowed intervention as of right to address wholly collateral issues, not the 
merits of the case.  See, e.g., San Jose Mercury News, Inc. v. U.S. District Court, 187 F.3d 1096, 
1100 (9th Cir. 1999) (permissive intervention); United States v. AT&T, 642 F.2d 1285, 1292 (D.C. 
Cir. 1980) (allowing “intervention as of right on collateral discovery issues”).  The cases cited 
above dictate that parties intervening by right to address the merits of the case come in as full 
parties to the action and are subject to an adverse judgment.  See, e.g., MSPB, 762 F.2d at 132 
(explaining that former employee sought “intervention of right” and that “[i]ntervenors under Rule 
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Movant-Intervenors cite no D.C. Circuit precedent authorizing limited intervention to 

advance a Rule 19 defense, and MGM is aware of none.  The lone D.C. Circuit case cited by 

Movant-Intervenors for the proposition that limited intervention is a viable way to raise such a 

defense did not address the propriety of limited intervention, but merely noted in the background 

section that the district court granted the tribe leave to intervene for the limited purpose of raising 

a Rule 19 defense.  Vann v. Kempthorne, 534 F.3d 741, 745 (D.C. Cir. 2008). 

That said, MGM acknowledges that there is out-of-circuit and district court authority 

allowing limited intervention to raise a Rule 19 defense.  These decisions are not binding precedent 

and do not control here to the extent they conflict with the D.C. Circuit’s holding in Wichita and 

the other cases cited above.  Moreover, none of the decisions cited by Movant-Intervenors analyzes 

the propriety of limited intervention for purposes of asserting a Rule 19 defense; instead, those 

cases either contain only off-hand remarks on the subject,4 involved unopposed motions for limited 

intervention,5 or rely on Zych v. Wrecked Vessel Believed to Be the Lady Elgin, 960 F.2d 665 (7th 

Cir. 1992), which did not explain how limited intervention to raise a Rule 19 defense is consistent 

with Rule 24 or the holdings in Wichita and similar cases.6 

                                                 
24(a)(2) assume the status of full participants in a lawsuit and are normally treated as if they were 
original parties once intervention is granted” (emphasis added)). 
4 Amador County v. Jewell, 312 F.R.D. 11, 15 (D.D.C. 2013) (stating without citation that “the 
Tribe could and should have moved for intervention several years ago” and without addressing 
whether intervention could be for limited purpose or advance Rule 19 argument). 
5 Dine Citizens Against Ruining Our Envt. v. BIA, No. 16-08077, ECF No. 49 (D. Ariz. Oct. 28, 
2016) (parties “do not oppose the request” for limited-purpose intervention). 
6 Lac du Flambeau Bank of Lake Superior Chippewa Indians v. Norton, 327 F. Supp. 2d 995, 1000 
(W.D. Wis. 2004) (relying on Zych); Vann v. Kempthorne, 467 F. Supp. 2d 56, 70 n.11 (D.D.C. 
2006) (relying on Lac du Flambeau), rev’d in part on other grounds, 534 F.3d 741 (D.C. Cir. 
2008). 
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The upshot is that Movant-Intervenors must intervene fully or not at all.  “Limited” 

intervention is not an option.7 

II. Movant-Intervenors Have Not Complied with Rule 24(c). 

 Federal Rule of Civil Procedure 24(c) provides that a motion to intervene “must” “be 

accompanied by a pleading that sets out the claim or defense for which intervention is sought.”  

 Although Movant-Intervenors know that Rule 24(c) imposes this requirement, see 

Connecticut v. Interior, 344 F. Supp. 3d 279, 305 n.21 (D.D.C. 2018) (discussing Rule 24(c) 

argument raised by Movant-Intervenors), they have failed to include any proposed pleading with 

their motion, see Fed. R. Civ. P. 7(a) (pleadings do not include motions); Landry’s, Inc. v. 

Sandoval, No. 15-01160, 2016 WL 1239254, at *3 (D. Nev. Mar. 28, 2016) (“[Proposed 

intervenor] submitted a proposed motion to dismiss with the Motion to Intervene, but not a 

pleading within the definition of Rule 7(a).  Thus, the [proposed intervenor] has failed to satisfy 

the mandatory pleading requirement of Rule 24(c).”); see also Envtl. Defense v. Leavitt, 329 F. 

Supp. 2d 55, 67 n.9 (D.D.C. 2004) (intervenor cured this defect by filing proposed answer). 

 The Court could deny the motion on that basis alone or, alternatively, require that a 

pleading be filed to cure this defect before ruling on the motion.  See, e.g., Friends of the Earth v. 

EPA, No. 12-0363, 2012 WL 13054264, at *2 (D.D.C. Apr. 11, 2012) (“Movant has not filed such 

a pleading, and the Court could deny the motion based on that failure to comply with the federal 

rules alone.”); Wagner v. FEC, No. 11-1841, 2012 WL 681463, at *2 (D.D.C. Mar. 1, 2012) 

(“Intervenor has failed to comply with Rule 24(c), which requires that a motion to intervene be 

‘accompanied by a pleading that sets out the claim or defense for which intervention is sought.’”).  

                                                 
7 However, Movant-Intervenors could still participate as nonparty amici if their defective motion 
for limited intervention is denied. 
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Intervenor has attached neither a proposed Complaint nor a proposed Answer or other responsive 

pleading to his Motion, thus violating the Rule.  This would stand as an independent ground for 

denial of his Motion.”); see also, e.g., Retired Chicago Police Ass’n v. City of Chicago, 7 F.3d 

584, 595 (7th Cir. 1993) (rule is “unambiguous” in requiring proposed intervenor to submit 

pleading); Abramson v. Pennwood Inv. Corp., 392 F.2d 759, 761 (2d Cir. 1968) (affirming district 

court’s denial of motion to intervene for failure to file pleading). 

CONCLUSION  

 For the foregoing reasons, Movant-Intervenors motion to intervene for a limited purpose 

should be denied. 

     Respectfully submitted, 

/s/ Kevin King   
Edward H. Rippey (D.C. Bar. No. 450462) 
Kevin King (D.C. Bar No. 1012403) 
Thomas Brugato (D.C. Bar No. 1013523) 
COVINGTON & BURLING LLP 
850 Tenth St. NW 
Washington, DC  20001-4956 
(202) 662-6000 
erippey@cov.com 
kking@cov.com 
tbrugato@cov.com 
 
Neil K. Roman (D.C. Bar No. 401170) 
COVINGTON & BURLING LLP 
The New York Times Building 
620 Eighth Avenue 
New York, NY 10018 
(212) 841-1221 
nroman@cov.com 
 
Counsel for MGM Resorts Global Development, 
LLC and Blue Tarp reDevelopment, LLC 

November 22, 2019 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that, on November 22, 2019, I caused the foregoing reply to be filed with 

the Clerk of the Court of the United States District Court for the District of Columbia using the 

Court’s CM/ECF system. I certify that all participants in the case are registered CM/ECF users 

and that service will be accomplished by the CM/ECF system. 

 

November 22, 2019     /s/ Kevin King    
Kevin King (D.C. Bar No. 1012403) 
COVINGTON & BURLING LLP 
850 Tenth St. NW 
Washington, DC  20001-4956 
(202) 662-6000 
kking@cov.com 
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