
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

        
       ) 
MGM GLOBAL RESORTS DEVELOPMENT,  ) 
LLC, and BLUE TARP REDEVELOPMENT,  ) 
LLC,       ) 
  Plaintiffs,    ) 
       ) 
   v.    )       Civil Action No. 19-cv-2377-RC 
       ) 
UNITED STATES DEPARTMENT OF THE  ) 
INTERIOR, DAVID BERNHARDT, in his official  ) 
capacity as Secretary of the Interior; Tara M.  ) 
Sweeney, in her official capacity as Assistant  ) 
Secretary–Indian Affairs, JOHN TAHSUDA, in his ) 
official capacity as Principal Deputy Assistant  ) 
Secretary–Indian Affairs,    ) 
       ) 
  Defendants.    ) 
       ) 
 

FEDERAL DEFENDANTS’ REPLY  
IN SUPPORT OF MOTION TO DISMISS 

 
 The United States Department of the Interior; David Bernhardt, in his official capacity as 

Secretary of the Interior; Tara M. Sweeney, in her official capacity as Assistant Secretary–Indian 

Affairs; and John Tahsuda, in his official capacity as Principal Deputy Assistant Secretary–

Indian Affairs, through counsel, hereby reply in support of the Motion to Dismiss (ECF 16).  
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INTRODUCTION 

 The United States Department of the Interior et al. (“Interior” or “Federal Defendants”) 

allowed, consistent with the Indian Gaming Regulatory Act, 25 U.S.C. § 2701-21 (“IGRA”), an 

amendment to a Class III Tribal-State Compact and a Memorandum of Understanding (“MOU”) 

between the State of Connecticut (“State”) and the Mohegan Tribe of Indians (“Mohegan”) to 

take effect as a matter of law (“Mohegan Amendments”) and approved similar amendments to an 

MOU and Secretarial Procedures issued for the Mashantucket Pequot Tribe (“Pequot”) (“Pequot 

Amendments”) (collectively, “Amendments”).  The Amendments merely clarify that if a state 

law-authorized commercial gaming facility wholly-owned by Mohegan and Pequot (collectively, 

the “Tribes”) commences operations, it will not violate the exclusive tribal gaming arrangement 

set forth in the Tribes’ respective MOUs with the State.   

Plaintiffs MGM Resorts Global Development, LLC et al., in contrast, mischaracterize 

these Amendments as “unprecedented” and “test[ing] the outer limits of Interior’s statutory 

authority,” ECF 27 at 4 (Mem. 1),1 to try to derail the Tribes’ and State’s agreements. To that 

end, Plaintiffs assert meritless claims that are premised on a misreading of key documents and 

the misapplication of irrelevant legal requirements.  Plaintiffs’ Complaint and Response point to 

no statute, regulation, or other legal authority supporting their arguments that Interior’s approvals 

violated either IGRA or the Administrative Procedure Act, 5 U.S.C. § 701-06 (“APA”).  Thus, 

for the reasons set forth in the Motion to Dismiss (“Motion”), see ECF 16 at 5-33 (Mem. 1-29), 

and below, the Court should dismiss this suit in its entirety pursuant to Fed. R. Civ. P. Rule 

12(b)(6) (“Rule 12(b)(6)”) because Plaintiffs have failed to state any plausible claims for relief.  

                                                           
1 Citations to Plaintiffs’ response brief includes pin cites to the relevant ECF page numbers, as 
well as a parallel citation to the memorandum’s internal numbering (“Mem.”).  This format is 
also used to refer to Federal Defendants’ opening memorandum. 
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ARGUMENT 

I. Plaintiffs Ignore the Narrow Standard of Review Applicable to this APA Case 

Plaintiffs try to survive the Motion by ignoring applicable standards that govern the 

Court’s review in this APA case.  This effort fails for the reasons set forth below. 

A. Plaintiffs Fail to Allege Plausible Claims for Relief Under the APA 

As previously argued, see ECF 16 at 10-11 (Mem. 6-7), to survive a motion to dismiss 

under Rule 12(b)(6), a complaint must plausibly state a claim for relief, and it must also state 

sufficient facts that “allow[] the court to draw the reasonable inference that the defendant is 

liable for the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  Plaintiffs assert 

that their characterizations of the “purpose and effect” of the Amendments must be taken as true 

and that ends the Court’s inquiry at this stage. ECF 27 at 21 (Mem. 18).  Under the APA, 

however, it is the language of Interior’s decision—not Plaintiffs’ characterizations of the 

decision or its impacts—which is the subject of the Court’s review.  While such impact may be 

relevant to establish standing, see, e.g., Connecticut v. U.S. Dep’t of Interior, 344 F. Supp. 3d 

279, 298 (D.D.C. 2018),2 it is not the basis upon which the Court evaluates whether Plaintiffs 

have stated a plausible claim for relief under the APA.  In APA cases, agency action is to be 

judged only on the basis of the agency’s stated reasons for its decision. See, e.g., Motor Vehicle 

Mfrs. Ass’n v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 50 (1983) (“an agency’s action must 

be upheld, if at all, on the basis articulated by the agency itself.”); Camp v. Pitts, 411 U.S. 138, 

143 (1973) (validity of agency decision stands or falls on propriety of agency’s explanation).   

                                                           
2 Plaintiffs assert that the Court has already ruled that the Amendments “authorized” the 
commercial facility, ECF 27 at 22 (Mem. 19), but the question of Interior’s authority to approve 
the Amendments under IGRA was not at issue. Connecticut, 344 F. Supp. 3d at 300.   
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The sufficiency of Plaintiffs’ Complaint must also be considered against the presumption 

of regularity that applies to the agency decisions they challenge. United States v. Chem. Found., 

Inc., 272 U.S. 1, 14-15 (1926) (“The presumption of regularity supports the official acts of public 

officers and, in the absence of clear evidence to the contrary, courts presume that they have 

properly discharged their official duties.”); Hercules, Inc. v. Envtl. Prot. Agency, 598 F.2d 91, 

123 (D.C. Cir. 1978) (presumption may be overcome only “upon a strong showing of bad faith 

or improper behavior.”); Lewis v. Pension Benefit Guaranty Corp., 40 F. Supp. 3d 147, 151 

(D.D.C. 2014) (APA’s standard of review and presumption of regularity relevant backdrop to 

consideration of a Rule 12(b)(6) motion to dismiss); Texas All. for Home Care Servs. v. Sebelius, 

811 F. Supp. 2d 76, 104 (D.D.C. 2011), aff’d, 681 F.3d 402 (D.C. Cir. 2012 (plaintiff’s 

allegations “insufficient to overcome the presumption of regularity”).  This presumption means, 

in the present context, that “agency opinions, like judicial opinions, speak for themselves.” 

PLMRS Narrowband Corp. v. Fed. Commc’n Comm’n, 182 F.3d 995, 1001 (D.C. Cir. 1999) 

(citation omitted).  Plaintiffs cite no decision interpreting agency action under IGRA that rejects 

these principles and disregards the agency’s own statements.  Plaintiffs “cannot, by sheer 

multiplication of innuendo, overcome the strong presumption of agency regularity.” Louisiana 

Ass’n of Indep. Producers and Royalty Owners v. Fed. Energy Regulatory Comm’n, 958 F.2d 

1101, 1111 (D.C. Cir. 1992).  

B. The Court is Not Required to Accept All Assertions as True 

While in the context of a Rule 12(b)6) motion the Court accepts factual allegations as 

true, that is not the case for unsupported characterizations, conclusory assertions, or legal 

arguments “cast in the form of factual allegations.” Browning v. Clinton, 292 F.3d 235, 242 

(D.C. Cir. 2002).  Accordingly, the Court need not take as true Plaintiffs’ characterizations of 
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statutes, regulations, or cases, see ECF 3 at ¶¶ 9-23, nor need it take as true Plaintiffs’ legal 

conclusions and argument, see id. ¶¶ 1-2, 41, 43, 45, 46 (in part), 49, 52, 54, 62, 64, 65, 68, 73-

76, 86-87, 89-91, 93-94, 95-104, 106-108, 111-118, 121-137, 139-140.   

The Court should also not consider new arguments or allegations raised for the first time 

in an opposition to a motion to dismiss. See, e.g., Car Carriers, Inc. v. Ford Motor Co., 745 F.2d 

1101, 1107 (7th Cir. 1984) (“[I]t is axiomatic that the complaint may not be amended by the 

briefs in opposition to a motion to dismiss.”).  Instead, the Court’s review is limited to the “facts 

alleged in the complaint, documents attached as exhibits or incorporated by reference in the 

complaint, or documents upon which the plaintiff’s complaint necessarily relies . . .” Ward v. 

D.C. Dep’t of Youth Rehab. Servs., 768 F. Supp. 2d 117, 119 (D.D.C. 2011) (cleaned up).  

Plaintiffs’ remaining allegations are either designed to establish Plaintiffs’ standing to 

bring suit, see, e.g., ECF 3 ¶¶ 24-40, or to argue that Interior failed to take some action that, as a 

matter of law, Interior was not required by any statute, regulation, or case to take, see, e.g., id. 

¶¶ 131-132, 134.  Thus, even if aspects of Plaintiffs’ legal conclusions and argument could be 

construed as “factual” assertions, see, e.g., id. ¶ 139, such “facts” must nevertheless be sufficient 

to state a plausible claim for relief under the APA.  Plaintiffs do not meet this standard by 

alleging that Interior failed to comply with requirements that do not exist. 

C. This Suit May Be Properly Dismissed without the Administrative Record 

Plaintiffs also contend, ECF 27 at 17-18 (Mem. 14-15), that a “rule” prohibits this Court 

from granting the Motion.  Not so.  This case can and should be dismissed because the Motion 

involves questions of law—namely, whether Plaintiffs have stated plausible claims for relief 

under the APA.  In an APA action, “[t]he entire case on review is a question of law, and only a 

question of law. And because a court can fully resolve any purely legal question on a motion to 
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dismiss, there is no inherent barrier to reaching the merits at the 12(b)(6) stage.” Marshall Cty. 

Health Care Auth. v. Shalala, 988 F.2d 1221, 1225-26 (D.C. Cir. 1993). See also Neitzke v. 

Williams, 490 U.S. 319, 326 (1989) (dismissal appropriate when a case may be decided “on the 

basis of a dispositive issue of law”).  

And despite Plaintiffs’ contrary assertions, ECF 27 at 17-19 (Mem. 14-16), the Court can 

certainly resolve the legal issues presented without resort to the administrative record.  In Am. 

Bankers Ass’n v. Nat’l Credit Union Admin., 271 F.3d 262 (D.C. Cir. 2001), the Court upheld a 

refusal to require an agency to produce a record, as the lawsuit could be resolved based on 

“nothing more than the statute and its legislative history.” Id. at 266. See also Banner Health v. 

Sebelius, 797 F. Supp. 2d 97, 112 (D.D.C. 2011) (Under Rule 12(b)(6) a “court may, in 

appropriate circumstances, reach the merits even in the absence of the administrative record”); 

Hassig v. Envtl. Prot. Agency, 02-1001, 2002 WL 1364297, at *1 (D.C. Cir. May 24, 2002) (per 

curiam) (granting motion to dismiss for lack of subject-matter jurisdiction and dismissing as 

moot motion to defer filing of the certified index to the administrative record).   

Plaintiffs also argue, ECF 27 at 19 & n.12 (Mem. 16), that alleged non-compliance with 

Local Rule 7(n) dooms the Motion.  But Plaintiffs cite to no decision in which a court denied a 

motion to dismiss for non-compliance with this rule.  Plaintiffs attempt to cabin Mdewakanton 

Sioux Indians v. Zinke, 264 F. Supp. 3d 116 (D.D.C. 2017) to a context that was irrelevant to the 

Court’s language on Rule 7(n).  And each of the cases Plaintiffs cite is quickly distinguished.  

For example, the court in Dist. Hosp. Partners v. Sebelius denied defendants’ motion to dismiss 

on the basis that dismissal was not warranted based on the face of the complaint. 794 F. Supp. 2d 

162 (D.D.C. 2011). That finding was explicitly limited to the facts of the case and says nothing 

about whether an administrative record must accompany all motions to dismiss.  Similarly, 
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Farrell v. Tillerson, 315 F. Supp. 3d 47, 71-72 (D.D.C. 2018), concluded it could not resolve the 

suit on a motion to dismiss and thus directed defendants to respond to plaintiff’s motion for 

summary judgment and produce the record.  And, McKoy v. Spencer, 271 F. Supp. 3d 25 

(D.D.C. 2017), was decided in the context of summary judgment, and simply stated that “[i]f this 

case is to be decided on the basis of an administrative record, the Court will expect strict 

compliance with Local Civil Rule 7(n).” Id. at 39. See also Walter O. Boswell Mem’l Hosp. v. 

Heckler, 749 F.2d 788 (D.C. Cir. 1984) (involving a motion for summary judgment).  These 

cases demonstrate that, at times, a record is required before a court can evaluate the merits of a 

case.  They say nothing about whether Local Rule 7(n) always requires submission of an 

administrative record with a motion to dismiss or whether this Motion should be denied.3  

II. Plaintiffs Fail to Plead a Plausible Claim for Relief in Count I  

A. Plaintiffs Fail to Plead Sufficient Facts to Support Count I 

In defending Count I, Plaintiffs point to legal arguments and subjective characterizations 

in their Complaint to contend that they have plead sufficient facts to establish that Interior 

violated both IGRA and the APA when approving the Amendments. ECF 27 at 20-21 (Mem. 17-

18).  Plaintiffs’ characterizations of the “purpose and effect” of the Amendments are legal 

arguments and conclusions, but even if they were “facts” to be taken as true, Plaintiffs’ would 

have to settle on one set of “facts” upon which to rely.  Instead, Plaintiffs vacillate between 

multiple characterizations of the “purpose” of the Amendments.  At times, Plaintiffs contend that 

the “sole purpose” of the Amendments is to “facilitate” the commercial gaming facility, e.g., 

                                                           
3 Plaintiffs also point to statements Federal Defendants made in filings submitted to the Court in 
prior litigation, see ECF 27 at 18 (Mem. 15), but those statements are not contrary to positions 
taken here.  There, Federal Defendants objected to the consideration of a previously-filed motion 
for summary judgment, lodged by plaintiffs in that suit, in the absence of an administrative 
record.  Those are not the circumstances here. 
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ECF 3 ¶ 97; other times, the Amendments “authorize” the facility, e.g., id. ¶¶ 97, 99.  Plaintiffs 

then state, in contrast to the rest of the allegations in the Complaint, that 

the amendments ensure that [the tribal joint venture’s] commercial casino (or 
any other commercial casino owned and operated by an entity owned by both 
Tribes) does not run afoul of these exclusivity provisions and thus terminate 
the Tribes’ obligations to make revenue-sharing payments to the State under 
their respective MOUs. 
 

Id. ¶ 46.  In Plaintiffs’ own telling, therefore, the Amendments serve multiple purposes, one of 

which has an “effect” under state law, and another that serves to preserve the exclusivity 

arrangements reached between the Tribes and the State related to their IGRA-governed gaming.  

If the Court is required to accept the former assertion as true, so too the latter. And such latter 

purpose is the exact basis upon which Interior determined that it could approve the Pequot 

Amendments consistent with IGRA. ECF 1-1 at 261.  

The Court is also not required to take as true Plaintiffs’ legal arguments that Interior was 

either powerless to act in response to, or was required to disapprove, the Amendments because 

the commercial gaming facility would not be on “Indian lands,” and that Interior failed to 

adequately explain why the Amendments complied with IGRA. ECF 3 ¶¶ 96-101; ECF 27 at 20-

21 (Mem. 17-18).  Federal Defendants addressed why Plaintiffs’ legal assertions do not state a 

valid claim for relief under the APA. ECF 16 at 13-16 (Mem. 9-12).  Plaintiffs’ nevertheless 

continue to rely on Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 795 (2014), for these 

assertions, but nothing in Bay Mills limits Interior’s authority to have approved the Amendments.   

In Bay Mills, the Court did not opine on the Secretary’s authority with respect to gaming 

compacts or procedures, but instead rejected the State of Michigan’s argument that IGRA should 

be read as allowing the state to sue an Indian tribe for off-reservation gaming. Id. at 795.  

Plaintiffs point to language in the case that “IGRA affords tools . . . to regulate gaming on Indian 
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lands, and nowhere else,” id., but Plaintiffs do not allege that the Amendments “regulate” the 

commercial gaming facility, nor could they.  Instead, Plaintiffs expect the Court to accept as true 

Plaintiffs’ characterizations of the Amendments as “authorizing” or “facilitating” commercial 

gaming, then assume that either “authorizing” or “facilitating” is equivalent to “regulating” 

under Bay Mills, and then conclude that Plaintiffs have sufficiently plead a plausible claim that 

Interior’s approvals were invalid under IGRA.  The Court is not required to do any of those 

things when considering a Rule 12(b)(6) motion.  As previously stated, see ECF 16 at 13-16 

(Mem. 9-12), to survive dismissal, Plaintiffs cannot simply recast the Amendments as something 

they are not, and then claim Interior failed to comply with statutory or regulatory requirements 

that do not apply.  But that is precisely what Plaintiffs seek to do in this suit.   

B. Interior Approved the Amendments Consistent with IGRA, and Plaintiffs’ 
Contrary Allegations Fail to Plausibly Allege Otherwise 

 
When approving the Pequot Amendments, Interior specifically stated—consistent with 

Plaintiffs’ own characterization, see ECF 3 ¶ 46—that the Amendments complied with IGRA 

because they were “narrowly tailored to affirm only” that the Tribes’ existing exclusivity 

arrangements with the State were unaffected by the operation of a state-sanctioned commercial 

facility. ECF 1-1 at 261; ECF 16 at 11-16 (Mem. 7-12).  Plaintiffs ignore this and seek to have 

the Court actively disregard Interior’s own statements by asserting elsewhere in the Complaint 

that the Amendments actually do something other, and more, than what Interior said.  Dismissing 

Interior’s rationale as “conclusory,” Plaintiffs point the Court toward what they assert the 

Amendments somehow “indirectly authorized,” ECF 27 at 23 (Mem. 20); their own 

interpretation of a pre-decisional “technical assistance” letter, id., and characterizations by 

“Connecticut officials,” id. at 22 (Mem. 19), to support their claim that Interior’s approvals 

violated IGRA.  In other words, Plaintiffs want the Court to look everywhere except at Interior’s 
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own statements to evaluate what the Amendments accomplish and the basis for their approval.  

But as set forth above, that is not the proper inquiry under the APA. 

Plaintiffs further assert that Interior was required to do more to explain its approvals, see 

ECF 27 at 26-27 (Mem. 23-24), but Interior provided the requisite rationale with respect to both 

the Pequot Amendments and the Mohegan Amendments, see ECF 16 at 13-16 (Mem. 9-12), and 

Plaintiffs fail to plausibly state a claim to the contrary.  The fact that the Amendments amended 

the documents that govern the Tribes’ respective IGRA-sanctioned gaming facilities, ECF 3 

¶ 44, and were properly submitted to Interior for review, provided the requisite basis for Interior 

to have exercised its authority with respect to the Pequot Amendments, and to comply with 

IGRA by publishing the deemed approval of the Mohegan Amendments in the Federal Register.  

Plaintiffs identify no statute, regulation or other legal authority contending otherwise.   

Plaintiffs also fail to identify any statute, regulation or other authority requiring Interior 

to have opined, in connection with either the Pequot Amendments or the Mohegan Amendments, 

on issues beyond what IGRA requires.  For example, neither IGRA nor any other authority 

required Interior to opine on the “effect” the Amendments would have under state law or on 

Plaintiffs.  Interior reasonably focused its review of the Pequot Amendments on whether the 

operation of the commercial gaming facility affected the Tribes’ IGRA-sanctioned gaming, and 

because the purpose of the Amendments was to “ensure” that it would not, see ECF 3 ¶ 46, 

Interior reasonably concluded4 that it could approve them. See ECF 1-1 at 258 (noting that the 

Tribes “have benefited from the exclusivity protections” reflected in their respective MOUs with 

                                                           
4 Plaintiffs assert that “reasonableness” is not an appropriate inquiry at this stage, see ECF 27 at 
17 (Mem. 14), but as set forth above, APA standards of review are relevant to the review of a 
Rule 12(b)(6) motion. See, e.g., Lewis, 40 F. Supp. 3d at 152 (dismissing suit under Rule 
12(b)(6) after concluding that agency decision was “reasonable and adequately supported”). 
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the State, and that the Amendments “extends those protections”); id. at 261 (the “Amendments 

are narrowly tailored to affirm only that the Tribe’s” exclusivity arrangement with the State “will 

remain unaffected” by operation of the commercial gaming facility).  Plaintiffs claim that 

Interior’s rationale was “conclusory” and that something more was required, but they fail to 

identify any statute, regulation, or other legal authority supporting that assertion.  

Plaintiffs also claim that Interior was required to address the relevance of the approval 

under state law, ECF 27 at 24 (Mem. 21), but they do not point to any statutory or regulatory 

provision requiring Interior to do so.  Plaintiffs further argue that because the Amendments were 

conditioned on Interior approval, they do not “‘affirm’ a pre-existing legal reality” but instead, 

create a new legal reality.” Id. at 24-25 (Mem. 21-22).  Plaintiffs ignore the fact that all 

compacts and amendments must be “entered into” before being submitted to Interior, see, e.g., 

25 C.F.R. § 293.7, and during the requisite review period, such agreements are subject to 

Secretarial disapproval.  That such agreements must be approved, or deemed approved, to be 

enforceable under either state or federal law is not “novel and unprecedented” as Plaintiffs 

suggest, ECF 27 at 26 (Mem. 23), but rather entirely routine and customary.   

Plaintiffs further argue that Interior had an affirmative duty to confirm the legality of the 

Mohegan Amendments prior to their deemed approval, id. 26-27 (Mem. 23-24), but that 

requirement does not exist.  Plaintiffs’ heavy reliance on Amador Cty. v. Salazar, 640 F.3d 373 

(D.C. Cir. 2011) for this argument is misplaced.  In that case, the D.C. Circuit addressed whether 

the deemed approval of a compact was judicially reviewable under the APA. Id. at 373.  The 

lower court had dismissed a suit challenging a deemed-approved compact on the basis that such 

deemed approval was “committed to agency discretion” and thus not judicially reviewable, and 

because the deemed approval only extends to “those portions of a compact that are lawful under” 
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IGRA, the “Secretary’s approval by inaction can never violate the statute.” Id. at 377 (internal 

quotations omitted).  The appellate court reversed, finding that IGRA included within its 

provisions “law to apply” even in the deemed approval context, because the statute identifies 

limitations with respect to compacts, and also limitations on where gaming under IGRA can 

occur. Id. at 380-81.  The Court found that those limitations obligated the Secretary to 

disapprove a compact if such limitations were violated. Id. at 381.   

Here, the Motion does not seek dismissal of Plaintiffs’ suit on the basis that the deemed 

approval is unreviewable; thus, Amador Cty. is largely beside the point. To be sure, Amador Cty. 

confirms that the deemed-approval of a compact is judicially reviewable, and signals that a 

deemed approval could be vacated by a court should it find that the compact violates one or more 

of the limitations in IGRA Amador Cty. identified.  However, nothing in the decision requires 

Interior to affirmatively confirm, as part of its Federal Register notice or otherwise, the legality 

of a compact prior to, or in order for, a deemed approval to take effect.  Nor does the case hold 

that absent such confirmation, a deemed approval is per se unlawful as Plaintiffs contend. ECF 

27 at 41 (Mem. 38). Taking “no action” on a compact is permissible under IGRA and only 

requires publication in the Federal Register that the deemed approval occurred. 25 U.S.C. 

§ 2710(d)(8)(A)-(D).  Amador Cty. does not and did not impose additional obligations on Interior 

as a precondition to the deemed approval of the Mohegan Amendments. 

III. Plaintiffs Fail to Plead Plausible Claims in Counts II and III 

A. Plaintiffs Fail to Offer Sufficient Facts to Support Counts II and III 

Plaintiffs’ defense of their second and third claims illustrates the difference between the 

“sheer possibility” that Interior’s approvals are unlawful, rather than the plausibility of such 

allegations that Rule 12(b)(6) requires. Iqbal, 556 U.S. at 678.  Plaintiffs contend that their 
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unsupported assertions must be accepted as true at this stage, ECF 27 at 31 (Mem. 28), but that is 

only the case if the assertions are sufficiently supported by facts establishing the plausibility that 

a violation occurred.  Plaintiffs fail to meet this low bar. 

Counts II and III are premised on Plaintiffs’ unsupported and incorrect assumption that 

when former Acting Assistant Secretary – Indian Affairs Michael Black “return[ed]” the 

Amendments to the Tribes and the State, stating that there was “insufficient information upon 

which to make a decision” on them, see ECF 1-1 at 218-19, such statements reflected a 

“decision” that the Amendments were not properly submitted under 25 C.F.R. Part 293 (“Part 

293”). ECF 3 ¶¶ 103, 106, 114-18; ECF 27 at 28-31 (Mem. 24-28).  Plaintiffs offer no factual 

support for this interpretation, offering instead examples of instances when Interior returned 

compact-related documentation on the basis that the submission did not comply with Part 293. 

ECF 3 ¶ 104; ECF 27 at 28 (Mem. 25).5  Each example, however, includes language not found in 

Mr. Black’s letters: express references to Part 293 and express statements that, because the 

submission did not include one or more of the items listed under 25 C.F.R. § 293.8, the 

submission was incomplete and the 45-day review period was thus not triggered. ECF 1-1 at 5-6; 

id. at 7-8; ECF 27-3 at 15.6   

In stark contrast, Mr. Black’s letters include no such citations, statements, or conclusions. 

ECF 1-1 at 218-19.  Plaintiffs highlight, see ECF 27 at 32 (Mem. 29), that Mr. Black’s letters 

state that review of the Amendments had been “completed”7 at the time; none of the examples 

                                                           
5 Plaintiffs’ attachments to their opposition, see ECF 27-3, fail to assist them and are outside the 
scope of the Court’s review in any event. Ward, 768 F. Supp. 2d at 119.   
6 Plaintiffs’ citation to a press release, see ECF 27 at 28 (Mem. 25), rather than the letters 
themselves, is insufficient for establishing the content of those letters. 
7 Plaintiffs misconstrue Federal Defendants’ arguments, contending that “the Amendments could 
not have been ‘ready for Interior’s review . . . in 2018 and 2019” when Mr. Black’s letter stated 
that such review was “completed” in 2017. ECF 27 at 32 (Mem. 29).  The Amendments were 
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offered by Plaintiffs include such language, nor would they, as such statement is entirely 

inconsistent with a finding that a submission is “incomplete” and thus not yet ready for review.  

Plaintiffs’ interpretation of Mr. Black’s letters are thus unsupported by the facts they offer and 

the Court need not accept such faulty assumptions as true under Rule 12(b)(6).   

B. Count II Seeks to Impose Requirements on Interior that Do Not Apply 
 

In Count II, Plaintiffs contend, based on their unsupported assumptions detailed above, 

that the Amendments were not pending before Interior after Mr. Black’s purported “return”; no 

resubmission occurred; and thus the Amendments could not be approved or deemed approved 

under IGRA.  ECF 27 at 30-31 (Mem. 27-28).  As discussed below, these assertions fail to 

plausibly claim that Interior failed to comply with IGRA.   

i. Plaintiffs Fail to Plausibly Claim that the Deemed Approval of the 
Mohegan Amendments Violates IGRA 
 

Plaintiffs do not respond to Federal Defendants’ arguments, see ECF 16 at 16-18 (Mem. 

12-14), that Mr. Black’s letter regarding the Mohegan Amendments reflects Interior’s 

determination that it would take no action on them, or that the Federal Register publication 

“merely acknowledge[s] that the Mohegan [Amendments] became ‘deemed approved’ under the 

IGRA after 45 days,” Connecticut v. U.S. Dep’t of Interior, 363 F. Supp. 3d 45, 62 (D.D.C. 

2019), as a result.  Instead, Plaintiffs hold fast to their implausible reading of Mr. Black’s letter, 

then couple it with the unsupported claim that Interior was required to “acknowledge” the 

purported “return” and “explain” why the Mohegan Amendments could be deemed approved in 

light of such purported “return.” See ECF 3 ¶ 111; ECF 27 at 30-31 (Mem. 27-28).8  Of course, 

                                                           
properly submitted and ready for review upon submission at the beginning of August 2017, 
approximately 45 days prior to Mr. Black’s letter. ECF 16 at 25-26 (Mem. 21-22). 
8 Plaintiffs further state that Interior was required to “provide a reasoned justification for 
departing from the Cheyenne-Arapaho rule,” ECF 27 at 31 (Mem. 28).  The so-called 
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neither IGRA nor any other authority requires such explanation; after Interior took no action 

within 45 days to disapprove or approve the Mohegan Amendments as Mr. Black’s letter 

reflects, they were deemed approved under IGRA as a matter of law.  At that point, all Interior 

was required to do was publish notice of such deemed approval in the Federal Register, see 25 

U.S.C. § 2710(d)(8)(D), which it did, see 83 Fed. Reg. 25,484 (June 1, 2018) (ECF 1-1 at 249).  

Nothing more was required. 

ii. Plaintiffs Fail to Plausibly Claim that Interior’s Approval of the 
Pequot Amendments Violates IGRA 

 
As with the Mohegan Amendments, Plaintiffs fail to identify any statute, regulation, or 

legal authority that required Interior to do more than it did when it approved the Pequot 

Amendments.  As previously argued, Interior’s approval of the Pequot Amendments included the 

requisite rationale, ECF 16 at 14-16 (Mem. 10-12), and Interior’s approval of the Pequot 

Amendments was not conditioned on any resubmission by Pequot or the State, id. at 18-21 

(Mem. 14-17).  Plaintiffs contend that Federal Defendants’ arguments concerning Interior’s 

reconsideration are not appropriate at this stage, ECF 27 at 32 (Mem. 29), but they ignore that in 

this APA suit, even at the motion to dismiss stage, bedrock administrative law principles, such as 

an agency’s inherent authority to reconsider prior positions, provide the relevant backdrop 

against which the Complaint is evaluated for sufficiency. See, e.g., Lewis, 40 F. Supp. 3d at 151 

(setting forth the APA standard of review when evaluating a Rule 12(b)(6) motion).   

Because there is no statutory or regulatory limitation on Interior’s ability to reconsider 

the Pequot Amendments, Interior properly used its inherent authority to approve such 

Amendments, despite Plaintiffs’ contrary assertions. See ECF 27 at 33-34 (Mem. 30-31).  

                                                           
“Cheyenne-Arapaho rule” is Plaintiffs’ short-hand for the group of sample letters they attached 
to their Complaint and their response brief, not the name of an Interior “policy.” 
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Plaintiffs quibble about whether the word “reconsideration” was used in the approval letters, but 

they cite to no decision interpreting or applying inherent authority that mandates the use of any 

specific terminology.9  Plaintiffs attempt to fall back on the claim that the reconsideration was 

untimely, but that too is a half-hearted response.  Plaintiffs cite the non-binding decision in 

Prieto v. United States, 655 F. Supp. 1187 (D.D.C. 1987), ECF 27 at 33 n.24 (Mem. 30), but that 

case does not establish that the 30-day limit described there is applicable here in any way.  

Regardless, any dependence on Prieto would be misplaced.  That court relied on 

Albertson v. Fed. Commc’n Comm’n, 182 F.2d 397, 398-99 (D.C. Cir. 1950), as holding that an 

agency may reconsider a decision only within the time allowed for an administrative appeal. 

Prieto, 655 F. Supp. at 1191. While Anderson found it was permissible for an agency to exercise 

its reconsideration authority within the time allowed for an appeal, it did not, however, hold that 

such timing was required to ever exercise such authority.  Likewise, Plaintiffs’ cite to Ivy Sports 

Med., LLC v. Burwell, 767 F.3d 81 (D.C. Cir. 2014), is inapposite as that decision simply holds 

that an agency’s “inherent reconsideration authority does not apply in cases where Congress has 

spoken,” id. at 86, which is not the case here.     

Plaintiffs also disregard that timeliness is, in this context, of judicial concern when there 

are other factors present, principally reliance (Plaintiffs do not assert, nor could they, that they or 

any other party relied). See, e.g., Belville Mining Co. v. U.S., 999 F.2d 989 (6th Cir. 1993).  

Timeliness is a factor, but not a dispositive one. Id. at 1001.  There is simply no rule applicable 

                                                           
9 Plaintiffs’ attempt to rely on decisions addressing changes in agency policy, see ECF 27 at 33 
(Mem. 30), is discussed in Section IV below.  Plaintiffs’ cite to Regents of the Univ. of Cal. v. 
Dep’t of Homeland Sec., 908 F.3d 476, 487 (9th Cir. 2018), cert. granted sub nom. Dep't of 
Homeland Sec. v. Regents of the Univ. of Cal., 139 S. Ct. 2779 (2019), but that opinion did not 
examine agency exercise of inherent authority and is irrelevant as to any of Plaintiffs’ claims. 
Instead, the case addressed the reviewability of a decision to rescind the Deferred Action for 
Childhood Arrivals program. 908 F.3d at 494.  
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here that a certain amount of time is, without question, the applicable “window.” ECF 27 at 34 

(Mem. 31). Interior acted, under the circumstances, within a reasonable time, and Plaintiffs have 

failed to plausibly state a claim alleging otherwise. 

C. Count III Fails to Identify any Plausible Statutory or Regulatory Violation 
 

In Count III, Plaintiffs again rely on their unsupported assumption that Mr. Black’s letter 

“decided” that the Mohegan Amendments were not properly submitted to Interior consistent with 

Part 293, and thus the 45-day review period was never triggered. ECF 3 ¶¶ 114-21.  Plaintiffs’ 

defense of this claim relies on a myopic interpretation of 25 C.F.R. § 293.8 that the Court need 

not accept as true under Rule 12(b)(6).  Federal Defendants previously argued that Mohegan’s 

submission complied with 25 C.F.R. § 293.8, as the submission leaves no doubt as to the 

Governor’s authority to have executed the Amendments on behalf of the State. See ECF 16 at 

21-22 (Mem. 17-18).  Plaintiffs respond by arguing that the regulatory provision’s use of 

pronouns would not “make sense” if a “third party, such as the legislature, could supply the 

certification.” ECF 27 at 35 (Mem. 32).  Such response misses the mark. 

The regulation requires that “Certification from the Governor or other representative of 

the State that he or she is authorized under State law to enter into the compact or amendment” be 

submitted, together with other listed documentation, for a compact or compact amendment to be 

considered properly submitted. 25 C.F.R. § 293.8(c).  Here, the Governor signed the Mohegan 

Amendments, ECF 1-1 at 175; the Connecticut legislature ratified the Mohegan Amendments by 

House Joint Resolution No. 301, thereby approving the Governor’s execution of such 

Amendments, id. at 186-91; thereafter, the Connecticut Secretary of State transmitted such 

legislative approval to the Tribes; id. at 186; and Mohegan submitted this documentation to 

Interior consistent with the regulation, id. at 167.  Despite Plaintiffs’ cramped reading of the 
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provision, see ECF 27 at 35 (Mem. 32), all that 25 C.F.R. § 293.8(c) requires is “documentation 

from . . . the State certifying that their respective representatives were authorized to execute the 

proposed compact or amendment.” See 73 Fed. Reg. 74,004, 74,005 (Dec. 5, 2008).  Mohegan’s 

submission meets this standard.  Plaintiffs ignore the proper APA context for evaluating 

compliance with 25 C.F.R. § 293.8, including the agency’s own statements concerning what the 

provision requires, but such context matters to assess the plausibility of Plaintiffs’ claim.  

Ignoring this context may render Plaintiffs’ claims “possible,” but that does not establish the 

“plausibility” of the claims as Rule 12(b)(6) requires. 

IV. Plaintiffs Fail to Plead a Plausible Claim in Count IV 

In Count IV, Plaintiffs allege that the deemed approval of the Mohegan Amendments and 

Interior’s approval of the Pequot Amendments violated the APA because they reflected an 

agency change without adequate explanation; the approvals failed to address certain issues 

Plaintiffs contend needed to be evaluated; and because the approvals failed to respond to 

Plaintiffs’ comments. ECF 3 ¶¶ 123-40. Plaintiffs are wrong on all counts.    

A. There Was No “Agency Change” for Which a Specific Explanation Was 
Required  

 
Plaintiffs’ mischaracterization of Fed. Commc’n Comm’n v. Fox Television Stations, Inc., 

556 U.S. 502 (2009) (“Fox”), shows how they cannot prevail on Count IV.  The heightened 

justification standard outlined in Fox is inapplicable here, for at least three reasons.  

First, there was no “change” in an official agency “policy,” for either the Mohegan 

Amendments or the Pequot Amendments, because the 2017 “returns” were a form of inaction 

and therefore did not create or state an agency “policy” that could subsequently be rescinded. 

Fox itself made a distinction, ignored by Plaintiffs, between an agency rescinding a prior 

determination and not acting “in the first instance.” Fox, 556 U.S. at 514-15; see also Am. Wild 
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Horse Pres. Campaign v. Perdue, 873 F.3d 914, 924 (D.C. Cir. 2017) (describing an “official 

1991 Forest Plan” that was subsequently changed); Sierra Club v. BLM, 786 F.3d 1219, 1226 

(9th Cir. 2015) (requiring a “change in a published regulation or official policy.”).  As previously 

noted, cases that apply Fox have uniformly addressed substantive changes in official agency 

policies, in contexts quite divorced from the situation here. ECF 16 at 25 & n.7 (Mem. 21).  

The district court in Mingo Logan Coal Co. Inc. v. U.S. Envtl. Prot. Agency, 70 F. Supp. 

3d 151, 167-68 (D.D.C. 2014), aff'd sub nom. Mingo Logan Coal Co. v. Envtl. Prot. Agency, 829 

F.3d 710 (D.C. Cir. 2016), correctly recognized that an agency decision not to act did “not 

amount to a policy” potentially subject to a heightened change explanation requirement under 

Fox. 829 F.3d at 726.  The district court’s conclusion, not contradicted by the D.C. Circuit on 

appeal and again ignored by Plaintiffs, is consistent with other decisions, pre- and post-Fox, 

finding no “change of official agency position” in similar circumstances. See, e.g., Smiley v. 

Citibank (S.D.), N.A., 517 U.S. 735, 742-43 (1996) (a Comptroller of the Currency’s regulation 

did not amount to a change in official policy; prior letters from the Comptroller to the President 

and an Opinion letter from the Deputy Chief Counsel did not establish a policy); Dist. Hosp. 

Partners, L.P. v. Burwell, 786 F.3d 46, 58 (D.C. Cir. 2015) (followed in Banner Health v. Price, 

867 F.3d 1323, 1342 (D.C. Cir. 2017)), cert. denied sub nom. Banner Health v. Azar, 138 S. Ct. 

1318 (2018)) (OMB draft was never “on the books” in the first place) (quoting Fox, 556 U.S. at 

515)). Here, too, nothing “which can accurately be described as a change of official agency 

position has occurred.” Smiley, 517 U.S. at 742. 

Plaintiffs also wrongly conflate a “final agency action” in the earlier lawsuit with official 

“agency policy” as addressed in Fox. ECF 27 at 28 (Mem. 35). While this Court’s initial 

determination that the “returns” were, as a form of inaction, themselves subject to judicial review 
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might now be appropriately reassessed, see, e.g., Sw. Airlines Co. v. Transp. Sec. Admin., 832 

F.3d 270, 275 (D.C. Cir. 2016) (“In assessing whether a particular agency action qualifies as 

final for purposes of judicial review, this court and the Supreme Court have looked to the way in 

which the agency subsequently treats the challenged action.”), this Court nowhere suggested at 

the time that it additionally viewed the returns as having established agency “policy.”  It is not 

surprising that Plaintiffs have found no authority supporting their argument.  Neither Fox nor any 

of the decisions construing it have held that if the initial agency action (or inaction) is deemed by 

a court to be a final agency action for APA reviewability purposes it must have established an 

“agency policy” for Fox purposes. And obviously “[a]n ongoing agency program or policy is not, 

in itself, a final agency action under the [APA].” 2 Am. Jur. 2d Administrative Law § 423.  

Plaintiffs similarly assert that the use of the word “completed” in the returns “is an 

obvious change of course that requires explanation.” ECF 27 at 39, 41 (Mem. 36, 38).  But Fox 

insists on a change in official agency policy, not just a “change in course,” as Am. Bar Ass’n v. 

U.S. Dep’t of Educ., 370 F. Supp. 3d 1, 32 (D.D.C.), motion for relief from judgment denied, 388 

F. Supp. 3d 23 (D.D.C. 2019), relied upon by Plaintiffs, acknowledged.  The court there 

extensively analyzed whether new Education Department standards had changed official agency 

policy, finding that two did and one did not. See also Lone Mountain Processing, Inc. v. Sec’y of 

Labor, 709 F.3d 1161, 1164 (D.C. Cir. 2013) (an agency “changing its course” must supply a 

“reasoned analysis indicating that prior policies and standards are being deliberately changed, 

not casually ignored.”).  To the extent Plaintiffs seek to rely on any pre-Fox decision about 

“conflicting precedent,” see, e.g., Ramaprakash v. Fed. Aviation Admin., 346 F.3d 1121, 1125 

(D.C. Cir. 2003) (see ECF 27 at 35, 38), they fail to describe why the returns were “agency 

precedent,” they do not reconcile “precedent” with “policy” under Fox, and their arguments beg 
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the question of whether the “returns” established agency policy at all.  And because Fox 

established a more deferential standard, cases that pre-date Fox are of questionable value, as “it 

is doubtful any applied the deference Fox now requires.” Modesto Irrigation Dist. v. Gutierrez, 

619 F.3d 1024, 1037 (9th Cir. 2010).  Nor, of course, is the pertinent inquiry, pre- or post-Fox, 

whether a “shift” had “real-world consequences.” ECF 27 at 39 (Mem. 36).     

Fox’s heightened standard is inapplicable for two more reasons. Even when there is a 

prior agency official policy that is subsequently changed, a more searching review is required 

only if an agency’s new policy “rests on factual findings that contradict those which underlay its 

prior policy; or when its prior policy has endangered serious reliance interests that must be taken 

into account.” Fox, 556 U.S. at 515.  Neither is true here.  

Courts finding Fox’s standard applicable, including the D.C. Circuit, have consistently 

concentrated on whether an agency has provided a reasoned explanation for disregarding 

previous factual findings. See, e.g., United Steel v. Mine Safety & Health Admin., 925 F.3d 1279, 

1284 (D.C. Cir. 2019) (“MSHA took a new contrary-to-fact position in the 2018 Amendment: 

miners can begin work before the required examination is completed without being exposed to 

adverse conditions.”); Organized Vill. of Kake v. U.S. Dep’t of Agric., 795 F.3d 956, 966 (9th 

Cir. 2015) (“explor[ing] the kind of ‘reasoned explanation’ necessary to justify a policy change 

that rested on changed factual findings”) (citing Fox, 556 U.S. at 538 (Kennedy, J., 

concurring))); Comcast Corp. v. Fed. Commc’n Comm’n, 600 F.3d 642, 658 (D.C. Cir. 2010) 

(agency first specifically interpreted a provision of the Telecommunications Act of 1996 not to 

provide “an independent grant of authority” for the FCC’s regulatory agenda). 

In sharp contrast, there are no prior factual findings here, much less prior factual findings 

that contradict factual determinations made in a subsequent decision.  Plaintiffs misconstrue the 
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returns in asserting that the statement that there was “insufficient information upon which to 

make a decision” was a “factual finding” under Fox.  That statement bears no similarity to the 

detailed and specific factual findings that have been utilized in decisions construing Fox to 

conclude that a more detailed justification is necessary. See, e.g., Friends of Alaska Nat’l 

Wildlife Refuges v. Bernhardt, 381 F. Supp. 3d 1127, 1140 (D. Alaska 2019), appeal dismissed, 

No. 19-35451, 2019 WL 4017747 (9th Cir. July 22, 2019) (agency failed to distinguish prior 

specific factual findings); Indigenous Envtl. Network v. United States Dep’t of State, 347 F. 

Supp. 3d 561, 583 (D. Mont. 2018), order amended and supplemented, 369 F. Supp. 3d 1045 (D. 

Mont. 2018), appeal dismissed and remanded sub nom. Indigenous Envtl. Network v. United 

States Dep’t of State, No. 18-36068, 2019 WL 2542756 (9th Cir. June 6, 2019) (“Here, as in 

Kake, the central issue involves whether the 2017 ROD rests on factual findings that contradict 

those in the 2015 ROD.”).    

The third reason Fox’s heightened explanation standard is inapplicable is that the “prior 

policy [has not] endangered any serious reliance interests.” Fox, 556 U.S. at 515.  Plaintiffs make 

no such claim.  Plaintiffs’ argument depends, then, on a finding that every policy change triggers 

Fox’s heightened standard.  Fox itself rejected that. Id. at 514.  Finally, even if Fox requires an 

explanation for a change in policy under these circumstances, Interior’s explanations were 

adequate. “Changing policy does not, on its own, trigger an especially ‘demanding burden of 

justification[.]’” Mingo Logan Coal Co., 829 F.3d at 718 (quoting Ark Initiative v. Tidwell, 816 

F.3d 119, 127 (D.C. Cir. 2016)).  

But because there was no agency change, this Court must simply assure itself that the 

agency has “examine[d] the relevant data and articulate[d] a satisfactory explanation for its 

action including a rational connection between the facts found and the choice made.” Alpharma, 
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Inc. v. Leavitt, 460 F.3d 1, 6 (D.C. Cir. 2006) (quotations omitted). The agency’s decisions are 

entitled to a “presumption of regularity,” and although “inquiry into the facts is to be searching 

and careful, the ultimate standard of review is a narrow one.” Citizens to Pres. Overton Park v. 

Volpe, 401 U.S. 402, 415, 416 (1971). “The question is not what we would have done, nor 

whether we agree with the agency action.  Rather, the question is whether the agency action was 

reasonable and reasonably explained.” Jackson v. Mabus, 808 F.3d 933, 936 (D.C. Cir. 2015) 

(Kavanaugh, J.).  That narrow and deferential standard of review is more than satisfied here.   

B. Interior’s Explanations Were Adequate 
 
As previously argued, ECF 16 at 25-30 (Mem. 21-26), Interior’s explanations for the 

deemed approval of the Mohegan Amendments and the approval of the Pequot Amendments are 

adequate whether evaluated under the Fox heightened explanation standard or the highly 

deferential “rational connection” APA standard.  In response to the fact that the deemed approval 

Federal Register notice on the Mohegan Amendments was “materially identical to” other 

notices, Plaintiffs simply respond with an unsubstantiated assertion that the point is “not properly 

raised in a Rule 12(b)(6) motion,” ECF 27 at 42 (Mem. 39), together with a quote from Charles 

Dickens.  As to the Pequot Amendments, Plaintiffs repeat, id. at 37 (Mem. 34), assertions from 

their Complaint that particular language should have been included in Interior’s approvals.  

But no such requirement exists in the statute or regulations, or, as explained above, has 

ever been imposed by a court upon review of agency compact “deemed approval” or procedures 

approval notifications.  Moreover, requiring that such language appear in a Federal Register 

notice on compact amendments would be inconsistent with the legal effect under IGRA of 

amendments becoming “deemed approved” after 45 days.  And to the extent that Plaintiffs 

contend that such language would be necessary to satisfy a requirement under Fox regarding the 
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adequacy of an explanation for an “agency change,” they are also wrong.  If Fox is somehow 

applicable, the adequacy of the agency’s explanations must be assessed on the basis of what the 

agency actually said, not on what language Plaintiffs believe must be included to suit their own 

interests.  And, as previously explained, even if the decisions leave “unanswered questions,” the 

obligation to uphold them applies to agency decisions effectuating a change in policy no less 

than it applies to agency decisions that do not effectuate a policy change. See Fox, 556 U.S. at 

513-14.  Plaintiffs offer no coherent justification for disregarding these standards.   

C. Interior Had No Obligation to Directly Respond to Plaintiffs’ Comments  
 

Plaintiffs devote several pages to the argument that Interior had somehow assumed a 

responsibility to respond to its comments. ECF 27 at 43-45 (Mem. 40-42).  Plaintiffs’ arguments 

are premised on the notion that once Interior “accepted” their comments, it was legally obligated 

to “address[]” them “in the approval decisions.” ECF 27 at 43-44 (Mem. 40-41).  Plaintiffs are 

mistaken, and they point to no law or regulation requiring such response. See Vermont Yankee 

Power Co. v. Nat. Res. Def. Council, 435 U.S. 519, 524 (1978) (courts cannot order agencies to 

undertake procedures that are not specifically required by statute or regulation).  Informal 

adjudications “must satisfy only minimal procedural requirements.” Sw. Airlines Co. v. TSA, 650 

F.3d 752, 757 (D.C. Cir. 2011) (internal quotation marks omitted). Those requirements are 

“derived mainly from [5 U.S.C.] § 555 ... and the Due Process Clause.” Butte Cty., Cal. v. 

Hogen, 613 F.3d 190, 194 (D.C. Cir. 2010); accord Pension Benefit Guar. Corp. v. LTV Corp., 

496 U.S. 633, 655-56 (1990).10  Those requirements were met here, and Plaintiffs have failed to 

plausibly allege otherwise. 

                                                           
10 Plaintiffs erroneously emphasize the proposition that its comment letter comprises part of an 
administrative record. ECF 27 at 43 (Mem. 40). That is, of course, a different issue.   
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Plaintiffs’ reliance on Section 555(e) of the APA, see ECF 27 at 44 (Mem. 41), is 

misplaced and based on a misreading of that statutory provision as affording them relief to which 

they are not entitled.  While the provision states that “[p]rompt notice shall be given of the denial 

in whole or in part of a written application, petition, or other request of an interested person 

made in connection with any agency proceeding,” such requirements do not apply here.  

Plaintiffs cite no authority for the proposition that its comment letter was a “written application, 

petition, or other request,” and in any event, a failure by Interior to respond to a letter or 

“application” is not a “denial.” Thompson v. Donovan, No. 13-cv-2988, 2014 WL 5149037, at *7 

(S.D.N.Y. Oct. 14, 2014).  Interior may not have done what Plaintiffs wanted, but “[a] ‘failure to 

act’ is not the same thing as a ‘denial.’” Id. (citing Norton v. S. Utah Wilderness Alliance, 542 

U.S. 55, 63 (2004)). See also Pauley Petroleum, Inc. v. United States, 591 F.2d 1308, 1323 n.23 

(Ct. Cl. 1979), cert. denied, 444 U.S. 898 (1979) (Interior’s failure to act on an “application” did 

not constitute a “denial” within the meaning of 5 U.S.C. § 555(e)).  

And even if Section 555(e) was otherwise applicable, Interior satisfied it by what it did 

say when it said it.  The requirement is “minimal,” Butte Cty., 613 F.3d at 194, and “may even 

diminish[] the burden put on an agency by the APA’s provision for judicial review,” Roelofs v. 

Sec’y of Air Force, 628 F.2d 594, 601 (D.C. Cir. 1980).  Moreover, no explanation or 

notification of any kind is necessary when an agency determination “affirm[s] a prior denial or 

when the denial is self explanatory.” 5 U.S.C. § 555(e).  That is the case here, as the reasons for 

“denying” Plaintiffs’ comments are obvious from Interior’s approvals.  In any event, a statement 

need not contain exhaustive analysis, but need only be “sufficient to advise the party of the 

general basis of the denial.” Gardner v. Fed. Commc’n Comm’n, 530 F.2d 1086, 1089 n.12 (D.C. 
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Cir. 1976).11  All that is necessary is that there be a brief statement as why the agency “chose to 

do what it did.”   Amerijet Int’l, Inc. v. Pistole, 753 F.3d 1343, 1350 (D.C. Cir. 2014) (internal 

quotation omitted). That occurred here. 

CONCLUSION 

For the foregoing reasons, as well as for those previously submitted, see ECF 16, Federal 

Defendants respectfully request that the Court grant the Motion and dismiss all of the claims in 

this case.12 

Respectfully submitted this 12th day of November, 2019. 
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11 See also Ark Initiative v. Tidwell, 895 F. Supp. 2d 230, 242 (D.D.C. 2012), aff’d, 749 F.3d 
1071 (D.C. Cir. 2014) (distinguishing Butte Cty., finding that “explanations that the D.C. Circuit 
has branded too brief [under Section 555(e)] seem to be limited to single, conclusory 
sentences”). 
12 A proposed order is attached hereto. 

Case 1:19-cv-02377-RC   Document 33   Filed 11/12/19   Page 27 of 27


