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 On August 10, 2020, the Court held oral arguments on the Defendants’ motion to dismiss 

and, without any notice to the Navajo Nation or the Court, the Defendants raised an entirely new 

arguments that fell far outside their original pleadings and should arguably be waived. Judy v. 

White, 8 Nav. R. 769, 774 (Chin. Dist. Ct. 2002) (finding that defendant “did not directly raise 

the issue [of standing] in his motion to dismiss and thereby waived it.”). Regardless, the 

Defendants failed to properly meet the substantial burden of a motion to dismiss under Rules 

12(b)(6) and (7) of the Navajo Rules of Civil Procedure (NRCP). Indeed, Defendants have failed 

to cite any law or offer any evidence whatsoever to rebut the Court’s presumption that the 

Navajo Nation’s allegations are true and that this Court maintains jurisdiction. After essentially 

abandoning their pled argument that the SJRFB was an indispensable party, Defendant changed 

course and claimed the Court lacked jurisdiction altogether.  

In their attempt to raise doubt surrounding this Court’s jurisdiction, the Defendants 

blatantly misconstrued the Navajo Nation’s claims. The Navajo Nation’s allegations, however, 

are clear: (1) The Navajo Nation is a sovereign government that has the authority to make and 
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enforce its own laws; (2) the Navajo Nation Council, the legislative body of the Navajo Nation, 

has determined that hemp should be prohibited within the exterior boundaries of the Navajo 

Reservation; (3) the Defendants currently  possess, grow, and attempt to profit from illegal hemp 

on the Navajo Reservation; and (4) as a result of the Defendants’ actions, they have broken the 

Navajo Nation’s laws and should be stopped. No other law preempts or supplants this Court’s 

original jurisdiction to hear these claims. Therefore, this Court should not only find that it 

maintains jurisdiction over all of the Navajo Nation’s claims, but it should also deny the 

Defendants’ pending motion to dismiss and grant the Navajo Nation’s motion for immediate 

injunctive relief. 

I. Relevant Background 

A.  Defendant has repeatedly used the San Juan River Farm Board as a cover to 
serve his own interests by acting beyond the scope of authority delegated by the 
Navajo Nation Council, or even approved by the Farm Board itself.  

 
 Central to Defendant’s argument that the Court lacks authority, is that such authority 

instead resides with the SJRFB.  Aside from the clear legal errors in that argument, Defendants 

own conduct in operation of the SJRFB shows the real world absurdity of the situation he 

argues for – that this established, respected and independent Court lacks authority over a major 

legal issue.  And instead, he gets to have that authority over his own case through the SJRFB, 

an entity he has repeatedly used as an alter ego to advance his own financial interest without 

legal authority.   

 The SJRFB’s violations of the authority granted by the Navajo Nation Council relating 

to hemp have been discussed at length and do not need to be rehashed here. However, 

Defendant has also used the SJRFB to carry out his own agenda without authority, or even a 

vote of the other members of the SJRFB itself.   
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 As fellow SJRFB member Tracy Raymond has affirmed, “[u]nauthorized and illegal 

actions of the SJRFB have become the norm during [Defendant] Dineh Benally’s tenure as 

SJRFB President.” Exhibit 1, ¶ 3, Declaration of Tracy Raymond.  Without the approval or 

knowledge of the other members of the SJRFB, Defendant Benally has used his own company, 

the Native American Agriculture Company, to collect fees to issue “Hemp licenses.”  Id. at ¶ 

6.  The SJRFB never authorized this, Defendants simply started doing it and trying to collect 

funds, a fraud not just on the Nation and SJRFB, but on anyone who has paid the $500 fee for 

an unauthorized and fraudulent permit. 

 Defendant Benally’s unauthorized actions have not just been exclusive to the SJRFB, 

but extended to Washington, D.C. and his a failed attempt to anoint himself as the Navajo 

Nation’s hemp spokesman to the United States Department of Agriculture (“USDA”).  Under 

the 2018 Farm Bill, P.L. 115-334, hemp is only authorized on Tribal lands through a “hemp 

plan” of that Tribe that must also be approved by the USDA.1  The Navajo Nation has never 

submitted a hemp plan to the USDA.  Exhibit 2, ¶ 3, Declaration of Attorney General Doreen 

McPaul.  However, Defendant Benally did submit one under the guise of the SJRFB to 

“attempt to trick the [USDA] into adopting his hemp plan on behalf of the Navajo Nation.”  

Exhibit 1 at ¶ 7.  Defendant did this without authorization of the Navajo Nation or even 

authorization from the SJRFB.  Id. at ¶¶ 7-8.  Due to Defendant Benally’s actions under the 

guise of the SJRFB, the Navajo Nation Attorney General had to step in to set the record 

straight with the USDA.  See Exhibit 2.  Ultimately, the USDA agreed with the Navajo Nation 

                                                           
1 The Nation’s one authorized hemp pilot project was created pursuant to the 2014 Farm Bill, P.L. 113-79, which 
permitted experimental research projects conducted by Tribes in partnership with a university.  The Nation has 
partnered with New Mexico State University on the Navajo Agricultural Products Industry pilot project.  
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and the Attorney General and rightfully rejected, in writing, Defendant Benally’s bogus ‘hemp 

plan.’  See Exhibit 3, USDA letter denying Benally hemp plan.  

 Neither of these actions were approved by the SJRFB.  This pattern of acting without 

regard for the Nation’s laws or even approval of the SJRFB clearly demonstrate the real world 

implications of Defendants’ argument.  This Court is the best and only proper venue for this 

critical legal issue.  To find otherwise would only serve to empower Defendant Benally’s 

illegal attempts to empower and enrich himself through the SJRFB while eroding the status of 

this Court and the laws of the Navajo Nation in the process.  

II. Navajo Nation Code 

A. Title 7 of the Navajo Nation Code is controlling and clearly establishes this 
Court’s jurisdiction over this dispute. 

 
Title 7 of the Navajo Nation Code governs the Navajo Nation’s judiciary system. It 

provides, in part, that the “District Courts of the Navajo Nation shall have original jurisdiction 

over . . . [a]ll civil actions in which the defendant: (1) is a resident of Navajo Indian Country; or 

(2) has caused an action or injury to occur within the territorial jurisdiction of the Navajo 

Nation.”  7 N.N.C. § 253(2) (emphasis added). The Courts also maintain jurisdiction over “[a]ll 

matters provided by Navajo Nation statutory law, Diné bi beenahaz’áanii, and Navajo Nation 

Treaties with the United States of America or other governments.” Id. § 253(3).  

B. Title 3 of the Navajo Nation Code cannot confer jurisdiction over this dispute to 
farm boards as hemp remains illegal throughout the Nation and § 65 can only 
apply to legal activity. 
 
The first words of 3 N.N.C. § 65, the provision entirely relied upon by defendant, are 

“Subject to applicable laws.”  By its own plain language this provision cannot possibly extend 

jurisdictional authority in contravention to the laws of the Navajo Nation Council. 
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Before 3 N.N.C. § 65 was amended in 2014, it provided that, “[s]ubject to applicable 

laws, each Farm Board shall have the . . . powers to serve as mediators by resolving disputes of 

land use rights, fences, land boundaries, rights-of-way, weed or pest control, water use 

assessments or other agricultural related disputes, within the Navajo Reservation, except 

disputes involving divorce, separation, and probate which shall be resolved by the Navajo 

Nation Courts.” It further provided that “[u]nresolved disputes shall be submitted to the office 

of Hearings and Appeals, although the Board may submit its own recommendations.” Id. In 

2014, the Navajo Nation Council amended this provision to state that Farm Boards had the 

power to “use land, grazing and farm dispute procedures approved by the Resources and 

Development Committee to mediate disputes of land use rights, fences, and boundaries, rights-

of-way, weed or pest control, domesticated or wildlife animal trespass, annual irrigation 

operation and maintenance assessments or other agricultural related disputes, associated with 

the Farm Board’s project lands.” Nav. Res. No. CD-76-14. The Resources and Development 

Committee has never approved any such procedures, nor could they for hemp, which remains 

prohibited throughout the Navajo Nation.   

Nowhere in this section does it remotely contemplate delegating authority to farm boards 

to determine the legality of crops prohibited by the Navajo Nation Council.  To argue it did, 

would strip the Navajo Nation Council of its sovereignty and elevate farm boards to the position 

of deciding if marijuana, opium or cocaine precursor plants were permissible on Navajo farms.   

III. Standard of Review 

When the Court’s jurisdiction is challenged, the defendant has either “file[d] a motion to 

dismiss under NRCP 12(b)(1) . . . or the court on its motion [has] question[ed] whether it has 

jurisdiction over the dispute.” Trust v. Chavez, 8 Nav. R. 417, 424 (Nav. Sup. Ct. 2004). 
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However, “[a]bsent any contradictory evidence presented in the case, the court is restricted to 

reviewing the complaint for sufficiency, and must take all factual allegations as true and make 

all reasonable inferences in favor of the plaintiff.” Id. (citing Casio, Inc. v. S.M. & R, Inc., 755 

F.2d 528, 530 (7th Cir. 1985)). Indeed, “[i]f the plaintiff makes sufficient factual allegations, the 

defendant does not dispute them, and no contradictory evidence is presented, the court must take 

them as true and find jurisdiction.” Id. Given that the Defendants did not file a motion to dismiss 

under NRCP 12(b)(1) for lack of jurisdiction, the Court is restricted to considering its own 

jurisdiction based on the facts presented in the complaint and must consider these facts as true, 

particularly given that the Defendants have not provided any evidence whatsoever to rebut this 

presumption. Thus, as demonstrated below, the Navajo Nation has not only overcome the 

Defendants’ motion to dismiss, but has also shown that this Court clearly retains jurisdiction 

over this matter. 

IV. Argument 

A. This Court maintains jurisdiction over this action. 

It is well-established that the Navajo Nation district courts maintain “original jurisdiction 

over . . . [a]ll civil actions in which the defendant: (1) is a resident of Navajo Indian Country; or 

(2) has caused an action or injury to occur within the territorial jurisdiction of the Navajo 

Nation.”  7 N.N.C. § 253(2). Their jurisdiction, unlike that of federal courts, is broad and far-

reaching. Judy v. White, 8 Nav. R. 510, 530 (Nav. Sup. Ct. 2004) (“The Council could have 

restricted the Navajo Nation district courts’ jurisdiction to the same limited cases and 

controversies as the federal courts, but did not.”). Moreover, unless the Navajo Tribal Council 

explicitly removes or limits this power, the Courts’ jurisdiction remains intact. See id.; Plummer 

v. Brown II, 6 Nav. R. 88, 90 (Nav. Sup. Ct. 1989)  
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Here, the Navajo Nation has alleged that Defendant Benally is a resident of the Navajo 

Reservation and each Defendant has caused an action or injury to occur within the external 

boundaries of the Navajo Nation. Under these facts, which must be taken as true, this Court 

possesses original jurisdiction over this matter and may enjoin the Defendants from violating the 

Navajo Nation’s laws. Nelson v. Initiative Committee to Reduce Navajo Nation Council, 9 Nav. 

R. 350, 363 n.5 (Nav. Sup. Ct. 2010) (“[T]he Navajo courts are fully able to measure the action 

taken against the existing law, and to determine whether the law has been violated, and when 

called upon to do so the court may not decline the obligation to do so.”); Office of Navajo Nation 

President and Vice-President v. Navajo Nation Council, (“The court uses its discretionary 

injunctive power to make whole again a party whose rights have been violated.”). Accordingly, 

this Court should exercise jurisdiction over this action and enjoin the Defendants from further 

harming the Navajo Nation and its citizens. 

B. Defendant’s sole argument that 3 N.N.C. § 65 strips the Nation’s Courts of 
jurisdiction does not apply and, if it did, would lead to the absurd result of 
allowing rogue farm boards to legalize drugs that remain banned across the 
Navajo Nation. 

 
The Defendants erroneously claim that 3 N.N.C. § 65 deprives this Court of jurisdiction 

over the Navajo Nation’s claims. This argument fails for at least two reasons. First, Section 65, 

in its entirety, is “subject to [the] applicable laws” of the Navajo Nation and, second, Defendants’ 

claims fall far outside the scope of Section 65.  

The authority that the Farm Board derives from Section 65 is “subject to [the] applicable 

laws” of the Navajo Nation. In other words, the Farm Board has no authority to resolve disputes 

that are barred by the Navajo Nation Code and any other applicable laws. Thus, given that the 

Navajo Nation prohibits industrial hemp, the Farm Board has no authority to legalize or regulate 

it, and OHA likewise has no authority to resolve disputes that are outside the Farm Board’s 
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regulatory authority. Any reliance on Section 65 is therefore misplaced and the Court should 

find that it maintains jurisdiction on this reasoning alone. 

 Defendants’ material misrepresentations of the Navajo Nation’s claims also render 

Section 65 wholly misplaced. To be sure, the Navajo Nation makes no allegations against 

Defendant Navajo Gold Company that fall remotely within the Farm Board’s regulatory powers. 

The Navajo Nation alleges that “Navajo Gold Company has violated, and is violating, the laws 

of the Navajo Nation by distributing and selling industrial hemp within the exterior borders of 

the Navajo Nation.” Compl. ¶ 49 (emphasis added). As a remedy, the Navajo Nation seeks to 

“enjoin[] . . . Navajo Gold Company from violating Plaintiff’s laws prohibiting all types of 

industrial hemp.” Compl. ¶ 51. Section 65 does not address the distribution or selling of industrial 

hemp, or any product for that matter, and the fact that Defendants Benally and Navajo Gold 

Company are in possession of a banned substance is by itself enough to trigger a cause of action 

that may be enjoined by this Court. The Farm Board does not, and cannot, regulate conduct 

outside the authority that the Navajo Nation’s governing body has granted to it. To rule 

otherwise, would allow a rogue farm board – such as the one controlled by Defendant Benally – 

to legalize opium, marijuana or any equally dangerous drug that is rightfully banned by the 

Navajo Nation.   

Similarly, the Navajo Nation alleges that Defendants Benally and NAAC have violated, 

and are violating, the laws of the Navajo Nation by “cultivating, growing, possessing, 

developing, and propagating industrial hemp” on the Navajo Reservation. Compl. ¶¶ 47-48. 

These allegations, again, stem from the Defendants’ possession of a prohibited substance and do 

not contest any matters regulated by the Farm Board or OHA (e.g., “land use rights, fences, and 

boundaries, rights-of-way, weed or pest control, domesticated or wildlife animal trespass, annual 
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irrigation operation and maintenance assessments or other agricultural related disputes, 

associated with the Farm Board’s project lands”). Additionally, the Navajo Nation’s second 

cause of action alleges that Defendants Benally and NAAC are “violating the laws of the Navajo 

Nation by issuing licenses and permits for industrial hemp for entities to cultivate, grow, possess, 

develop, or propagate industrial hemp.” Compl. ¶¶ 54-55.  

Nowhere in Section 65 does it provide the Farm Board with any powers to issue licenses 

and permits on behalf of the Navajo Nation, much less for anything related to industrial hemp. 

Indeed, the next logical step of Defendant’s argument – and perhaps in his farming plans – would 

be that the farm board can authorize marijuana production and that the Navajo Nation Council 

would be powerless to stop him and his Farm Board. To be sure, Section 65, as amended by 

Navajo Resolution No. CD-76-14, authorizes the Farm Board to recommend to the Resources 

and Development Committee and Bureau of Indians Affairs the granting” and “subleasing of 

agricultural land use permits.” Section 65(A)-(B). Thus, Section 65 is completely inapplicable 

to the Navajo Nation’s claims and certainly does not govern how they must be brought. The 

Defendants’ evaluation of Section 65 is flawed and this Court should find that it has no bearing 

on the Navajo Nation’s claims or the Court’s jurisdiction in this action. 

C. Navajo fundamental law confirms this Court’s jurisdiction. 

Navajo teachings counsel that “[a]ll public officials in the Nation have a fiduciary 

responsibility to the Navajo people to execute the trust the People have placed with them in the 

administration of the government.” Thinn v. Navajo Generating Station, 9 Nav. R. 140, 143 

(Nav. Sup. Ct. 2007); 1 N.N.C. § 203(B) (“All leaders chosen by the Dine are to carry out their 

duties and responsibilities in a moral and legal manner in representing the people and the 

government”). It is “vital” that they are “accountable to all the laws of the Navajo Nation—
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statutes, court rulings, rules and regulations.” In re Seanez, 9 Nav. R. 416, 417 (2010). Thus, 

given that Defendant Benally claims to be an elected official of the San Juan Farm Board, he, as 

“naat’aanii,” is “accountable to the People in [his] conduct thereof.” As alleged, he has abused 

and broken the laws of the Navajo Nation. To make amends, and achieve hózhó in this matter, 

Navajo law supports and confirms this Court’s jurisdiction to address the harms he has caused. 

D. The Defendants have failed to satisfy the prerequisites of a motion to dismiss 
and should be denied. 

 
Given that the Court retains jurisdiction over this matter, the Defendants’ motion to 

dismiss should be denied. Indeed, “[a]bsent any contradictory evidence presented in th[is] case, 

the court is restricted to reviewing the complaint for sufficiency, and must take all factual 

allegations as true and make all reasonable inferences in favor of the plaintiff.” Trust, 8 Nav. R. 

at 424 (citation omitted).  Defendants did not file a motion to dismiss under NRCP 12(b)(1) for 

lack of jurisdiction; they only filed a motion to dismiss under NRCP 12(b)(6) and (7), claiming, 

respectively, that the corporate defendants do not exist and the San Juan Regional Fam Board is 

an indispensable party that must be joined. They then presented no evidence on either issue and 

changed their argument to be that the farm board controlled by Defendant Benally had authority 

to hear this case instead of this Court.  These arguments have completely failed to meet the high 

standard required for a motion to dismiss and should be rightfully rejected to prevent further 

delay on this important issue to the health, well-being and sovereignty of the Navajo Nation.   

For the reasons provided in this supplemental brief and the Navajo Nation’s response to 

the Defendants’ motion to dismiss2, the Defendants have fallen significantly short from meeting 

their high burden to justify dismissal. The Defendants’ motion to dismiss must be denied. 

                                                           
2 The Navajo Nation’s response further addressed the second alternative for finding that a party is indispensable. As 
argued there, the San Juan Farm Board has never possessed a protectable interest in issuing permits or licenses on 
behalf of the Navajo Nation and is therefore not an indispensable party under NRCP Rule 19(a)(2). Because the 
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CONCLUSION 

This Court maintains jurisdiction over this action and should quickly dispose of the 

Defendants’ attempts to further derail this case. Defendants’ illegal possession and growth of 

hemp on the Navajo Reservation is endangering the health, welfare, and safety of the People of 

the Navajo Nation. Defendants’ illegal issuance of hemp permits and attempts to mislead the 

USDA are threatening the business relations and reputation of the Navajo Nation, as well as its 

lands. Thus, in finding that this Court maintains jurisdiction, it should also deny the Defendants’ 

pending motion to dismiss and promptly grant the Navajo Nation’s motion for a temporary 

restraining order and preliminary injunction. 

Respectfully submitted this 20th day of August, 2020. 

 

Charlie Galbraith 
Special Counsel, Navajo Nation 
Phone: (602) 432-1847   
CGalbraith@jenner.com 

 
 
Certificate of Service 
 On August 20, 2020, I have provided this motion via U.S. mail to Counsel for 
Defendant Dineh Benally, Mr. David Jordan. On the above date, it was also provided to the 
Clerk of the Court, by electronic mail, fax and United States Postal Service mail.   
/s/ Charlie Galbraith 
Charlie Galbraith 
Special Counsel, Navajo Nation 

                                                           
Defendants have failed to satisfy both prongs of Rule 19(a), the Court’s inquiry may stop there. The Defendants have 
failed to demonstrate that the San Juan Farm Board is an indispensable party. 


