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Lee A. Storey (011989) 
Sara V. Ransom (024099) 
TSL LAW GROUP, PLC 
8096 N. 85th Way, Suite 105 
Scottsdale, Arizona 85258 
Telephone: (602) 803-8811 
lee@tsllawgroup.com 
sara@tsllawgroup.com 
Attorneys for the Central Arizona Irrigation & Drainage District 
 

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Ak-Chin Indian Community, 
Plaintiff, 

v. 
Maricopa-Stanfield Irrigation & Drainage 
District; Central Arizona Irrigation & 
Drainage District. 

Defendants. 

 Case No.: 2:20-cv-00489-JJT 
 

MOTION TO DISMISS 
 
[Oral Argument Requested] 

Pursuant to Federal Rules of Civil Procedure, Rules 12(b)(7), 12(c), 12(h)(2)(B), and 

19(a)-(b), and Local Rules of the United States District Court for the District of Arizona, 

LRCiv 12.1(c), the Central Arizona Irrigation and Drainage District (“CAIDD”) hereby 

moves to dismiss the Complaint filed by the Ak-Chin Indian Community (“Ak-Chin”).  By 

its Complaint, the Ak-Chin assert certain rights to Central Arizona Project (“CAP”) waters 

granted by a settlement act with the United States. The Complaint alleges degradation of 

the Ak-Chin’s absolute, “exclusive” right to receive Central Arizona Project (“CAP”) 

waters for “agricultural use.”   However, what the Ak-Chin are actually seeking to 

accomplish by this litigation is an expansion of its water settlement rights such that third 

parties—including CAIDD and its co-Defendant Maricopa-Stanfield Irrigation and 

Drainage District (“MSIDD”)1—are obligated to deliver waters that satisfy potable water 

quality standards dictated by the Ak-Chin.   

                                            
1  CAIDD and MSIDD are collectively referred to herein as the “Districts.” 
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The documents the Ak-Chin reference and attach to the Complaint demonstrate that 

it has never been entitled exclusively to “CAP” waters, and further demonstrate that the 

quality requirements the Ak-Chin now seek to impose are not secured by the Ak-Chin’s 

water settlement rights, nor have such quality assurances been contractually assumed by the 

Districts.   Indeed, considering the distance the Colorado River water travels before reaching 

the Ak-Chin Reservation, imposing a drinking water standard on any third party—let alone 

two irrigation districts who happen to be situated in Arizona at one end of a 1,450 mile long 

river with a 264,000 square mile watershed—is not just inequitable, but is a practical 

impossibility.   

These substantive allegations are not, however, properly before this Court, nor is 

CAIDD asking the Court to resolve the crux of the case by this Motion to Dismiss.  Rather, 

as the Complaint repeatedly claims, this dispute is about the Ak-Chin’s “federal water 

rights” secured via a settlement and contracts with the United States. Complaint at ¶¶ 2, 20-

25,64.  The United States is a required party, and must be joined to avoid duplicative 

litigation with potentially inconsistent outcomes that could be detrimental to the United 

States’ interests.  See Havasupai Tribe v. Anasazi Water Co., LLC, 321 F.R.D. 351 (D. Ariz. 

2017); Franz v. East Columbia Basin Irr. Dist., 383 F.2d 391 (9th Cir. 1967). 

Additionally, or alternatively, the Complaint should be dismissed because the 

alleged rights asserted by the Ak-Chin arise from a water settlement, which is properly 

administered and enforced by the state adjudication court.  See, e.g, A.R.S. §§ 45-251(3), 

257.  Thus, this Court should abstain from this litigation because the asserted relief should 

be resolved, if anywhere, by the Arizona water adjudication court.  See Colorado River 

Water Conser. Dist. v. United States, 424 U.S. 800, 819 (1976). 

LRCIV 12.1(C) CERTIFICATION 

Counsel for CAIDD, MSIDD and Ak-Chin telephonically met and conferred on 

April 30 to determine whether the parties could resolve their differences without needing to 

resort to motion practice.  Pursuant to LRCiv 12.1(c), despite good faith efforts, counsel for 
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CAIDD hereby certifies that the parties were unable to agree on the matters raised by this 

Motion to Dismiss.  CAIDD thus details its grounds for dismissal, which are supported by 

the following memorandum of points and authorities.  

MEMORANDUM OF POINTS AND AUTHORITIES 

I. FACTUAL AND PROCEDURAL POSTURE 

By the Complaint, the Ak-Chin allege the following:2 

a. Ak-Chin Water Rights Settlement Acts. 

In 1978, Congress enacted Public Law 95-328, referred to as the “Ak-Chin Indian 

Water Rights Settlement Act of 1978” (the “1978 Act”).  Complaint, ¶ 15. The stated 

purpose of the 1978 Act was, generally speaking, to resolve “the claims of the Ak-Chin 

Indian Community for water….”  1978 Act, Section (a).  To accomplish this purpose, the 

1978 Act contemplated delivery of 85,000 acre-feet annually of groundwater to the Ak-

Chin “through construction of a well field and water delivery system from nearby Federal 

lands and by obligating the United States to meet the Ak-Chin community’s needs for a 

permanent supply of water in a fixed amount to be available upon a date certain, in exchange 

for a release of all claims….” 1978 Act, Sections (1)(b)(5), 2(a) (directing the Secretary of 

the Interior to determine a source of groundwater for use by the Ak-Chin), and 2(b)(1); 

Complaint, ¶ 21.    The water delivered to the Ak-Chin was to be “suitable for irrigation.” 

1978 Act, Section 3; Complaint, ¶ 21. 

In 1984, Congress enacted PL 98-530, the Ak-Chin Indian Settlement Act of 1984 

(the “1984 Act”).  The 1984 Act did not replace the 1978 Act, but was instead intended to 

give effect to an “Agreement in Principle for Revised Ak-Chin Water Settlement” executed 

by the Ak-Chin and the United States in 1983.  1984 Act, Section 1(1).  The 1984 Act 

allowed for annual deliveries of surface water “suitable for agricultural use….”  1984 Act, 

Section 2(a); Complaint, ¶¶ 23-24.  To satisfy its water delivery requirements under the 

                                            
2  In detailing the factual allegations, CAIDD does not admit to any alleged facts and 
reserves the right to deny all allegation in a responsive pleading should the Court deny this 
Motion in whole or in part.   
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1984 Act, the United States was obligated, at its expense, to “design, construct, operate, 

maintain, and replace, at no cost to the [Ak-Chin], such facilities, including any aqueduct 

and appurtenant pumping facilities, powerplants and electric power transmission facilities, 

which may be necessary.”  1984 Act, Section 2(e); Complaint, ¶ 31.   

b. Contracts Between the Ak-Chin and The United States. 

Consistent with the requirements of the 1978 Act and the 1984 Act, the United States 

agreed to assume the expense of construction and on-going operation and maintenance of 

water delivery systems.  Complaint, ¶ 31.  As the Ak-Chin acknowledge in the Complaint, 

use of groundwater to satisfy Ak-Chin water rights is authorized under several 

circumstances with respect to the United States’ water delivery obligations.  Complaint at 

¶ 34.   

The Contract Between the United States and the Ak-Chin Indian Community to 

Provide Permanent Water and Settle Interim Water Rights, effective October 2, 1985 

(“1985 Contract”),which is attached to the Complaint, specifically provides that nothing 

therein “shall be construed to enlarge or diminish the authority of the Secretary with regard 

to the Colorado River.” 1985 Contract, Section 14, Exhibit A to Complaint.  The Secretary’s 

obligations with respect to the Colorado River are not exclusive to the Ak-Chin, and extend 

to multiple other interest holders entitled to allotments of Colorado River waters delivered 

through the Central Arizona Project (“CAP”) canal.  See generally, 1985 Contract, Section 

4; Complaint, ¶¶ 24, 36. 

The Ak-Chin allege that “through this lawsuit” it seeks “to ensure that Ak-Chin 

receives the quality of water it is entitled to receive under the Ak-Chin Settlement Act and 

related contracts.” Complaint at ¶ 9.   The Ak-Chin does not allege that it has any contracts 

with the Districts.  That is because “the Ak-Chin Settlement Act and related contracts” are 

between the United States and Ak-Chin.  Complaint at ¶¶ 2, 32-35.    

c. Contracts Between the United States and the Districts. 

As referenced in the Ak-Chin Complaint at ¶¶ 36-38, on December 1, 1988, the 

Districts contracted with the United States to operate and maintain certain water distribution 
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facilities constructed by the United States for the purpose of delivering CAP waters to the 

Ak-Chin and the Districts.  See Agreement Among the United States, the Central Arizona 

Irrigation and Drainage District, and the Maricopa-Stanfield Irrigation and Drainage 

District, Providing for the Operation and Maintenance of the Santa Rosa Canal of the 

Central Arizona Project (“1988 Contract”), attached as Exhibit 1.3  The United States 

entered the 1988 Contract to comply with its obligations not only to the Ak-Chin, but also 

to other users of CAP waters who depend upon the Santa Rosa Canal to take delivery of 

CAP (and other) waters. 1988 Contract, Section I, pp. 1-2.  The 1988 Contract notes that it 

was necessitated by the fact that the “water distribution systems shall be shared by various 

Indian entities and non-Federal entities…”  Id. at p. 2.  The 1988 Contract authorizes the 

Districts to “discharge groundwater” into the water distribution system.  1988 Contract, 

Section IV(3)(3) at p. 7, Exhibit 1.     

d. Claims Alleged Against the Districts. 

Based upon its allegations of “exclusive” rights to CAP water of a particular quality 

within the Santa Rosa Canal, see, e.g., Complaint ¶ 29, the Ak-Chin allege four claims 

against both CAIDD and MSIDD: (1) Interference with Senior Water Right, (2) Nuisance, 

(3) Trespass, and (4) Unjust Enrichment.  It seeks injunctive relief as to each claim and 

asserts no claim to monetary damages from the Districts.    

                                            
3  Although not attached to the Complaint, this Court may take judicial notice of the 
1988 Contract and facts “not subject to reasonable dispute” or “generally known” therein.  
Fed. R. Evid. 201(b); Khoja v. Orexigen Therapeutics, Inc., 899 F.3d 988, 999 (9th Cir. 
2018), cert. denied sub nom. Hagan v. Khoja, 139 S. Ct. 2615, 204 L. Ed. 2d 264 (2019).  
Alternatively, as the 1988 Contract forms, at least in part, the basis of the Ak-Chin’s asserted 
claims against the Districts (see Complaint at ¶¶ 5, 36-38), it should be incorporated by 
reference.  Id. at 1002.  Moreover, “unlike judicial notice, a court ‘may assume [an 
incorporated document's] contents are true for purposes of a motion to dismiss under Rule 
12(b)(6).’” Id. at 1003 (quoting Marder v. Lopez, 450 F.3d 445, 448 (9th Cir. 2006). 
Notably, the Districts are not referencing provisions of the document to dispute the facts 
alleged in the Complaint, but rather to address selective omissions in the Ak-Chin 
Complaint, like, for example, the fact that the Santa Rosa Canal was constructed to deliver 
surface and groundwater to numerous interest-holders, not just the Ak-Chin.  Id. at 1002 
(observing that the incorporation by reference doctrine “prevents plaintiffs from selecting 
only portions of documents that support their claims, while omitting portions of those very 
documents that weaken—or doom—their claims”). 
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The United States is not named as a party to these proceedings.  There are no 

allegations in the Complaint, or in any documents attached to the Complaint, indicating that 

the United States has waived its sovereign immunity with respect to the Ak-Chin Settlement 

Act and related contracts. 

II. ARGUMENT  

a. The Allegations of The Complaint Dictate Dismissal. 

A motion to dismiss should be granted where the well-pled factual allegations of a 

Complaint, interpreted for the benefit of the plaintiff, reveal that dismissal is required. 

See In re Tracht Gut, LLC, 836 F.3d 1146, 1150 (9th Cir. 2016) (“At the motion to dismiss 

phase, the trial court must accept as true all facts alleged in the complaint and draw all 

reasonable inferences in favor of the plaintiff.”).  As further detailed below, the allegations 

of the Complaint, viewed in favor of the Ak-Chin, demonstrate that the United States’ 

interests are not aligned with or adequately represented by the Ak-Chin or the Districts, so 

it must be joined in this matter in accordance with Rule 19(a), F.R.C.P.  The allegations of 

the Complaint further establish that all four factors in the Rule 19(b) F.R.C.P. analysis 

support dismissal of this matter.  Additionally, or alternatively, because this is a water rights 

matter wherein the United States has consented to jurisdiction in Arizona’s adjudication 

court,4this Court should abstain from this matter in favor of resolving all water rights in a 

single, unified proceeding.     

b. The United States Is A Required Party 

Rule 19(a), Federal Rules of Civil Procedure provides that a “person who is subject 

to service of process and whose joinder will not deprive the court of subject-matter 

jurisdiction must be joined as a party if: 

                                            
4  The McCarren Amendment waived sovereign immunity of the United States and 
Indian tribes in general stream adjudications. 43 U.S.C. § 666(a).  The adjudication includes 
claims of the United States and Indian tribes, A.R.S § 45-251(3), “claims based on federal 
law” A.R.S § 45-251, and prior settlements and decrees, A.R.S. § 45-261(A)(1).  The 
adjudication court has continuing jurisdiction to administer and enforce. A.R.S. 
§ 45-257(B)(3).   
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(A) in that person's absence, the court cannot accord complete relief 
among existing parties; or 
(B) that person claims an interest relating to the subject of the action and 
is so situated that disposing of the action in the person's absence may: 

(i) as a practical matter impair or impede the person's ability to protect 
the interest; or 
(ii) leave an existing party subject to a substantial risk of incurring 
double, multiple, or otherwise inconsistent obligations because of the 
interest. 

Rule 19(a), F.R.C.P. 

 In this case, the United States owns the water distribution systems that are at issue in 

this litigation, and operates them for the benefit of the Ak-Chin (as well as other third 

parties).  The United States therefore “has a legal interest in this litigation based on its 

obligation as the legal owner of the rights asserted by the Tribe.”  Havasupai Tribe, 321 

F.R.D. at 354 (citing Puyallup Indian Tribe v. Port of Tacoma, 717 F.2d 1251, 1254 (9th 

Cir. 1983)).  As a result, the absence of the United States from these proceedings deprives 

the Court of the ability to provide complete relief to the parties because the United States 

will not be bound by the outcome.  The United States, if not joined, would be free to re-

litigate the issues should it be dissatisfied with any aspect of the final determination.  Id.  

Under such circumstances, “the United States is a necessary party because in its absence 

this action cannot afford complete relief to the parties.”  Id. at 355.  The United States must 

be joined in these proceedings. 

c. The United States Cannot Be Joined, And Consideration of Rule 19(b) 
Factors Support Dismissal. 

Where, as here, the elements of Rule 19(a) are satisfied, and an unnamed party 

should be joined in the litigation, Rule 19(b) provides: 
 
If a person who is required to be joined if feasible cannot be joined, the court 
must determine whether, in equity and good conscience, the action should 
proceed among the existing parties or should be dismissed….  
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The United States is sovereign, and there is no indication that it has waived its 

sovereignty or otherwise consented to jurisdiction in this Court.   Although required, the 

United States cannot be joined.  See Havasupai Tribe,321 F.R.D. at 354-55.  This Court 

must therefore evaluate whether the matter should, in equity and good conscience, be 

dismissed.  In evaluating dismissal, the Court typically evaluates four factors.  Where, as is 

the case here, however, “the necessary party is immune from suit, there may be very little 

need for balancing Rule 19(b) factors because immunity itself may be viewed as the 

compelling factor” warranting dismissal. Id. at 355 (internal quotation omitted).  

Should this Court nonetheless evaluate the Rule 19(b) factors, the “factors for the 

court to consider include:” 

(1) the extent to which a judgment rendered in the person's absence might 
prejudice that person or the existing parties; 
(2) the extent to which any prejudice could be lessened or avoided by: 

(A) protective provisions in the judgment; 
(B) shaping the relief; or 
(C) other measures; 

(3) whether a judgment rendered in the person's absence would be adequate; 
and 
(4) whether the plaintiff would have an adequate remedy if the action were 
dismissed for nonjoinder. 

Rule 19(b), F.R.C.P. 

Each of the Rule 19(b) factors supports dismissal.  As discussed above, the first 

factor, prejudice, is satisfied where the absence of a party exposes the existing defendants 

to the expenditure of money, time and effort to resolve one lawsuit, only to be faced with 

substantially similar litigation brought by a previously unnamed party with similar interests.  

See Havasupai Tribe, 321 F.R.D. at 354 (“The Plaintiffs did not present, and this Court us 

unaware, of any precedent that indicates that the United States is not a necessary party when 

a Native American tribe seeks to protect is interests that are appurtenant to the property that 

the United States holds in trust for the tribe.”).  Moreover, the complexity of water rights 

cases such as the instant matter, including the potentially adverse interests of the United 

Case 2:20-cv-00489-JJT   Document 12   Filed 05/08/20   Page 8 of 32



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
9 

 

States vis á vis the Ak-Chin with respect to its CAP obligations to the Ak-Chin and 

numerous third parties, render it infeasible to shape relief to decrease prejudice to any party.  

Id. at 357.  The second factor therefore supports dismissal. 

The third factor, whether judgment would be adequate if rendered in the absence of 

the United States, decidedly favors dismissal because the Ak-Chin’s success in this case is 

likely harmful to United States’ interests.  The Ak-Chin seek to enjoin the Districts’ use of 

groundwater at a time when the Ak-Chin are aware that the Districts may soon be without 

access to surface water supplies.  Complaint ¶ 50.  A successful outcome for the Ak-Chin 

may be ruinous to the Districts.  Because the Districts’ ability to fulfill its separate 

obligations to the United States under the 1988 Contract would be hindered by the Ak-

Chin’s success in this suit, the United States is an indispensable party. Cf. Franz v. East 

Columbia Basin Irr. Dist., 383 F.2d 391 (9th Cir. 1967) (“…success by appellant in this 

action would directly and injuriously affect the interests of the United States.  It has 

previously been held that the United States is an indispensable party to a suit involving 

rights under a repayment contract.”).   

The final factor—whether plaintiff would have an adequate remedy if the action 

were dismissed—“indicates that the court should consider whether there is any assurance 

that the plaintiff, if dismissed, could sue effectively in another forum where better joinder 

would be possible.”  See Advisory Committee Notes, Rule 19, Amended Rule.  As further 

detailed in Section II(d), infra, this matter can, and should, be instituted in the Arizona water 

adjudication court, wherein the United States is subject to joinder in water adjudication 

matters under the McCarran Amendment, 43 U.S.C. § 666(a).  See Havasupai Tribe, 321 

F.R.D. at 355.  This final factor too favors dismissal.  

Rule 12(c), Federal Rules of Civil Procedure provides for judgment on the pleadings 

where Rule 19(b) requirements are satisfied.  The United States is a required party, it cannot 

be joined in these proceedings, and the factors all weigh in favor of a finding that this matter 

should be dismissed.   
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d. This Court Should Abstain From The Litigation And, If Re-Filed, This 
Litigation Should Be Venued in the Arizona General Stream 
Adjudication Court 

Even if the United States consents to joinder in these proceedings, this matter should 

not be resolved in district court.  As the United States Supreme Court has long recognized, 

matters related to water are best resolved in a single, unified proceeding. See Colorado 

River Water Conser. Dist., 424 U.S. at 819; Arizona v. San Carlos Apache Tribe, 463 U.S. 

545, 567-68 (1983).  The Arizona general stream adjudication court, which is charged with 

administration and enforcement of water settlements and decrees, is in the best position to 

account for potential interests impacted by the Ak-Chin’s senior water rights and 

groundwater claims, as well as its arguments regarding CAP and groundwater quality 

considerations.  Colorado River Water Conser. Dist., 424 U.S. at 819 (acknowledging 

highly interdependent nature of water rights matters, which weighs against piecemeal 

litigation).   

Although it may not be Ak-Chin’s preferred venue, this matter can and, if re-

instituted, should be venued in the Arizona adjudication court.  Thus, even if the United 

States may be joined in these proceedings, the Court should abstain from this litigation and 

order the matter transferred to Arizona state court for the convenience of the parties.  28 

U.S.C. §1404(a); cf. Havasupai Tribe,321 F.R.D. at 358 (“While of course the Plaintiff can 

choose the claim it wishes to pursue, it cannot, in this setting, pursue a claim for which there 

is an immunity bar when there is an available alternative.”).   

III. CONCLUSION 

The United States must be joined to provide effective, final relief in these 

proceedings.  Since it cannot be joined, the matter should be dismissed based upon 

consideration of the Rule 19(b) factors.  Additionally, or alternatively, since this matter 

involves alleged violations of a water rights settlement, the Court should abstain from these 

proceedings as this matter should be resolved in Arizona’s water adjudication court.   
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DATED this 8th day of May, 2020. 
 
 TSL LAW GROUP, PLC 

By    s/ Lee A. Storey 
Lee A. Storey 
Sara V. Ransom 
Attorneys for the Central Arizona Irrigation 
& Drainage District 
 

CERTIFICATE OF SERVICE 
 
I hereby certify that on May 8, 2020, I electronically transmitted the attached document to 
the Clerk’s Office using the CM/ECF System and for filing transmittal of a Notice of 
Electronic Filing to the following CM/ECF participants: 
 

Catherine F. Munson 
Mark H. Reeves 

Rachel B. Saimons 
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STRICKLAND & STRICKLAND, P.C. 
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