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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 
 
 

 
Shoshone-Bannock Tribes of the 
Fort Hall Reservation, 
 
   Plaintiff, 
 
 v. 
 
David Bernhardt, Acting Secretary 
of the United States Department of 
the Interior, and Steven T. Mnuchin, 
Secretary of the United States 
Department of the Treasury,  
 
   Defendants. 
 

 
Case No. 1:02-cv-00254-TFH 

 

United States’ Opposition to 
Plaintiff’s Motion to Enforce 
(ECF No. 103) 

 
INTRODUCTION 

Plaintiff Shoshone-Bannock Tribes’ present motion to enforce—like 

their largely duplicative and pending motion for clarification—turns 

primarily on two paragraphs in the 2012 Settlement Agreement between the 

United States and the Tribes.  See Joint Stipulation of Settlement and Order, 

ECF No. 84 (hereinafter “2012 Settlement Agreement”).  After a fairness 
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hearing, the Court approved the Settlement in May 2012.  See Min. Order, 

May 16, 2012. 

In Paragraph 4 of the Settlement—and in exchange for $60 million—

the Tribes waived and released 

any and all claims, causes of action, obligations, and/or liabilities 
of any kind or nature whatsoever, known or unknown, regardless 
of legal theory, for any damages or any equitable or specific relief 
that are based on harms or violations occurring before [May 16, 
2012] and that relate to [the United States’] management or 
accounting of [the Tribes’] trust funds or . . . non-monetary trust 
assets or resources.  

  
2012 Settlement Agreement ¶ 4 (emphasis added).  Among the types of 

claims specifically identified as having been waived were claims that Federal 

Defendants “failed to preserve, protect, safeguard or maintain Plaintiff’s non-

monetary trust assets or resources,” and that Federal Defendants “permitted 

the misuse or overuse of Plaintiff’s non-monetary trust assets or resources.”  

Id. ¶¶ 4b(4), (5).  Paragraph 6(i) then excepted from the broad waiver and 

release “Plaintiff’s claims against third parties for the wrongful use of 

railroad rights-of-way located off the Fort Hall Reservation.”  Id. ¶ 6(i) 

(emphasis added). 

Based on Paragraph 6(i), the Tribes now allege a breach of the 

Settlement and seek “specific performance” requiring the United States to 

withdraw a motion to dismiss rights-of-way claims against the United States 

in separate litigation.  See Mem. in Supp. of Mot. to Enforce 4–6, ECF No. 
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103-1.  The motion should be denied.  The Settlement contains no term 

barring court filings and it explicitly maintained the United States’ ability to 

present defenses in future litigation.  Further, Paragraph 6(i) clearly and 

unambiguously excepted only rights-of-way claims against third parties from 

the broad waiver and release. 

BACKGROUND 
 

The relevant background is set forth in our brief responding to the 

Tribes’ separate motion for clarification.  See U.S. Opp’n to Pl.’s Mot. for 

Clarification at 2–6, ECF No. 95.  We incorporate that brief here by reference.  

As explained in that brief, the Tribes are incorrect in their continued 

assertions that a January 2012 Department of the Interior letter represented 

a binding agreement as to the rights-of-way from which the United States 

subsequently changed positions.  See U.S. Opp’n to Pl.’s Mot. for Clarification 

at 23–32.  The January 2012 letter could not have been a side or stand-alone 

“agreement” between the parties; it was preliminary in nature, not even 

addressed to the Tribes, and covered only some of the rights-of-ways.  See 

U.S. Opp’n to Pl.’s Mot. for Clarification at 23–26. 

The January 2012 letter also did nothing to change the legal status 

quo.  The Tribes’ relevant claims in the District of Idaho are based on the 

allegation that, when particular portions of the railroad rights-of-way ceased 

to be used for railroad purposes, the lands in question automatically reverted 
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to the United States in trust for the Tribes.  See Am. Compl., Shoshone-

Bannock Tribes v. United States, No. 18-cv-285-DCN, ¶¶ 321, 338, 357, 377, 

399 (D. Idaho Oct. 5, 2018) (attached to Tribes’ Motion for Clarification at 

ECF No. 90-4) (hereinafter “Idaho Am. Compl.”).  But the Tribes themselves 

allege that the five parcels at issue all reverted by no later than 1998—

fourteen years before both the 2012 letter and the 2012 Settlement.  See 

Idaho Am. Compl. ¶¶ 198, 212, 318, 369, 391.  And nothing about the legal 

status of the rights-of-way has changed since then.  The Tribes could have 

brought in 2012 the very claims now pending in the Idaho District Court.  See 

U.S. Opp’n to Pl.’s Mot. for Clarification at 28–32.  And, in any event, all such 

claims were waived and released in exchange for $60 million under the 

unambiguous terms of the Settlement Agreement.   

 Turning to the motion to enforce, the Tribes do not provide much 

argument as to why or how the United States has breached any term in the 

2012 Settlement Agreement.  See Mem. in Supp. of Mot. to Enforce at 4–6.  

To the extent that the Tribes use this motion as an attempt to compel a 

ruling on the pending motion for clarification, the Court is fully capable of 

managing its own docket and the Federal Defendants will await that decision 

in due course.  While the United States is not opposed to oral argument, both 

the motion for clarification and the present motion to enforce are easily 

resolved on the simple and plain meaning of Paragraph 6(i). 
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ARGUMENT 

 Should the Court turn to the merits of the present motion, the Tribes’ 

request for the Court to enforce the Settlement should be denied for two 

reasons. 

First, there is nothing for the Court to enforce—the United States could 

not have breached the Settlement by filing a motion to dismiss in separate 

litigation.  The Settlement contains no such prohibition.  Indeed, the parties 

explicitly agreed to the contrary.  Paragraph 6, which sets forth the 

exceptions to the waiver and release, states that nothing in the agreement 

“shall diminish or otherwise affect in any way . . . [a]ny defenses that [the 

United States has] or may have regarding any claims that Plaintiff may 

assert in subsequent litigation or administrative proceedings.”  2012 

Settlement Agreement ¶¶ 6, 6(g) (emphasis added).  If there could be any 

dispute about the interpretation of Paragraph 6(i), nothing in the Settlement 

limits either party’s right to advocate for what they believe to be the 

appropriate interpretation. 

Nor does the general trust relationship between the Tribes and the 

United States require anything different.  That relationship does not, by 

itself, create legally-enforceable obligations for the United States.  See United 

States v. Jicarilla Apache Nation, 564 U.S. 162, 173 (2011); accord id. at 165 

(“The trust obligations of the United States to the Indian tribes are 
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established and governed by statute rather than the common law . . . .”).  The 

United States is not under any trust obligation to protect the Tribes’ interest 

in a clearly adversarial proceeding.  See id. at 179. 

The Tribes appear to be frustrated with the time being taken for a 

judicial resolution of the current dispute.  Any delay, however, is partly of the 

Tribes’ making.  The issue was presented to the District of Idaho in 

September 2018, when the United States first moved to dismiss.  See U.S. 

Mot. to Dismiss, Shoshone-Bannock Tribes v. United States, No. 18-cv-285-

DCN, ECF No. 20 (D. Idaho Sept. 19, 2018).  But that case has been stayed at 

the Tribes’ request.  See Mem. & Decision Order, Shoshone-Bannock Tribes v. 

United States, No. 18-cv-285-DCN, ECF No. 59 (D. Idaho May 29, 2019).  If 

the Tribes desire an expedient resolution, they could simply ask for the stay 

to be lifted.  As we explained in response to the Tribes’ motion for 

clarification, the District of Idaho has both the jurisdictional authority and 

judicial capacity to interpret the Settlement Agreement.  U.S. Opp’n to Pl.’s 

Mot. for Clarification at 6–12. 

Second, even if moving to dismiss could constitute a breach, there was 

no breach here.  U.S. Opp’n to Pl.’s Mot. for Clarification at 12–27.  The 

Settlement’s unambiguous terms preclude the Tribes’ rights-of-way claims 

against the United States in the District of Idaho.  It is axiomatic that 

binding settlements can serve to bar re-litigation of compromised or resolved 

Case 1:02-cv-00254-TFH   Document 104   Filed 05/07/20   Page 6 of 9



7 
 

claims.  Brown v. United States, 271 F. Supp. 2d 225, 228 (D.D.C. 2003); 

Peckham v. United States, 61 Fed. Cl. 102, 109 (2004).  If the language of a 

release bars the asserted claim, then the plain language governs.  See 

Johnson v. Reno, No. 93-cv-206 (TFH), 1996 WL 33658687, at *6 (D.D.C. Apr. 

17, 1996); Klamath Water Users Protective Ass’n v. Patterson, 204 F.3d 1206, 

1210 (9th Cir. 1999). 

In the 2012 Settlement—and in exchange for $60 million—the Tribes 

waived and released “any and all claims,” whether “known or unknown,” that 

were “based on harms or violations occurring before [May 16, 2012] and that 

relate to [the United States’] management or accounting of [the Tribes’] trust 

funds or . . . non-monetary trust assets or resources.”  2012 Settlement 

Agreement ¶ 4.  This explicitly included claims that the United States “failed 

to preserve, protect, safeguard, or maintain [the Tribes’] non-monetary trust 

assets or resources,” id. ¶ 4b(4), or “permitted misuse or overuse of [the 

Tribes’] non-monetary trust assets or resources,” id. ¶ 4.b(5). 

The Tribes unquestionably waived and released claims alleging that 

the rights-of-way reverted to trust status but the United States has not 

treated them as such.  The claims relate to the United States’ treatment of 

the Tribes’ alleged trust resources (the reversionary interest).  U.S. Opp’n to 

Pl.’s Mot. for Clarification at 28–32.  And the Tribes themselves allege that 

the reversions occurred no later than 1998.  See Idaho Am. Compl. ¶¶ 198, 
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212, 318, 369, 391.  Thus, the alleged harm—treating the rights-of-way as if 

they had not reverted—occurred prior to May 2012.  U.S. Opp’n to Pl.’s Mot. 

for Clarification at 28–32. 

The Tribes cannot overcome the broad waiver and release by relying on 

the exception in Paragraph 6(i).  Paragraph 6(i) plainly does not apply to 

claims against the United States.  Instead, it excepted from the waiver 

“Plaintiff’s claims against third parties for the wrongful use of rights-of-way 

located off the Fort Hall Reservation.”  2012 Settlement Agreement ¶ 6(i) 

(emphasis added).  The Tribes’ attempt to use extrinsic evidence to overcome 

the clear language is contrary to both the parol evidence rule and the 

Settlement’s integration clause in Paragraph 16, by which “[a]ll prior 

conversations, meetings, discussions, drafts, and writings of any kind are 

specifically superseded.” 2012 Settlement Agreement ¶ 16; see U.S. Opp’n to 

Pl.’s Mot. for Clarification at 18–21.  In any event, the Tribes’ proffered 

evidence does not support their desired interpretation of the Settlement 

because there was no agreement beyond, or contrary to, what is in the 

Settlement.  See U.S. Opp’n to Pl.’s Mot. for Clarification at 22–27. 

CONCLUSION 
 

In each of the two motions now pending before the Court, the Tribes 

ask that the 2012 Settlement Agreement be re-written to allow for their 

rights-of-way claims against the United States because, in 2012, the Tribes 
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did not think they would want to sue the United States.  But that is neither 

“clarification” nor “enforcement” of the Settlement.  The terms of the 

Settlement’s waiver and release, and the exceptions thereto, are clear and 

unambiguous: the Tribes waived any then-existing rights-of-way claims 

against the United States.  The Tribes’ motions should both be denied, and 

resolution of the United States’ now-long-pending motion to dismiss in the 

District of Idaho should proceed. 

 
Date: May 7, 2020 

PRERAK SHAH 
Deputy Assistant Attorney General 
 
/s/ Kristofor R. Swanson_________ 
CLAUDIA ANTONACCI HADJIGEORGIOU  
(Fl.  Bar No. 1004153) 
Trial Attorney 
KRISTOFOR R.  SWANSON 
(Colo.  Bar No. 39378) 
Senior Attorney 
Natural Resources Section 
Envt. & Natural Resources Div. 
U.S. Department of Justice 
P.O. Box 7611 
Washington, DC 20044-7611 
Tel: (202) 305-0434 (Hadjigeorgiou) 
Tel: (202) 305-0248 (Swanson) 
Fax: (202) 305-0506 
claudia.hadjigeorgiou@usdoj.gov 
kristofor.swanson@usdoj.gov 
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