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MASHPEE WAMPANOAG TRIBAL JUDICIARY 
MASHPEE WAMPANOAG TRIBE 

 
       
      ) 
In re the Matter of    ) CASE NO: ## 
      ) 
2019 RECALL ELECTION   ) ADVISORY OPINION RE: 
      ) TRIBAL RESOLUTION 
      ) 2019-RES-066 
      ) 
      ) 
 
 

The Question 

 The Tribal Council has requested that the Tribal Supreme Court 
issue an advisory opinion as follows: 

[T]he Tribal Council hereby requests an Advisory 
Opinion from the Mashpee Wampanoag Tribal Supreme 
Court regarding the following questions of law in light of 
Judge WhiteEagle’s recent decision in Aaron Tobey, Jr. v. 
Rita Lopez, Election Committee Director, Case No. CV-19-002 
[hereafter Tobey v. Lopez]: 

(1) Do the three (3) recall petitions related to Tribal 
Council Chairperson, Tribal Council Vice Chairperson, and 
Tribal Council Treasurer fail to meet the constitutional 
threshold for recall? 

(2) If so, in the Court’s opinion, who has the authority 
to direct the Election Committee regarding the Recall 
Election? [Judicial Advisory Opinion Regarding Recall 
Election, Tribal Council Resolution No. 2019-RES-066, at 2 
(Sept. 5, 2019) (hereafter “Resolution 2019-RES-066”).] 
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Advisory Opinions under Mashpee Law 

 The Mashpee Wampanoag judiciary has issued advisory opinions 
in years past, and very recently. E.g., In re the Matter of 2019 Recall 
Election Requirement, No. _____ (2019) (Fletcher, J.) (hereafter “2019 
Recall Election”); In the Matter of 2014 Election of Four Tribal Council 
Members, No. CV-13-003 (2014) (Sockbeson, C.J.) (hereafter “2014 
Election”); In re the Matter of Termination and Settlement Agreement 
Between Mashpee Wampanoag Tribe et al., No. CV-10-005 (2010) 
(Sockbeson, C.J.) (hereafter “Termination and Settlement”). 

 In 2019 Recall Election Requirement, we quoted extensively from 
this court’s opinion in 2014 Election, where we concluded that the tribal 
judiciary will only issue advisory opinions in matters of “grave 
importance.” 2019 Recall Election Requirement, supra, at 3. See also 
2014 Election, supra, at 2 (“[M]atters of interpretation of the Tribe’s 
Constitution and Tribal law [are] precisely th[e] types of Tribal 
Constitutional matters which constitute “matters of grave importance” 
and which are appropriate for the issuance of an advisory opinion.”) 
(Termination and Settlement, supra, at 7). 

 However, the issuance of an advisory opinion is not automatic. 
“When an advisory opinion is requested we must first determine 
whether the question is one that should be addressed by the Court. . . . 
Advisory opinions are not . . . to be issued lightly.” 2014 Election, supra, 
at 2. We have noted some limitations on the power of the judiciary to 
issue advisory opinions rooted in the problem that our opinion-making 
is not enhanced by the advantages of the adversarial process: 

An advisory opinion will be strictly limited by this 
Court to the question presented. We make no broad 
pronouncements on Tribal law but rather limit ourselves to 
the question asked. This practice is sound as there are no 
adverse parties to argue one set of facts or one interpretation 
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of the Constitution of the Mashpee Wampanoag Tribe . . . or 
other tribal law over another. A full airing of all aspects of a 
case is not made. . . . Our opinion, therefore, is based solely 
upon the facts provided and the limited nature of the 
question presented. [Id. at 2.] 

Here, the Tribal Council seeks “clarity as to the validity of the 
Recall Election scheduled for September 15, 2019 concerning Tribal 
Chairperson and Tribal Treasurer and whether it should proceed in 
light of the Court’s decision.” Resolution 2019-RES-066, supra, at 2.  

It appears likely that the Tribal Council is correct that the 
questions presented “involve[] a ‘matter[] of grave importance’ ” 
sufficient for the tribal judiciary to issue an advisory opinion. See 2019 
Recall Election Requirement, supra, at 3; 2014 Election, supra, at 3; 
Termination and Settlement, supra, at 7. 

However, for the reasons that follow, we must decline to issue the 
requested advisory opinion. 

 

Reasons for Declining to Issue Advisory Opinions 

 In large part, we decline to issue an advisory opinion in this 
matter because the trial level of the judiciary was already involved in 
deciding the issues listed in the tribal council’s request. We hold that 
the proper method for invoking the judiciary’s power where the trial 
court has already decided an issue is to seek appellate review, not an 
advisory opinion. 

We begin with the text of the tribal constitution. Article X, § 1(c) 
provides that “trial courts shall have general and original jurisdiction 
over all cases of a civil or criminal nature.” Article X, § 1(b) provides 
that “The Supreme Court of the Tribe shall have jurisdiction over 
appeals from all final decisions of the lower courts of the Tribe.” The 
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tribal constitution, therefore, already provides a process to invoke the 
power of the tribal judiciary either through bringing a “case” to the trial 
court, or through an appeal of the decision in that “case” to the tribal 
supreme court.  

 Here, the tribal council is seeking an advisory opinion to answer 
two questions. The first question is one of the questions at the heart of 
the trial judge’s decision in Tobey v. Lopez, whether the recall petitions 
are constitutionally “sufficient.” Id. at 8-9. The correct process to 
address this question is to seek an appeal to the tribal supreme court 
under Article X, § 1(b) of the tribal constitution. See also Tobey v. Lopez, 
supra, at 9 (“To the extent any party feels aggrieved by this order of the 
Court, the parties retain the right to file an appeal.”). We should not 
allow an extra-constitutional process such as issuing advisory opinions 
to stand in the place of the regular appellate process. 

The second question raised by the tribal council is dependent upon 
the answer to the first question. As the council notes, the question need 
only be answered if the decision in Tobey v. Lopez was incorrect. 
Moreover, the second question may be linked to dictum expressed by 
the trial judge in Tobey v. Lopez that the tribe’s Election Committee is 
immune from suit. Id. at 8 (“The Court concurs with the defendant’s 
assertion that the Election Committee retains sovereign immunity. . . . 
However, the plaintiff did not initiate suit against the Election 
Committee.”). The trial judge recommended (again, in dicta) that the 
election rules be amended to ensure greater clarity in future matters. 
Id. That recommendation admittedly does not help answer the tribal 
council’s questions involving this particular recall effort, but we find it a 
better option to allow the tribal council to amend the rules to address 
future potential recalls. 

 In none of the prior instances where the judiciary issued advisory 
opinions were the questions raised by the tribal council pending before 
the tribal court. In short, no “case” (as that term is meant under Article 
X, § 1(c) of the constitution) was pending in earlier situations. Though 
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we have issued advisory opinions in the past, the tribal constitution 
provides no specific authorization for the issuance of advisory opinions. 
Where possible, the judiciary will prefer to follow a specific constitution-
based process rather than a process established by edict of the judiciary 
itself. Therefore, we hold today that the power to issue an advisory 
opinion on a particular question recedes once the judiciary’s power to 
decide “cases” has been invoked to answer that same question.  To rule 
otherwise would render the appellate process meaningless. 

 

 

Dated: 

 

Matthew L.M. Fletcher, Associate Justice 

 

Concurring 

 

Robert Mills, Supreme Court Chief Judge 

Terri Yellowhammer, Associate Justice 

 


