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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 

CONFEDERATED TRIBES AND BANDS OF 
THE YAKAMA NATION, a federally 
recognized Indian tribe,  

and 

YAKAMA FOREST PRODUCTS, an 
instrumentality of the CONFEDERATED 
TRIBES AND BANDS OF THE YAKAMA 
NATION.  

Plaintiffs, 

v. 

THE UNITED STATES OF AMERICA, 

Defendant. 

Case No. 1:19-cv-01966-RTH 

PLAINTIFFS’ SURREPLY IN RESPONSE TO MOTION TO DISMISS 

I. INTRODUCTION1 

This Court has jurisdiction under the Indian Tucker Act in two circumstances: (1) where 

a statutory and/or regulatory regime vests comprehensive fiduciary responsibilities with the 

United States to manager certain tribal trust assets, U.S. v. Mitchell, 463 U.S. 206 (1983) 

(“Mitchell II”); and alternatively, (2) where the United States holds tribal assets in trust without 

corresponding, comprehensive fiduciary management responsibilities but then proceeds, in fact, 

to exercise comprehensive control over those assets, U.S. v. White Mountain Apache Tribe, 537 

U.S. 465 (2003) (“White Mountain Apache”). This Court has jurisdiction here pursuant to 

Mitchell II, because Plaintiffs allege that the United States has breached its comprehensive 

                                                
1  Unless otherwise specifically noted, all capitalized terms are defined in Plaintiffs’ 
Response to Motion to Dismiss. ECF 14. 
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fiduciary responsibilities in the management of timber held in trust—putting at issue the same 

subject matter and laws considered by the Supreme Court in Mitchell II.  

The United States, however, has attempted to distinguish this matter from Mitchell II by 

denying that it, in fact, possesses money-mandating duties or comprehensive control with respect 

to the trust resource. See, e.g. ECF 17, p. 14, 17-18. Because the United States raises the factual 

issue of control over timber harvested from the Yakama Forest, Plaintiffs must be afforded the 

opportunity to provide supplemental facts for the Court’s consideration. Reynolds v. Army and 

Air Force Exchange Service, 846 F.2d 746, 747-48 (Fed Cir. 1988). Plaintiffs availed themselves 

of that opportunity, offering exhibits to show the United States’ comprehensive control over 

timber harvest and management, and the United States’ profound breaches of trust in doing so. 

Faced with damning evidence from its own officials and reports, the United States has now 

changed course to assert that its motion is merely a facial challenge. 

The United States cannot have it both ways. If the issue is one of “legal” control, the 

Supreme Court’s landmark decision in Mitchell II is binding authority and requires the motion to 

dismiss be denied. 463 U.S. 206, 222 (1983). On the other hand, if Mitchell II is somehow 

distinguishable, the issue becomes one of “factual” control, and Plaintiffs are entitled to submit 

supplemental jurisdictional facts showing the degree of the United States’ control over timber 

harvested from the Yakama Forest. In either circumstance, this Court has subject matter 

jurisdiction and the motion to dismiss must be denied. 

II. ARGUMENT 

A. This Court Has Jurisdiction, As a Matter of Law, Pursuant to Mitchell II. 

In Mitchell II, the United States Supreme Court found that the comprehensive timber 

management regime vested the United States with money-mandating duties such that the court 

had jurisdiction over claims alleging mismanagement of timber lands held in trust. Mitchell II, 

463 U.S. at 223-224. The Court did not examine the factual conditions in the trust relationship, 
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but merely concluded that “[b]ecause the statutes and regulations at issue . . . clearly establish 

fiduciary obligations of the Government in the management and operation of Indian lands and 

resources, they can fairly be interpreted as mandating compensation by the Federal Government 

for damages sustained.” Id. at 226. Mitchell II involved an allegation that the United States had, 

among other breaches, “failed to manage timber on a sustained yield basis”—which is nearly 

identical to the claims here. Id. at 210. 

Despite the obvious analogy to the present case, the United States takes great pains to 

distinguish Mitchell II, asserting that its holding has been “clarified” such that “control alone is 

not enough” to establish a money-mandating trust duty. See ECF 17, pp. 16-19. Mitchell II never 

determined, however, that “control alone” is sufficient—it instead pointed to the “statutory and 

regulatory provisions [that] directly support the existence of a fiduciary relationship.” See 

Mitchell II, 463 U.S. at 224. A cursory review of the cases cited by the United States reveals that 

the Supreme Court never deviated from its central holding that 25 U.S.C. §§ 406–407 and 466, 

and the associated forestry regulations, establish the United States’ money-mandating duties with 

respect to the management and operation of Indian forest lands held in trust. Id. at 226. In fact, 

they cite Mitchell II as a prevailing example of a case in which statutes and regulations “clearly 

establish fiduciary obligations of the Government.” U.S. v. Jicarilla Apache Nation, 564 U.S. 

162, 177 (2011). See also U.S. v. Navajo Nation, 556 U.S. 287, 294 (2009). No case has changed 

the test developed under Mitchell II—courts have merely applied the precedent to disputes 

involving different resources and different laws.2  

                                                
2  The U.S. Court of Appeals for the Federal Circuit and the Court of Federal Claims have 
recognized Mitchell II’s central holding. See Confederated Tribes of the Warm Springs 
Reservation v. United States, 248 F.3d 1365, 1370 (Fed. Cir. 2001); Hopi Tribe v. United States, 
782 F.3d 662, 667 (2015); White Mountain Apache Tribe of Arizona v. United States, 11 Cl. Ct. 
614, 619 (1987); Apache Tribe of the Mescalero Reservation v. United States, 43 Fed. Cl. 155, 
162 (1999).  
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Plaintiffs cited the timber management statutes and regulations at issue in Mitchell II as 

the jurisdictional basis for their complaint, in addition to subsequent enactments (codifying the 

existing trust responsibility) and the Treaty of 1855. ECF 1, ¶¶ 5, 7, 11, 12. While the United 

States devotes significant energy to parsing the precise requirements of these authorities, the 

question of whether the federal timber management regime vests the United States with money-

mandating trust duties has already been answered by Mitchell II. The parties evidently dispute 

exactly what those laws require of the United States, but this is a question for the merits of the 

action, not the jurisdictional threshold. 

B. Because the United States Relies on White Mountain Apache’s Requirement 
of Factual Control, Plaintiffs Are Entitled to Submit Supplemental 
Jurisdictional Facts. 

In White Mountain Apache, the United States Supreme Court identified an alternate path 

to jurisdiction, when it announced factual control as a jurisdictional element in certain types of 

trust claims under the Indian Tucker Act. See White Mountain Apache, 537 U.S. at 475. At issue 

was the “1960 Act,” which clearly stated that Fort Apache Military Reservation was held “in 

trust” for the tribe and that the United States had discretionary authority to exclusively use and 

occupy the fort. Id. at 469. Unlike the forest management statutes and regulations at issue in 

Mitchell II, however, the 1960 Act did not impose comprehensive legal management 

responsibilities on the United States. Id. at 475. The Supreme Court considered the differences 

with Mitchell II and determined that because the United States had, in fact, exercised daily 

supervision and occupation of Fort Apache, the United States had “obtained control at least as 

plenary as its authority over the timber in Mitchell II.” Id. The actual use, combined with the 

express trust language in the 1960 Act and common law trust doctrine, supported “a fair 

inference that an obligation to preserve the property improvements was incumbent on the United 

States as trustee.” Id. at 474-475. The Supreme Court’s conclusion is based on the unremarkable 
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notion “that a fiduciary actually administering trust property may not allow it to fall into ruin on 

his watch.” Id. at 475. 

Although Plaintiffs contend that Mitchell II controls the jurisdictional analysis in this 

action, the United States has injected the issue of factual control of the harvest of timber from 

the Yakama Forest. The United States erroneously asserts that Plaintiffs do not dispute that the 

United States’ control over Yakama Timber is “far from comprehensive.” See ECF 17, p. 17, 18. 

How it drew this conclusion is unclear, given that Plaintiffs’ response contains numerous 

references to the “comprehensive” timber management regime. See, e.g., ECF 14, pp. 1, 22-23, 

40. The United States brought the issue of control into dispute, and Plaintiffs are therefore 

entitled to submit supplemental jurisdictional facts in response to the United States factual 

challenge to jurisdiction. 

(1) Legal Standard – Supplemental Jurisdictional Facts. 

A Rule 12(b)(1) motion to dismiss may be presented in two different ways—as a facial 

challenge to jurisdiction, or as a factual challenge. A facial attack “simply challenges the court's 

subject matter jurisdiction based on the sufficiency of the pleading's allegations.” Cedars-Sinai 

Medical Center v. Watkins, 11 F.3d 1573, 1583 (Fed. Cir. 1993). A factual attack, on the other 

hand, “denies or controverts the pleader's allegations of jurisdiction.” Id.; see also Apex Digital, 

Inc. v. Sears, Roebuck & Co. 572 F.3d 440, 443-444 (7th Cir. 2009) (“[f]acial challenges require 

only that the court look to the complaint and see if the plaintiff has sufficiently alleged a basis of 

subject matter jurisdiction . . . In contrast, a factual challenge lies where the complaint is 

formally sufficient but the contention is that there is in fact no subject matter jurisdiction.”). 

In the case of a facial challenge to jurisdiction, the “allegations are taken as true and 

construed in a light most favorable to the complainant.” Cedars-Sinai Medical Center, 11 F.3d at 

1583. But if the motion challenges the truth of the jurisdictional facts alleged in the complaint, 

the court may consider relevant evidence to resolve the factual dispute. Id. The party invoking 

the court’s jurisdiction bears the burden of establishing jurisdiction by a preponderance of the 
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evidence, and “must be given the opportunity to be heard before dismissal is ordered”—which 

includes an opportunity to establish jurisdictional facts. Reynolds, 846 F.2d at 748. And “where 

the jurisdictional issue is inextricably bound up with the merits, [the preferred procedure] is to 

defer resolution of the jurisdictional question to a consideration of the merits.” Chatham 

Condominium Assoc. v. Century Village, Inc., 597 F.2d 1002, 1012 (5th Cir. 1979). 

(2) The United States’ Motion to Dismiss Is a Factual Challenge to Jurisdiction. 

The United States now contends that it is making a facial challenge only and has asked 

the Court to “disregard” Plaintiffs’ exhibits. ECF 17, pp. 2-4. This is directly at odds with its 

initial memorandum stating that the Court “may look beyond the pleadings and inquire into 

jurisdictional facts to determine whether jurisdiction exists.” ECF 11, p. 3. In the same 

memorandum, the United States asserted that “this court lacks jurisdiction” in part because “the 

United States does not exercise sufficient control over Plaintiffs’ resources to support Plaintiffs’ 

suit.” ECF 11, p. 2. It also denied that the United States in fact possesses money-mandating 

duties with respect to Plaintiffs forest lands. ECF 11, p. 14 (“even if plenary control alone were 

enough to support jurisdiction, Plaintiffs’ suit must fail because Plaintiffs cannot invoke this 

Court’s jurisdiction either under the theory that the government exercises exclusive control over 

Plaintiff’s Tribal assets or by invoking ‘specific rights-creating or duty-imposing statutory or 

regulatory prescriptions.’”). The United States, thus, has made a factual challenge to jurisdiction; 

it has not “simply challenge[d] the court's subject matter jurisdiction based on the sufficiency of 

the pleading's allegations.” Cedars-Sinai Medical Center v. Watkins, 11 F.3d at 1583. 

The motion to dismiss is based on the premise that regardless of what is contained in the 

Complaint, there is in fact no subject matter jurisdiction under the substantive sources of law 

Plaintiffs have identified. And while the United States now insists that this is purely a legal 

question, it has not, however, asked the Court to accept Plaintiffs’ jurisdictional allegations as 

true, as is required in a facial challenge. Id. Instead, it has continued to contest the veracity of 

Plaintiffs’ jurisdictional allegations, while simultaneously asking this Court to ignore Plaintiffs’ 
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supplemental evidence. In so doing, the United States has contorted the clear standard of review 

developed under Rule 12(b)(1), and would deny Plaintiffs both the benefit of the presumption of 

truth and the opportunity to support their jurisdictional allegations with supplemental facts. But 

Plaintiffs are entitled to one or the other, and because Defendants have contended that there is in 

fact no subject matter jurisdiction, Plaintiffs must be afforded an opportunity to offer 

supplemental evidence for the Court’s consideration. 

Plaintiffs have the burden of establishing jurisdiction and must be afforded the 

opportunity to do so by proffering additional jurisdictional facts. See Reynolds, 846 F.2d at 747-

748. To the extent this Court engages in an independent analysis of the existence of a money-

mandating trust duty (rather than simply relying on the holding of Mitchell II), these 

supplemental jurisdictional facts support the allegation that such a duty has been established by 

statute, regulation, the Treaty of 1855, and the United States’ actions.  

(3) Plaintiffs’ Supplemental Jurisdictional Facts Are Properly Before the Court. 

Plaintiffs submitted exhibits demonstrating the United States’ duties and control with 

regard to the trust resource, in response to the factual challenge raised in the motion to dismiss. 

For example, the United States disputes that the Treaty of 1855 imposed a duty on the United 

States to ensure an adequate log supply for Yakama Forest Products. ECF 11, pp. 20 – 23. 

Plaintiffs, in response, submitted additional jurisdictional facts that bear on the appropriate 

interpretation of the Treaty of 1855. See ECF 14-1, Ex. 14, 15, 16. 3 That evidence is relevant 

and admissible for construing the Treaty, an exercise which requires the Court to “focus on the 

                                                
3  Plaintiffs also provided a copy of the “Opinion and Order on Cross-Motions for Partial 
Summary Judgment” in The Blackfeet Tribe of the Blackfeet Reservation v. United States, No. 
1:12-cv-00429 (issued August 21, 2015). ECF 14-1, Ex. 29 (“Blackfeet”). The United States, 
while taking pains to distinguish Blackfeet, also contends that Plaintiffs’ citation to it was 
improper because the order was vacated. ECF 17, Ex. A. While Plaintiffs regret not including a 
parenthetical to explain the subsequent trial court history, the reference to it was not improper. 
As an unpublished decision of the Court of Federal Claims, the Blackfeet decision was not 
offered as binding authority but, rather, for the coherence of the legal analysis contained therein.  
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historical context in which it was written and signed.” The Supreme Court in Washington State 

Dep’t of Licensing v. Cougar Den, Inc. noted that in interpreting such treaties, it is appropriate 

for courts to “look beyond the written words to the history of the treaty, the negotiations, and the 

practical construction adopted by the parties[.]” 139 S.Ct 1000, 1012 (2019). 

The United States also denied that the substantive sources of statutory and regulatory law 

cited in the Complaint give rise to a money-mandating trust duty. See, e.g.  ECF 11, pp. 14, 15-

16, 20. In response, Plaintiffs elaborated on the substantive sources of law identified in the 

complaint, which (in addition to the Treaty of 1855) include the 1910 Act, 25 U.S.C. § 5109, 

NIFRMA, the General Forestry Regulations, 25 C.F.R. Part 163, promulgated by Interior. 

ECF 14, pp. 29 – 34. Plaintiffs also provided supplemental jurisdictional facts as support for the 

existence of the money-mandating duty and the alleged breaches of those duties—both of which 

are required elements for establishing jurisdiction under the Indian Tucker Act.  

For example, Plaintiffs submitted supplemental facts demonstrating that the United 

States’ current litigation position is at odds with federal government manuals and handbooks, 

indicating extensive management and control of Plaintiff’s timber trust assets. See, e.g., ECF 14, 

p. 29, Jones Decl. Ex. 1-6, 8-12. Plaintiffs have further shown that BIA’s official Indian Forest 

Management Handbook refers to the FMP as the “trust standards,” and a “modern treaty.” Jones 

Decl, Ex. 4 at 5. Plaintiffs have also produced pre-litigation statements of high-ranking BIA 

officials regarding both the existence and fulfillment of its fiduciary duties to manage the harvest 

of timber from the Yakama Forest. ECF 14-1, Exs. 1, 2, 3, 4, 8, 9, 10, 12, 20, 22, 23, 26. The 

exhibits contain other background information to place the officials’ statements in context. ECF 

14-1, Exs. 6, 7, 11, 18, 19, 21, 24, 25; ECF 14-2; ECF 14-3.  

This type of evidence is particularly probative and should be accorded significant weight 

given that it reveals the BIA’s actual understanding of its fiduciary duties, rather the United 

States’ current litigation position. Cf. Kisor v. Wilke, 139 S.Ct. 2400, 2417 (2019) (federal courts 

“decline to defer to a merely convenient litigating position or post hoc rationalizatio[n] advanced 
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to defend past agency action against attack” in the context of rule interpretation) (quoting 

Christopher v. SmithKline Beecham Corp., 567 U.S. 142, 155 (2012). The United States has 

denied the existence of any trust duty with respect to Yakama Nation’s timber, regardless of how 

it may be pled in the Complaint. Plaintiffs’ supplemental facts show, often in the BIA’s own 

words, that the United States is wrong.  

III. CONCLUSION 

This Court has jurisdiction over Plaintiffs’ claims under Mitchell II, which already 

recognized the United States’ comprehensive fiduciary duties in an action relating to the failure 

to manage timber on a sustained yield basis. If the Court instead applies the analysis in White 

Mountain Apache, Plaintiffs’ exhibits demonstrate the United States’ factual control over the 

trust resource, and support Plaintiffs’ allegations regarding the existence of the United States’ 

money-mandating duties to manage timber harvest within the Yakama Forest. Because the 

United States has challenged the truth of these jurisdictional allegations—rather than simply 

contending that Plaintiffs have insufficiently pled their claims—Plaintiffs must be afforded an 

opportunity to establish jurisdiction and, respectfully, their exhibits should be considered by this 

Court.  

DATED: December 1, 2020. 

 
 
s/ Ethan Jones 
Ethan Jones, Attorney of Record 
Marcus Shirzad, Of Counsel 
YAKAMA NATION OFFICE OF LEGAL COUNSEL 
401 Fort Road 
Toppenish, Washington 98948 
(509) 865-7268 
ethan@yakamanation-olc.org 
marcus@yakamanation-olc.org 
 
Attorneys for Plaintiffs 
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Josh Newton 
Sarah R. Monkton 
KARNOPP PETERSEN LLP 
360 SW Bond Street, Suite 400 
Bend, Oregon 97702 
Tel: (541) 382-3011 
Fax: (541) 383-3073 
jn@karnopp.com 
srm@karnopp.com 
 
Of Counsel Attorneys for Plaintiff Confederated 
Tribes and Bands of the Yakama Nation 
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s/ Ethan Jones 
Ethan Jones, Attorney of Record 
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Attorney of Record for Plaintiffs 
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