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1 

 

JURISDICTIONAL STATEMENT 

 The State of Maine; Aaron M. Frey, Attorney General for the State of Maine; 

Judy A. Camuso, Commissioner for the Maine Department of Inland Fisheries and 

Wildlife (MDIFW); and Dan Scott, Colonel for the Maine Warden Service 

(collectively, “State Defendants”) adopt and incorporate the Jurisdictional Statement 

in their Final Principal Brief. 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

 I. Whether the panel correctly held that the district court lacked 

jurisdiction to adjudicate the extent of the Penobscot Nation’s sustenance fishing 

rights.   

 II. Whether the panel and district court correctly held that under the plain 

language of the Settlement Acts, the Penobscot Indian Reservation consists of only 

the identified islands in the Main Stem of the Penobscot River and does not include 

the waters and bed of the Main Stem.   

STATEMENT OF CASE 

 State Defendants adopt the Statement of the Case in their Final Principal Brief 

and the Statement of the Case in State Intervenors’ Supplemental Brief 

STANDARD OF REVIEW 

 State Defendants adopt and incorporate the standard stated in State 

Intervenors’ Supplemental Brief.   
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SUMMARY OF ARGUMENT 

This case is not about where Penobscot Nation (PN) tribal members may fish 

for their individual sustenance.  The summary judgment record demonstrates that 

PN’s tribal members have fished for sustenance in Main Stem of the Penobscot 

River, without any interference from the State, since before the Maine Implementing 

Act (MIA), 30 M.R.S.A. §§6201-14 (2011 & Supp. 2020),1 and Maine Indian 

Claims Settlement Act (MICSA), 25 U.S.C. §§1721-35, (collectively, “Settlement 

Acts”) became effective in 1980.   

Nor is this case about the PN’s sovereign right to regulate the conduct of its 

members.  The summary judgment record is bereft of any evidence that the State or 

any State official, including former Attorney General Schneider, has attempted to or 

has in fact interfered with PN’s regulation of sustenance activities.  Without an injury 

or imminent threat of injury to either interest, PN’s claims amount to hypothetical 

injuries and speculation of future harm.  The Court is thus without subject matter 

jurisdiction over claims alleging interference with PN’s sustenance activities. 

The issue for the Court is to determine whether the Penobscot Indian 

Reservation is “solely” the identified island in the Penobscot River, or also includes 

 
1  MIA recently was amended, see P.L. 2019, ch. 621, §§A-1 to D-1 (effective June 

16, 2020) (expanding tribal court jurisdiction), but not in any way that affects the 

issues in this case. 
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the waters and bed of the Penobscot River.2  That question turns on the definition of 

the Reservation in §6203(8) of MIA and the implementation of ordinary rules of 

statutory construction.   

The Court can and should resolve this case based on the plain meaning of MIA 

and MICSA without utilizing legislative history, common law rules of deed 

interpretation, or the Indian Canon of Construction.  There are no ambiguities that 

necessitate resort to extrinsic evidence of legislative intent, and the Indian Canon is 

not applicable in this case. 

The phrase “islands in the Penobscot River” in §6203(8) has a plain and 

ordinary meaning.  Islands are parcels of land surrounded by water; they are not also 

the surrounding water and submerged lands.  Similarly, a reservation that consists 

of “solely” the identified islands does not include any land or natural resources not 

described.  PN’s attempt to alter the meaning of these words to achieve its desired 

outcome is at odds with this unambiguous and dispositive language, the structure as 

a whole and the purpose of MIA and MICSA.   

To the extent the Court considers legislative history, that history supports the 

same conclusion through acreage counts and maps.  The legislative history shows 

that PN, the Department of Interior (DOI), the Maine Legislature, and Congress all 

 
2  State Defendants have incorporated their responses to the questions posed in the 

Court’s April 8, 2020, order into the Argument Section of this Supplemental Brief. 
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understood that the Reservation was limited to the islands in the river, just as the 

plain language of §6203(8) says; there is no contrary legislative history to indicate 

otherwise.  Moreover, the plain meaning is not undermined or controlled by the 

Supreme Court’s decision in Alaska Pacific Fisheries Co. v. United States, 248 U.S. 

78 (1918), or this Court’s decision in Maine v. Johnson, 498 F.3d 37 (1st Cir. 2007).   

PN’s claims are also at odds with the strong presumption against conveyance 

of the bed of non-tidal navigable rivers.  That the State presumptively had title to the 

bed of the Penobscot River is confirmed by the State’s subsequent conveyances and 

long history of dominion and control over the Main Stem.  These acts extinguished 

any claim PN had to the bed and waters of the Main Stem under the broad transfer 

provisions of MIA and MICSA.  Similarly, PN’s claims are also barred by the 

doctrines of laches, acquiescence, and impossibility and the failure to join 

indispensable parties.  Finally, the U.S.’ participation in this case is barred by 

§1723(a) of MICSA, and its intervention in this case was erroneous.    

ARGUMENT 

I. The panel correctly held that there is no justiciable case or controversy 

about where Penobscot Nation members may fish for sustenance. 

 

The jurisdiction of the federal courts is limited by Article III to actual “Cases” 

and “Controversies.”  U.S. CONST. art. III, §2.  “[T]he ‘case or controversy’ 

limitation of Art. III...requires that a federal court act only to redress injury that fairly 

can be traced to the challenged action of the defendant.”  Simon v. E. Ky. Welfare 
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Rights Org., 426 U.S. 26, 41 (1976).  Two of those limitations “are the [interrelated] 

justiciability doctrines of standing and ripeness,” Reddy v. Foster, 845 F.3d 493, 499 

(1st Cir. 2017), which ensure that courts resolve only actual disputes, not abstract 

disagreements over hypothetical injuries, see Lujan v. Defenders of Wildlife, 504 

U.S. 555, 560 (1992).   

Although PN and the U.S. have claimed the Schneider Opinion threatens PN’s 

self-governance and its members’ ability to sustenance fish, the Schneider Opinion 

does neither.  The Schneider Opinion addresses how the Settlement Acts allocate 

regulatory jurisdiction between the State and PN, with particular reference to the 

Main Stem—but it does not infringe on PN’s sovereignty to regulate its members’ 

sustenance activities.   

More importantly, State Defendants (or any other State official or employee) 

have not impeded any tribal member from fishing for sustenance in the Main Stem 

or interfered with PN’s regulation of its members’ sustenance conduct.  The record 

is wholly consistent with the State’s long-standing policy of not interfering with 

tribal members’ sustenance fishing in the Main Stem.  Not only does the State have 

no intention of changing that policy, but the State also has worked with the Maine 

Tribes to protect sustenance fishing through strict water quality standards on 

specified water bodies, including the Main Stem.   
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Because the State has not acted and has no intention of acting in a manner that 

would impede or threaten tribal sustenance fishing, there is no occasion for a judicial 

declaration regarding §6207(4) of MIA.  As the panel concluded, PN’s claims 

regarding sustenance fishing are non-justiciable for lack of standing and ripeness.  

See Penobscot Nation v. Mills, 861 F.3d 324, 336-38 (2017).  

A. The Nation does not have standing to bring sustenance fishing 

claims. 

 

“To establish Article III standing, an injury must be concrete, particularized, 

and actual or imminent; fairly traceable to the challenged action; and redressable by 

a favorable ruling.”  Clapper v. Amnesty Int’l USA, 568 U.S. 398, 409 (2013) 

(quotation marks omitted).  The injury in fact element of standing requires an 

“invasion of a legally protected interest that is concrete and particularized and actual 

or imminent, not conjectural or hypothetical.”  Spokeo, Inc. v. Robins, 136 S. Ct. 

1540, 1548 (2016) (quotation marks omitted).  Injury in fact can also be satisfied 

through “the threatened enforcement of a law” by the government, provided there is 

“a credible threat of prosecution thereunder” that is based on “an actual and well-

founded fear that the law will be enforced against them.”  Susan B. Anthony List v. 

Driehaus, 573 U.S. 149, 158-60 (2014) (quotation marks omitted).   

“As litigation progresses, Article III places an increasingly demanding 

evidentiary burden on parties that seek to invoke federal jurisdiction.”  People To 

End Homelessness, Inc. v. Develco Singles Apartments Assocs., 339 F.3d 1, 8 (1st 
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Cir. 2003).  At summary judgment, “the plaintiff can no longer rest on … ‘mere 

allegations,’ but must ‘set forth’ by affidavit or other evidence ‘specific facts.’”  

Lujan, 504 U.S. at 561 (quoting Fed. R. Civ. P. 56(e)).  PN has met these 

requirements with respect to its sustenance fishing claims.3   

1. The Nation has not shown any present or imminent injury to 

tribal members’ sustenance rights. 

 

The State has not interfered with any tribal member engaged in sustenance 

fishing on the Main Stem of the Penobscot River.  Further, there is no immediate or 

threatened future prosecution of any tribal member, no tribal member has claimed 

they fear State enforcement action, and there is no evidence in the record to show 

that tribal members have either ceased or decreased their sustenance activities.  See 

Reddy, 845 F.3d at 503 (concluding there was no harm or threat of future harm in 

standing inquiry when plaintiffs had not changed their activities).  The State has 

disclaimed any intent to interfere with PN’s sustenance activities in the Main Stem.  

Tribal members wishing to take fish for individual sustenance from the Main Stem 

have always done so without State interference (both before and during this 

litigation), and they may continue to do so.  Cf. Virginia v. Am. Booksellers Ass’n, 

Inc., 484 U.S. 383, 392-93 (1988) (finding standing in pre-enforcement challenge to 

 
3  The right to engage in sustenance fishing in MIA is an individual right, M.R.SA. 

§6207(4), but State Defendants assume that PN can assert the individual sustenance 

rights of its members.  
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new statute when “State ha[d] not suggested that the newly enacted law w[ould] not 

be enforced”).   

Moreover, the State has acknowledged legislatively that sustenance fishing is 

occurring on the Main Stem and, in cooperation with the Maine Tribes, recently 

enacted a sustenance fishing designated use within Maine’s water classification 

program.4  38 M.R.S.A. §§464-469 (Pamph. 2020).  The sustenance fishing use 

applies to the Main Stem, §§466-A, 467(7)(A)(1)-(5), and the Maine Department of 

Environmental Protection recently promulgated final rules establishing the most 

stringent water quality criteria of any State in order to protect the new sustenance 

fishing use, see 06-096 C.M.R. ch. 584, §5(C) (2020).  This Tribal-State cooperation 

on sustenance fishing underscores that PN’s sustenance fishing rights are not 

threatened by the State. 

2. The Nation has not shown any present or imminent injury to 

its sovereignty regarding sustenance fishing. 

 

 Both PN and the U.S. have argued that the issuance of Attorney General 

Schneider’s 2012 Opinion, by itself, represents an injury to PN.  The Tribe argues 

that through the Schneider Opinion, the State threatened “the promise of MICSA 

that PN can exercise [governmental] authority without state interference,” (PN Resp. 

Br. 48), citing footnote 7 of Moe v. Confederated Salish & Kootenai Tribes of 

 
4  (See En Banc Resp. 13-17 (describing process leading up to and effect of 

sustenance fishing legislation).)   
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Flathood Reservation, 425 U.S. 463 (1976), in support.  The U.S. likewise cites 

footnote 7 of Moe in support of standing, characterizing the Schneider Opinion as a 

“directive” that “constituted an immediate repudiation of [PN]’s statutory right to 

fish in the River.  That action undermined tribal self-government, and can be 

challenged.”  (US Resp. Br. 53.)   

These arguments misapprehend the scope and effect of the Schneider Opinion.   

The Schneider Opinion does not mention sustenance fishing or the statute containing 

those rights, 30 M.R.S.A. §6207(4), question PN’s authority to govern its members’ 

activities (sustenance or otherwise), or challenge PN’s authority within its Territory.5   

Instead, the Schneider Opinion is focused on the waters of the Main Stem and 

the “respective regulatory jurisdictions” of PN and the State regarding members of 

the public—not tribal members.  (JA 68-69.)  The Commissioner of MDIFW and 

the Colonel of the Maine Warden Service requested the opinion after a July 2012 

incident6 wherein Nation officials disputed the enforcement activities of State game 

wardens on the Main Stem.  The Schneider Opinion was “intended to clarify the 

jurisdictional issue for state and tribal game wardens” and recreational users of the 

 
5  The Schneider Opinion recognizes PN’s “authority to regulate hunting and fishing 

on those islands included in its Reservation.”  (JA 69.)   

 
6  The exact contours of that incident are disputed (ECF 140 at 41-46), but both State 

and Tribal game wardens subsequently were concerned about another conflict or 

other confrontation on the River (ECF 140 at 45; ECF 140-2, ¶27; ECF 118-5, 

¶¶10-12). 
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River. 7  (JA 68.)  The Schneider Opinion advises that “members of the public 

engaged in hunting, fishing or other recreational activities on the waters of the 

Penobscot River are subject to Maine law as they would be elsewhere in the State, 

and are not subject to any additional restrictions from the Penobscot Nation.”  (JA 

69.)   

Further, the Schneider Opinion was not a “directive” to state agencies, nor did 

the opinion mandate any particular conduct by State officials.  The opinion is the 

fulfillment of the Attorney General’s obligation to provide a “written opinion upon 

questions of law submitted...by the head of any state department or any of the state 

agencies.”  5 M.R.S.A. §195 (2013); see also Superintendent of Ins. v. Attorney Gen., 

558 A.2d 1197, 1202 (Me. 1989).  Opinions of the Maine Attorney General represent 

the attorney general’s best advice and counsel on questions of law, but they are not 

binding on State officials or agencies or on the courts.8   

 
7  Tribal law enforcement officers have the same powers and training requirements 

as state law enforcement.  30 M.R.S.A. §6210(4).  Tribal and State law enforcement 

officers have joint authority to enforce all laws of the State in Indian Territory.  Id. 

§6210(2).   

 
8  Compare Normand v. Baxter State Park Auth., 509 A.2d 640, 643-48 (Me. 1986) 

(approving adoption of rule by state agency that contradicted AG opinion), and Cent. 

Me. Power Co. v. Pub. Utils. Comm’n, 455 A.2d 34, 51 n.5 (Me. 1983) (Carter, J., 

dissenting) (describing AG opinion as “not controlling authority”), with Branch 

Trucking Co. v. State ex rel. Okla. Tax Comm’n, 801 P.2d 686, 690–91 (Okla. 1990) 

(explaining Oklahoma AG opinions are “binding on state officials unless the opinion 

is inconsistent with a final determination of a court of competent jurisdiction” or 

declares statute unconstitutional).   
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Regardless, what the Schneider Opinion and the summary judgment record 

demonstrate is a dispute over the meaning of §6203(8) of MIA, i.e., the definition of 

the Reservation.  Far from an isolated occurrence, the Schneider Opinion was 

another example of the parties’ disagreement over the boundaries of the Reservation.  

That boundary has been in dispute for nearly 20 years,9 and the summary judgment 

record includes evidence of several years of confrontations in which tribal 

representatives demanded permits from State employees and non-Tribal 

recreationalists for access to the Main Stem, and otherwise asserted control over 

various non-tribal activities occurring there.  (JA 1079-1118, 1126-35, 1138-43.)  

This evidence demonstrates the existence of a case or controversy on State 

Defendants’ counterclaims seeking declaratory relief as to the scope of the 

Reservation under §6203(8).  None of this evidence (or the Schneider Opinion), 

however, demonstrates a dispute over sustenance fishing.   

“[S]tanding is not dispensed in gross.”  Lewis v. Casey, 518 U.S. 343, 358 n.6 

(1996).  Parties must establish standing for each claim independently.  

DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 351-53 (2006) (rejecting concept of 

“ancillary standing”).  “[A] reviewing court must determine whether each particular 

 
9  In the administrative proceeding that led up to Maine v. Johnson, the State 

disagreed with the Tribe and DOI on the boundaries of the Reservation, with the 

State contending as far back as August of 2000 that the Reservation “does not 

include the Penobscot River bank to bank.”  State Program Requirements, 66 Fed. 

Reg. 12791, 12793 (Feb. 28, 2001).   
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plaintiff is entitled to have a federal court adjudicate each particular claim that he 

asserts.”  Pagán v. Calderón, 448 F.3d 16, 26 (1st Cir. 2006).   

The State has not engaged in any conduct that amounts to a cognizable legal 

injury to PN or its members, and PN can point to no State action that has interfered 

with its ability to regulate its members sustenance activities.  PN has failed to 

produce evidence of any injury to its sustenance fishing rights; it cannot rely on the 

State’s counterclaims regarding §6203(8) of MIA.  Cuno, 547 U.S. at 352 (standing 

is not commutive or osmotic); Hochendoner v. Genzyme Corp., 823 F.3d 724, 733 

(1st Cir. 2016).   

3. The Supreme Court’s decision in Moe did not displace 

principles of Article III standing. 

 

Moe does not support PN’s assertions of an injury to its sovereignty based on 

the Schneider Opinion.  See Mills, 861 F.3d at 353 n.40 (Torruella, J., dissenting) 

(concluding Moe supported Nation’s standing).  In Moe, the Supreme Court 

concluded that Montana’s assessment of personal property taxes against tribal 

members residing on the tribe’s reservation (and the members’ payment of those 

taxes) undermined tribal self-government.  425 U.S. at 468 n.7.  The tribe therefore 

had standing to contest Montana’s action.  Id.   

Several Circuit Courts of Appeals similarly have found tribes to have standing 

to challenge state action or regulation.  The Second Circuit concluded the 

Mashantucket Pequot Tribe had standing to challenge a Connecticut municipality’s 
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assessment of personal property taxes against non-tribal entities on slot machines 

leased to and operated by the tribe at its on-reservation casino.  Mashantucket Pequot 

Tribe v. Town of Ledyard, 722 F.3d 457, 463-64 (2d Cir. 2013).  There, the court 

reasoned that the tax was a real and measurable interference with “[PN]’s ability to 

regulate its affairs and be the sole governmental organ influencing activities...on its 

reservation.”  Id. at 464.  The Eleventh Circuit similarly concluded a tribe had 

standing to challenge state taxes assessed on non-member activities within its tribal 

land, Miccosukee Tribe of Indians of Fla. v. Fla. State Athletic Comm’n, 226 F.3d 

1226, 1230-31 (11th Cir. 2000), and the Tenth Circuit determined a tribe had 

standing to challenge a state’s refusal to recognize tribally-issued motor vehicle 

registrations, see Prairie Band of Potawatomi Indians v. Pierce, 253 F.3d 1234, 

1238, 1242 (10th Cir. 2001) (standing satisfied when state law enforcement officers 

ticketed several tribal members with tribal-issued vehicle registrations, but not 

Kansas vehicle registrations).   

Moe and the cases cited above, however, did not displace the requirements of 

Article III.  In each of these cases, there was an “actual infringement[] on a tribe’s 

sovereignty” that “constitute[d] a concrete injury sufficient to confer standing.”  

Pequot, 722 F.3d at 463.  In Moe and Pequot, the states had assessed taxes on 

personal property that was located within the tribe’s reservation, Moe, 425 U.S. at 
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468 n.7; Pequot, 722 F.3d at 462, and, in Miccosukee,10 Florida sought to assess 

taxes upon the on-reservation activities of non-tribal entities, 226 F.3d at 1230-31.  

Kansas had ticketed several tribal members with valid tribal vehicle registrations for 

not having valid state vehicle registrations.  Prairie Band, 253 F.3d at 1238.   

In all of these cases, the tribe and state had adverse positions on the scope of 

state versus tribal authority, and the state had asserted or sought to assert its 

authority—circumstances reflecting real disputes over state conduct.  Driehaus, 573 

U.S. at 158-60. 

In contrast, there is no evidence of any State conduct–actual or threatened–

directed at sustenance conduct of Nation members or PN’s regulation of the 

sustenance conduct of its members.11  The Tribe has offered, at best, only “mere 

assertions of trespass to tribal sovereignty” that do not satisfy Article III’s standing 

requirement.  Pequot, 722 F.3d at 463.   

B. The Nation’s sustenance fishing claims are not ripe for 

adjudication.   

 

“Requests for a declaratory judgment may not be granted unless they arise in 

a context of a controversy ‘ripe’ for judicial resolution.”  Verizon New Eng., Inc. v. 

 
10  The procedural posture of Miccosukee Tribe was a motion to dismiss, where the 

burden of establishing standing is less stringent.   

 
11  PN’s governance of its own members is an internal tribal matter, 30 M.R.S.A. 

§6206(1), and PN has adopted regulations governing the sustenance activities of its 

members, (see PD 210-222).   
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Int’l Bhd. of Elec. Workers, Local No. 2322, 651 F.3d 176, 188 (1st Cir. 2011).  

Rhode Island v. Narragansett Indian Tribe, 19 F.3d 685, 692 (1st Cir. 1994) (“[t]he 

linchpin of ripeness…is adverseness”)  Statutory claims are “unripe until a plaintiff 

can show that federal court adjudication would redress some sort of imminent injury 

that he or she faces.”  Reddy, 845 F.3d at 501.  The ripeness doctrine is particularly 

important in cases that seek a pre-enforcement declaration of statutory rights.  Gun 

Owners’ Action League, Inc. v. Swift, 284 F.3d 198, 205 (1st Cir. 2002).   

To determine ripeness, courts apply a two-prong test, examining both whether 

the claim is fit for review, in terms of its definiteness and finality, and whether 

deferring review would create a hardship to the parties.  Town of Barnstable v. 

O’Connor, 786 F.3d 130, 143 (1st Cir. 2015).  The record does not support either 

prong of the ripeness analysis. 

1. The Nation’s claims are speculative and not fit for review.   

 

“[T]he critical question concerning fitness for review is whether the claim 

involves uncertain and contingent events that may not occur as anticipated, or indeed 

may not occur at all.”  Mass. Ass’n of Afro–Am. Police, Inc. v. Boston Police Dep’t, 

973 F.2d 18, 20 (1st Cir. 1992) (per curiam).  “[I]f a plaintiff’s claim, though 

predominantly legal in character, depends on future events that may never come to 

pass, or that may not in the form forecasted, then the claim is unripe.”  Ernst & 

Young v. Depositors Econ. Prot. Corp., 45 F.3d 530, 537 (1st Cir. 1995).   

Case: 16-1474     Document: 00117612240     Page: 28      Date Filed: 07/08/2020      Entry ID: 6351266



16 

The Tribe requested a declaration that its members “enjoy the right to take 

fish for their individual sustenance, free from any state authority, from the waters of 

the Main Stem of the River.”  As argued above, the record does not show a present 

dispute regarding where tribal members may fish for sustenance.  The sustenance 

rights claim therefore is based on the possibility of future state enforcement, despite 

the fact that no enforcement has ever occurred, and the State has disavowed any 

plans for such enforcement.  When a claim of threatened injury is based on a 

contingent future event, it is not fit for review.  Ernst, 45 F.3d at 537.   

Further, in the (unlikely) event that a dispute occurs in the future, the context 

of that dispute will be key.  For example, PN has adopted sustenance fishing 

regulations that govern both season and bag limits for areas within its jurisdiction.  

(PD 210-222.)  In some future case, a tribal member could claim to be engaged in 

sustenance fishing at a time when neither the State nor PN’s regulations would 

permit such activity or at a location over which PN claims no jurisdiction.  Or, the 

MDIFW Commissioner could assert the authority found in 30 M.R.S.A. §6207(6) to 

challenge a sustenance fishing regulation adopted by PN that is or may be adversely 

affecting fish outside of Indian Territory.   

The facts underlying these two hypotheticals would drive the parties’ 

respective positions and arguments on the sustenance fishing issue, providing the 

necessary context that is currently missing.  But addressing this issue now would 
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result in the court “deciding issues in a context not sufficiently concrete to allow for 

focus and intelligent analysis.”  W.R. Grace & Co.-Conn. v. EPA¸ 959 F.2d 360, 366 

(1st Cir. 1992) (quotation marks omitted). 

2. Resolution of the Nation’s claims would not change the 

parties’ conduct or remedy any harm.  

 

 In the hardship inquiry, the focus is on “whether the sought-after declaration 

would be of practical assistance in setting the underlying controversy to rest.”  

Narragansett Indian Tribe, 19 F.3d at 693.  Mere uncertainty about a legal rule does 

not constitute a hardship for the purposes of a ripeness analysis.  Nat’l Park Hosp. 

Ass’n v. DOI, 538 U.S. 803, 811 (2003). “[T]he hallmark of cognizable hardship is 

usually direct and immediate harm,” Ernst, 45 F.3d at 536, or a direct and immediate 

threat of prosecution, Gun Owners, 284 F.3d at 206.   

Here, there is no immediate threat of prosecution, and no evidence of any of 

threatened future prosecution.  The State has disclaimed any intent to interfere with 

tribal sustenance activities in the Main Stem, and there is no evidence to show that 

tribal members have either ceased or decreased their sustenance activities.  Since the 

parties would not “act differently tomorrow” if the court issued the relief requested, 

O’Connor, 786 F.3d at 143, no hardship exists that would justify judicial 

intervention, Ernst, 45 F.3d at 536-38.   
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PN’s failure to establish a case or controversy leaves the Court without subject 

matter jurisdiction over claims alleging interference with sustenance fishing, Reddy, 

845 F.3d at 505, and they should be dismissed. 

II. The district court and the panel correctly concluded that the Penobscot 

Indian Reservation is only the identified islands in the Main Stem of the 

Penobscot River and does not include the waters or bed of the Main Stem. 

 

A. Ordinary rules of statutory construction govern the interpretation 

of the Settlement Acts, not the Indian Canon of Construction. 

 

This Court consistently has applied ordinary rules of statutory construction to 

the Settlement Acts, consistent with Supreme Court case law.  The panel’s decision 

is in accord.   

1. Ordinary rules of statutory construction control.   

Statutory construction “begins with the text,” Merit Mgmt. Grp., LP v. FTI 

Consulting, Inc., 138 S. Ct. 883, 893 (2018), in order “to determine whether the 

language at issue has a plain and unambiguous meaning with regard to the particular 

dispute in the case,” Robinson v. Shell Oil Co., 519 U.S. 337, 340 (1997).  Whether 

language is plain is determined not only by “the particular statutory language, but” 

also by “the design of the statute as a whole” and “its object and policy.”  Crandon 

v. United States, 494 U.S. 152, 158 (1990).  “If the statutory language is plain,” it 

must be “enforce[d] according to its terms.”  King v. Burwell, 135 S. Ct. 2480, 2489 

(2015).  
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Even “[w]hen a court interprets statutes that touch on Indian sovereignty, 

general rules of construction apply.”  Narragansett Indian Tribe, 19 F.3d at 691 

(interpreting provisions of Rhode Island Indian Claims Settlement Act); accord 

Carcieri v. Salazar, 555 U.S. 379, 387-88 (2009).  The court’s “task is to give effect 

to the will of Congress, and where its will has been expressed in reasonably plain 

terms, that language must ordinarily be regarded as conclusive.”  Negonsott v. 

Samuels, 507 U.S. 99, 104 (1993) (quotation marks omitted); accord South Carolina 

v. Catawba Indian Tribe, Inc., 476 U.S. 498, 506 (1986); Passamaquoddy Tribe v. 

Maine, 75 F.3d 784, 793 (1st Cir. 1996) (“When…Congress has unambiguously 

expressed its intent through its choice of statutory language, courts must read the 

relevant laws according to their unvarnished meaning.”).  Accordingly, plain and 

unambiguous statutory text is given its ordinary meaning.  Carcieri, 555 U.S. at 387; 

Littlefield v. Mashpee Wampanoag Indian Tribe, 951 F.3d 30, 37-38 (1st Cir. 2020).   

 The extent the Reservation can be resolved based on the text of MIA and 

MICSA, without utilizing legislative history, common law rules of deed 

interpretation, or the Indian Canon.  There are no ambiguities that necessitate resort 

to extrinsic evidence of legislative intent, and the Indian Canon is not applicable in 

any event.  Nevertheless, PN and the U.S. have suggested throughout this case that 

in the event of ambiguity or doubt as to statutory language, application of the Indian 
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Canon is the immediate next step for the Court.  Those arguments misstate the 

Supreme Court’s and this Court’s precedent.   

Under ordinary rules of statutory construction, if statutory language is not 

plain and unambiguous, then legislative history can assist in determining 

congressional intent.  Lindahl v. Office of Pers. Mgmt., 470 U.S. 768, 795-96 (1985); 

see also Greebel v. FTP Software, Inc., 194 F.3d 185, 192 (1st Cir. 1999) (“If the 

meaning is not plain from the words of the statute, then resort to legislative history 

is required.” (citing Akins v. Penobscot Nation, 130 F.3d 482, 488 (1st Cir. 1997))).  

When construing even “arguably ambiguous provisions,” the court’s “duty is to 

remain faithful to the central congressional purposes underlying the enactment of 

the [relevant statute].”  Lindahl, 470 U.S. at 794 (quotation marks omitted).   

The rule is no different in cases involving Indian tribes.  “In all cases, the face 

of the [statute], the surrounding circumstances, and the legislative history, are to be 

examined with an eye toward determining what congressional intent was.”  Rosebud 

Sioux Tribe v. Kneip, 430 U.S. 584, 587 (1977) (quotation marks omitted); Rice v. 

Rehner, 463 U.S. 713, 733 (1983) (determining congressional intent based upon “the 

face of the statute and its legislative history” without applying Indian Canon).  The 

rule that “statutes affecting Indian tribes must be construed liberally in favor of the 

tribes...does not require a court to ignore compelling authority supporting a 

conclusion contrary to the position that a particular Indian tribe advances.”  
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Penobscot Indian Nation v. Key Bank of Me., 112 F.3d 538, 555 (1st Cir.1997).  See 

also Chickasaw Nation v. United States, 534 U.S. 84, 94 (2001) (rejecting tribal 

interpretation of statute that was not “fairly possible”).   

Accordingly, decisions interpreting MIA and MICSA have looked first to the 

explicit language of the acts, see, e.g., Johnson, 498 F.3d at 42-44 (focusing on text 

of MICSA), and then examined their legislative history, see id. at 43-44, 47 

(analyzing legislative history for guidance in interpreting Settlement Acts); Akins, 

130 F.3d at 488 (consulting legislative history when text of Settlement Acts did “not 

clearly dispose of the question”); Key Bank, 112 F.3d at 548-50 (probing legislative 

history when statutory text had no plain meaning).    

 For the Settlement Acts, this Court has previously considered the House and 

Senate Reports, see Johnson, 498 F.3d at 43-44, 46-47; Akins, 130 F.3d at 488-89, 

which are key portions of the legislative history of MICSA.  The testimony before 

Congress of federal, state, and tribal officials likewise is part of MICSA’s legislative 

history.  In addition, the House and Senate Reports recognized that the hearings 

before and report of the Maine Joint Select Committee on Land Claims form “part 

of the understanding of [PN] and State regarding the meaning of [MIA].”  (JA 657.)  

All of these materials can inform the Court’s interpretation of the Settlement Acts in 

the event of an ambiguity—and must be consulted prior to the Indian Canon.  
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Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766-67 (1985) (applying Indian 

canons only after text and legislative history did not resolve issue). 

  2. The Indian Canon of Construction is inapplicable. 

The Indian Canon of Construction does not apply in interpreting the 

Settlement Acts in this case.  First, as will be argued infra, the statutory definition 

of the Penobscot Indian Reservation is unambiguous.  Thus, the Supreme Court and 

this Court have rejected application of the “rule of statutory construction that 

doubtful expressions must be resolved in favor of Indians” when “[t]here is no 

ambiguity which requires interpretation.”  Amoco Prod. Co. v. Vill. of Gambell, 480 

U.S. 531, 555 (1987); see also Passamaquoddy Tribe, 75 F.3d at 793 (“since there 

is no statutory ambiguity, the principle of preferential construction is not triggered”).   

Second, and as will be argued infra, the purpose of the Settlement Acts and 

their legislative history demonstrates that the Reservation does not include the 

waters or bed of the Main Stem of the Penobscot River.  While the Indian Canon is 

an interpretive tool, it is not “a license to disregard clear expressions of tribal and 

congressional intent.”  DeCoteau v. Dist. Cty. Court, 420 U.S. 425, 447 (1975); 

accord Chickasaw, 534 U.S. at 94 (explaining Canon is not mandatory or necessarily 

conclusive).  If the statutory text, its legislative history, and the surrounding 

circumstances, can demonstrate congressional intent and purpose, there is no need 

to apply the Indian Canon.  See Catawba, 476 U.S. at 506-07; Or. Dep’t of Fish & 
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Wildlife v. Klamath Indian Tribe, 473 U.S. 753, 774 (1985); Rice, 463 U.S. at 732-

33.   

Third, MICSA bars the application of the Indian Canon to any issue of 

statutory interpretation arising under the Settlement Acts that could diminish the 

State’s jurisdiction.  MICSA contains unique jurisdictional provisions that protect 

the State against the effects of federal Indian law that might otherwise undermine 

Maine’s jurisdiction over tribes and tribal lands, unless Congress has acted expressly 

to make that law applicable in Maine.  See 25 U.S.C. §§1725(h), 1735(b).  The Indian 

Canon is part of federal Indian law,12 see, e.g., Blackfeet, 471 U.S. at 766 (describing 

Canon as part of Indian law), and applying it here to resolve ambiguities against the 

State and in favor of PN would affect and potentially preempt the State’s 

jurisdiction.13  Congress has never expressly made the Indian Canon applicable to 

Maine, and therefore it does not apply to questions of statutory interpretation with 

jurisdictional consequences arising under MIA or MICSA.  25 U.S.C. §§1725(h) & 

1735(b).   

 
12  The United States acknowledges that the Indian canons are a “longstanding 

principle of Indian law,” (US Br. 34), and PN similarly describes them as part of 

federal Indian law, (PN En Banc Reply 1).  

 
13  This case has direct jurisdictional implications for the State.  For example, if the 

Court were to declare the Main Stem to be part of the Reservation, the State would 

lose jurisdiction over hunting and trapping there.  30 M.R.S.A. §6207(1).  The Tribe 

could also try to tax the owners of submerged lands.  30 M.R.S.A. §6206(1).   
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 MICSA’s legislative history speaks directly to this issue.  The Senate Report 

shows that Congress was concerned that applying the Indian canons to the 

Settlement Acts would upset the jurisdictional balance that had been negotiated and 

explains that sections 1725(h) and 1735(b) should be interpreted to bar courts from 

applying them when construing MIA and MICSA.  At the time, the Supreme Court 

had recently decided Bryan v. Itasca County, 426 U.S. 373 (1976), a case that 

illustrated how federal courts were relying on the Indian Canon to resolve even 

seemingly unambiguous jurisdictional statutes.  Id. at 392.  The Senate Report cites 

Bryan for the purpose of clarifying that the interpretive methodology the Court used 

in that decision is not to apply to jurisdictional questions arising under the Settlement 

Acts.  (JA 642.)  The Senate Report also describes the relevant law that shall not 

apply in Maine as “the general body of Federal Indian law.”14  See also United States 

v. Lara, 541 U.S. 193, 207 (2004) (describing “federal Indian law” as judicially 

made common law utilized when Congress has not spoken on an issue).  Sections 

1725(h) and 1735(b), then, manifest Congress’s specific intent to ensure that federal 

Indian law would not undermine the jurisdiction that the State had negotiated in the 

 
14  (JA 642; see also JA 462 (“should questions arise in the future over the legal 

status of Indians and Indian lands in Maine, those questions can be answered in the 

context of the [Settlement Acts] rather than using general principles of Indian 

law.”).)   
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Settlement Acts unless Congress expressly so provided.  Reliance on the Indian 

Canon is therefore misplaced. 

 Because of these provisions, this Court has made clear that it will treat a 

jurisdictional dispute between the State and a Maine Tribe differently than a private 

dispute involving a Maine Tribe.  Akins, 130 F.3d at 487-88; Penobscot Nation v. 

Fellencer, 164 F.3d 706, 710-11 (1st Cir. 1999).  Although this Court referred to the 

Indian Canon in dicta in Fellencer, the Court has never applied it when construing 

MIA or MICSA.  Akins, 130 F.3d at 486-88 (applying balancing test to determine 

scope of “internal tribal matters,” not Indian Canon); Fellencer, 164 F.3d at 709-12 

(acknowledging Canon, but applying Akins factors); see also Aroostook Band 

Micmacs v. Ryan, 484 F.3d 41, 49-52 (1st Cir. 2007) (noting MICSA “displaced any 

federal common law that might otherwise bear on this dispute” and rejecting 

application of Canon to clear statutory text); cf. Key Bank, 112 F.3d at 555.  

 Fourth, application of the Indian Canon must yield to the presumption against 

the conveyance of the bed of a navigable river.  (See infra 48-52.) 

B. The Settlement Acts unambiguously define the Reservation as 

solely the islands within the Main Stem. 

 

The statutory definition explicitly limits the “Penobscot Indian Reservation” 

to a delineated set of islands in the Main Stem, and nothing more.  As the panel 

correctly determined, the plain meaning of the statutory text controls.  See Mills, 861 

F.3d at 329-33.   
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MIA carefully defines PN’s reservation as follows: 

“Penobscot Indian Reservation” means the islands in the Penobscot 

River reserved to the Penobscot Nation by agreement with the States of 

Massachusetts and Maine consisting solely of Indian Island, also 

known as Old Town Island, and all islands in that river northward 

thereof that existed on June 29, 1818, excepting any island transferred 

to a person or entity other than a member of the Penobscot Nation 

subsequent to June 29, 1818, and prior to the effective date of this Act. 

 

30 M.R.S.A. §6203(8) (emphasis added).  This language is dispositive of the 

question of whether the Reservation includes the water or bed or the Penobscot 

River—it plainly does not.  PN’s argument requires re-writing this clause to read 

“the islands and the Penobscot River surrounding them.”  That change is “not a 

natural reading of the language and it creates an artificial distinction merely to suit 

tribal purposes.”  Ryan, 484 F.3d at 51.   

As the panel explained, “[a] definition which declares what a term 

‘means’...excludes any meaning that is not stated.”15  Mills, 861 F.3d at 329 (quoting 

Burgess v. United States, 553 U.S. 124, 130 (2008)).  The panel also acknowledged 

 
15  The summary judgment record contains numerous examples of the parties’ 

statements on the scope of the Reservation that are both consistent and inconsistent 

with the parties’ positions in this litigation.  The rules of statutory construction are 

clear.  The plain meaning of statutory text controls, and post-enactment 

interpretations do not reveal Congressional or legislative intent.  Bruesewitz v. Wyeth 

LLC, 562 U.S. 223, 241-42 (2011).  Therefore, regardless of whether any party can 

be said to have changed or revised their position, the Court’s task is to construe MIA 

and MICSA according to established rules of statutory interpretation and in 

accordance with this Court’s precedent.  Johnson, 498 F.3d at 42-43; 

Passamaquoddy Tribe v. Maine, 75 F.3d 784, 793 (1st Cir. 1996).  (See also JA 462.) 
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the definition’s use of the word “solely,” a powerful word of limitation that “‘leaves 

no leeway.’”  Id. at 331 (quoting Helvering v. Sw. Consol. Corp., 315.U.S. 194, 198 

(1942)).  Taken together, the plain meaning of “islands in the Penobscot River” is 

just the islands themselves, and not “the surrounding water itself” or “the land 

submerged by the surrounding water.”16  Mills, 861 F.3d at 331.   

1. The use of the word “solely” creates no ambiguity. 

 

The definition eliminates any potential confusion regarding the scope of the 

Reservation through the word “solely”; the U.S., the use of “solely” in §6203(8) is 

not ambiguous, on its own or in context.   

“Solely” itself is not ambiguous.  The use of “solely” in a statute consistently 

has been interpreted to have the straightforward and ordinary meaning of 

“exclusively,” “alone,” and “the only one” by both the Supreme Court and the Courts 

of Appeals.  “Solely” is a word of limitation to exclude everything but that which 

the statute expressly includes.   

 
16  The panel correctly determined that State law rules for construing deeds and State 

common law could not alter the plain, ordinary meaning of section 6203(8).  

Penobscot Nation v. Mills, 861 F.3d 324, 334 n.10 (1st Cir. 2017).  Further, any 

argument regarding application of these rules fails to account for the broad transfer 

provisions in both MIA and MICSA, which ratified all transfers of “land and natural 

resources” “from, by, or on behalf of the” Maine Tribes made pursuant to “any 

treaty, compact, or statute” or through “any act, event, or circumstance that resulted 

in a change in...dominion over, or control of” those “land or natural resources,” 

including “water and water rights, and hunting and fishing rights.”  25 U.S.C. 

§§1722(b), (n) & 1723; 30 M.R.S.A. §§6203(3), (13), 6213.   
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The Supreme Court recently interpreted “solely” in the National Voter 

Registration Act (NVRA) to have the ordinary meaning of “alone.”  See Husted v. 

A. Philip Randolph Inst., 138 S. Ct. 1833, 1842-43 (2018).  At issue in Husted was 

Ohio’s practice of removing voters from the registration rolls and whether it violated 

the NVRA Failure-to-Vote clause: “no registrant may be removed solely by reason 

of a failure to vote.”  Id. at 1842.  The Court interpreted this “straightforward” 

language to mean that “a State violates the Failure-to-Vote clause only if it removes 

registrants for no other reason other than their failure to vote.”  Id.  A voter therefore 

could not be removed from a state’s voter registration rolls when the sole reason was 

the voter’s failure to vote, but removal after a voter’s failure to vote and failure to 

return an address response card was permissible under the act.  Id. at 1843  “Solely” 

created a limitation in the NVRA that included and forbade only what was stated 

and excluded and allowed everything else.  See also Milner v. Dep’t of Navy, 562 

U.S. 562, 571 n.4 (2011) (noting “solely” had “usual” meaning of “exclusively” or 

“only” in exemption to disclosure in FOIA); Helvering, 315 U.S. at 198. 

The Courts of Appeals also have interpreted “solely” to be a word of limitation 

to the object described.  In Syed v. M-I, LLC, 853 F.3d 492, 500-01 (9th Cir. 2017), 

the court gave “solely” its “ordinary meaning of...‘[a]lone; singly’ or ‘[e]ntirely; 

exclusively.’”  In Syed, that meant a disclosure required by the Fair Credit Reporting 

Act could not also contain a liability waiver because the statute required “the 
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disclosure appear on a ‘document that consists solely of the disclosure.’”  Id.  The 

Sixth Circuit has interpreted solely to mean “SINGLY, ALONE...to the exclusion of 

alternate or competing things.”  United States v. Clingan, 254 F.3d 624, 626 (6th 

Cir. 2001) (quotation marks omitted).  In Clingan, that meant the base level offense 

for a felon in possession could not be reduced from level 14 to 6 because the 

defendant had sold various firearms in the months leading up to his guilty plea; the 

weapons therefore were not possessed “solely” for purposes of collection.17  Id.   

In this case, the use of “solely” in §6203(8) means that the Penobscot Indian 

Reservation is only the islands in the Penobscot River, and nothing more.  Just as in 

Husted, Syed, and Clingan, “solely” creates a limitation that includes only what is 

stated and excludes everything else.  Husted, 138 S. Ct. at 1843; Syed, 853 F.3d at 

500-01; Clingan, 254 F.3d at 626.  There is nothing ambiguous about it. 

“Solely” in the context of §6203(8) is not ambiguous either.  The U.S. and PN 

have argued that “solely” is capable of another meaning: it is used to identify which 

islands in the Penobscot River constitute PN’s Reservation.  This argument fails to 

give effect to “solely.”  See Carcieri, 555 U.S. at 391 (rejecting interpretation of 

“now” that effectively wrote that word out of statute).  All the words that come after 

 
17  See also United States v. W. of Eng. Ship Owner’s Mut. Prot. & Indem. Ass’n 

(Luxembourg), 872 F.2d 1192, 1198 (5th Cir. 1989); United States ex rel. Wolf v. 

Esperdy, 277 F.2d 537, 538 (2d Cir. 1960); McCullen v. Coakley, 573 F. Supp. 2d 

382, 422 (D. Mass. 2008), aff’d 571 F.3d 167 (1st Cir. 2009). 
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“solely” describe which islands are part of the reservation, i.e., “Indian Island...and 

all islands in that river northward thereof that existed on June 29, 1818.”  30 

M.R.S.A. §6203(8).  Put another way, even without “solely,” there would be no 

question which islands were part of the reservation based on the text.  “Solely” serves 

a different purpose—to emphasize everything that is not stated is not part of the 

Reservation.   

2. The use of the word “islands” creates no ambiguity. 

 

The panel gave “island” its ordinary meaning as land that is completely 

surrounded by water.  Mills, 831 F.3d at 330-31; Carcieri, 555 U.S. at 389 

(construing statutory term affecting Indians based on dictionary definitions and 

common understanding).  The U.S. and PN argue that the word “islands” should not 

be given its ordinary meaning, but conceptually must include the surrounding 

riverbed and waters.18  DOI similarly argued in Carcieri against giving a phrase its 

ordinary meaning, but the Supreme Court rejected the argument: “When Congress 

has enacted a definition with detailed and unyielding provisions,...this Court must 

give effect to that definition even when it could be argued that the line should have 

been drawn at a different point.”  Carcieri, 555 U.S. at 393 n.8 (quotation marks 

omitted).   

 
18  Arguments on Alaska Pacific Fisheries are addressed infra.   
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There is simply no plausible interpretation of “island” that sweeps in the 

surrounding water and submerged lands, and Plaintiffs’ creative efforts to ascribe 

that meaning to the term or otherwise find ambiguity where there is none all fail.  

Catawba, 476 U.S. at 506-07; Klamath, 473 U.S. at 774. 

The Court should also reject consideration of any argument that §6203(8) is 

ambiguous because it does not specify if the high or low water mark of the islands 

reflects the Reservation’s exact boundary.  The parties’ positions on the scope of the 

Reservation in this case have been clear: State Defendants contend that the 

Reservation is solely the islands, and does not include the bed or waters of the Main 

Stem; PN contends the Reservation includes the bed and waters of the Main Stem, 

bank to bank; and the U.S. maintains that the Reservation extends at least to the 

thread of the River adjacent to the islands.19  No party even mentioned the high or 

low water mark of the islands, except for a single sentence in the U.S.’ appellate 

reply brief.  (US Reply Br. 12.)  Issues and arguments raised for the first time in an 

appellant’s reply brief are deemed waived.  Reisman v. Associated Faculties of Univ. 

of Me., 939 F.3d 409, 414 (1st Cir. 2019); Sparkle Hill, Inc. v. Interstate Mat Corp., 

788 F.3d 25, 29-30 (1st Cir. 2015).  Moreover, there is no need for the en banc court 

to resolve this unpreserved issue given the parties’ broad positions outlined above.  

 
19  (PN Br. passim; PN Reply Br. passim; US Br. 32-58; US Reply Br. 11-12, 50.) 
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Quite simply, whether the Reservation extends to the high or low water mark of the 

islands is irrelevant and need not be resolved here. 

3. The panel’s plain meaning analysis of §6203(8) is confirmed 

by other provisions within and the purpose of MIA and 

MICSA.    

 

The panel correctly analyzed numerous other MIA and MICSA provisions to 

confirm that the Reservation does not include the waters or bed of the Penobscot 

River, in line with Supreme Court and this Court’s precedent.  See Carcieri, 555 

U.S. at 389-92; Johnson, 498 F.3d at 42-47 (finding §6204 confirmed State 

authority, but also analyzing other MIA and MICSA provisions); Ryan, 484 F.3d at 

49-52 (finding §1725(a) clear, but analyzing MICSA as a whole).   

For example, the panel evaluated the use of the words and phrases “water,” 

“water rights,” “land or natural resources,” and “submerged lands” throughout MIA 

and MICSA.  Mills, 831 F.3d at 331-32 (citing 25 U.S.C. §§1721(b)(2), 1722(b), 

(n); 30 M.R.S.A. §§6203(3), (13), 6207).  In the Settlement Acts, the term 

“submerged lands” is expressly used in 30 M.R.S.A. §6207(1)(B) as part of the 

description of ponds potentially subject to tribal regulatory authority.20  This shows 

that the use of the word “islands” in §6203(8), without any reference to “submerged 

lands,” was a conscious choice; had the legislature intended to include submerged 

 
20  See also 30 M.R.S.A. §6207(3) (using “river” to identify waterbodies where 

fishing potentially subject to regulation by Maine Indian Tribal State Commission).   
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lands within the Reservation it would have expressed that intent using those words, 

as it did in §6207(1)(B).  Carcieri, 555 U.S. at 390-92; Key Bank, 112 F.3d at 553 

n.19.  None of these phrases are used in defining the location of the Reservation, 

which supports the panel’s conclusion that the Reservation does not include any 

water or submerged lands.  Mills, 831 F.3d at 332; Dep’t of Homeland Sec. v. 

MacLean, 574 U.S. 388, 391 (2015) (“Congress generally acts intentionally when it 

uses particular language in one section of a statute but omits it in another.”). 

Similarly, §6205(3) of MIA strongly supports the panel’s conclusion that the 

Reservation does not include the Main Stem’s waters and submerged lands.  

30 M.R.S.A. §6205(3)(A).  The provision, which deals with regulatory takings 

within Indian reservations, states: “For purposes of this section, land along and 

adjacent to the Penobscot River shall be deemed to be contiguous to the Penobscot 

Indian Reservation.”  Id.  As the panel determined, this language would be 

superfluous if the Reservation already included the waters or bed of the Penobscot 

River.  Mills, 831 F.3d at 332; Mass. Ass’n. of Health Maint. Orgs. v. Ruthardt, 194 

F.3d 176, 181 (1st Cir. 1999) (“‘no construction should be adopted which would 

render statutory words or phrases meaningless, redundant or superfluous’” (citation 

omitted)).  

The panel’s conclusions are also consistent with Congress’s intent.  “Even 

seemingly straightforward text should be informed by the purpose and context of the 
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statute.”  Greebel, 194 F.3d at 192; Catawba, 476 U.S. at 506-07 (rejecting 

“contorted construction” of statute that conflicted with its “central purpose”).  In 

MICSA, Congress plainly stated its purposes and thus its intent:   

It is the purpose of this subchapter— 

(1) to remove the cloud on the titles to land in the State of Maine 

resulting from Indian claims;  

 

(2) to clarify the status of other land and natural resources in the 

State of Maine; 

 

(3) to ratify [MIA], which defines the relationship between the 

Sate of Maine and the . . . Penobscot Nation, and 

 

(4) to confirm that all other Indians, Indian nations and bands of 

Indians now or hereafter existing or recognized in the State of 

Maine are and shall be subject to all laws of the State of Maine 

as provided herein. 

 

25 U.S.C. §1721(b).  Regardless of any alleged ambiguity in the Settlement Acts, 

they must be construed with these express purposes in mind.   

As Congress made clear in §1721(b), MICSA was primarily intended to put 

to rest, once and for all, any doubts as to ownership of land in the State and 

jurisdiction over the State’s land and natural resources.  Considering that Congress’s 

highest priority was to bring clarity to these issues, the argument that the Settlement 

Acts impliedly incorporated by reference the terms of ancient treaties, and thereby 

carried forward all of the inherent ambiguities and disputed interpretations 

associated with them, cannot prevail.  Azar v. Allina Health Servs., 139 S. Ct. 1804, 
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1813 (2019) (rejecting “a most unlikely reading” advanced by government in favor 

of obvious, plain meaning); Dep’t. of Revenue of Or. v. ACF Indus., Inc., 510 U.S. 

332, 340 (1994) (rejecting interpretation that would “subvert statutory plan”).  

Finally, and as argued supra, there is no present controversy over the meaning 

of §6207(4) and therefore no occasion for the Court to address whether “reservation” 

in §6207(4) has the same meaning as §6203(8).  Section 6203(8) is a specific 

definition of the term “Penobscot Indian Reservation.”  That defined term appears 

nowhere in §6207(4), which instead uses only the generic term “reservations.”  Any 

ambiguity that exists does not arise in §6203(8), which is a meticulously drafted 

definition, but in §6207(4), because the statute does not expressly address how 

sustenance fishing rights apply to Nation members within their island “reservation.”  

As the panel explained, individual rights provided to members of the Penobscot 

Nation and Passamaquoddy Tribe in §6207(4) “cannot dramatically alter the plain 

meaning of §6203(8)’s definition of ‘Penobscot Indian Reservation,’” Mills, 861 

F.3d at 333, because “legislatures do not ‘hide elephants in mouseholes,’” id. 

(quoting Whitman v. Am. Trucking Ass’ns, Inc., 531 U.S. 457, 468 (2001).   

C. The Settlement Acts’ legislative history confirms that the 

Reservation does not include the waters or bed of the Main Stem. 

 

The Settlement Acts’ extensive legislative history is primarily focused on the 

finality of resolving the land claims, establishing a land base for the Maine Tribes, 

and providing monetary compensation—there is little direct discussion of the 
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boundaries of the Reservation and no discussion of the bed of the Penobscot River.  

This is likely because all parties shared the long-held understanding that the 

Reservation was limited to Main Stem islands.  This concept is not only 

straightforward, but also was evidenced by the descriptions and depictions of the 

Reservation to Congress.  (Cf. PD 278, 261 (“the Penobscot Nation today holds only 

the island in the Penobscot River between Oldtown and Mattawamkeag”).)   

During the House Hearings, DOI described PN’s then-existing reservation as 

a “4,000-acre reservation” on islands in the Penobscot River.  (JA 571.)  If the 

Reservation had included the entire Main Stem, bank to bank, the acreage would be 

13,760 acres.  (JA 1405 ¶2.)  See Idaho v. United States, 533 U.S. 262, 267 (2001) 

(previously published acreage calculations evidence of whether submerged lands 

were included in reservation).  The Senate was provided a map depicting lands 

affected by the settlement as it considered the legislation.  (JA 496-97, 1137.)  The 

key on that map indicates that the Reservation is colored in red, and only the islands 

in the river are colored in red.  The legislative record contains no map indicating the 

Main Stem would be part of the Reservation.   

All of this shows that PN, DOI, the Maine Legislature, and Congress all 

understood the Reservation was limited to the islands in the river, just as the plain 

language of §6203(8) says.  See Conn. Nat’l Bank v. Germain, 503 U.S. 249, 253-
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54 (1992) (“courts must presume that a legislature says in a statute what it means 

and means in a statute what it says there”). 

D. Alaska Pacific Fisheries and Johnson do not impact this case. 

 

  1. Alaska Pacific Fisheries (APF) 

 

State Defendants previously have argued that the Supreme Court’s decision 

(APF is inapposite and inapplicable to the present dispute with PN.  (SD Br. 39-42; 

En Banc Resp. 10-12.)  Those arguments will not be restated but are summarized 

thusly: a 100-year old Supreme Court decision interpreting readily distinguishable 

language cannot vary the plain meaning of §6203(8).  Compare APF, 248 U.S. at 

86-89 (construing phrase “body of lands known as Annette Islands”), with 30 

M.R.S.A. §6203(8) (“the islands in the Penobscot River...consisting solely of Indian 

Island...and all islands in that river northward....”).   

State Defendants’ previous arguments on the implications of APF are 

confirmed by the subsequent Supreme Court decision of Amoco Production Co. v. 

Vill. of Gambell, 480 U.S. 531 (1987).  In Amoco, the Court rejected the Ninth 

Circuit’s conclusion that the statutory phrase “in Alaska” was ambiguous and 

vacated its decision.  Id. at 546-48.  The Ninth Circuit, relying on APF, had reasoned 

that “a geographic term such as ‘in Alaska’ may be used in either a general or 

technical sense, and reference to the legislative history to resolve the ambiguity is 

appropriate.”  Village of Gambell v. Clark, 746 F.2d 572, 579 (9th Cir. 1984).  The 
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court went on to conclude that “in Alaska” was meant in a general, nontechnical 

sense and therefore included the Outer Continental Shelf (or OCS), some three miles 

off the coast of Alaska.  Id. at 581-82.   

On appeal, the Supreme Court rejected the Ninth Circuit’s analysis and held 

that the phrase “in Alaska” did have “a precise geographic/political meaning” that 

did not include the OCS because, “[b]y [statutory] definition, the OCS is not situated 

in the State of Alaska.”  Amoco, 480 U.S. at 547.  The Court distinguished its 

decision in APF and construction of “body of lands known as Annette Islands” as 

“inapposite”: 

Unlike “Alaska,” the phrase[] in issue [in APF] did not have precise 

geographic/political meaning[] which would have been commonly 

understood, without further inquiry, to exclude the waters.  There is no 

plain meaning to “the body of lands” of an island group[.]  The meaning 

of the phrase[] had to be derived from [its] context in the statutes. 

 

Amoco, 480 U.S. at 548 n.14 (emphasis added) (citations omitted). 

This reasoning confirms State Defendants’ position.  PN and the U.S. have 

spent many pages arguing that “islands” can include the surrounding waters based 

on APF, but they have focused on the wrong part of the phrase “body of lands known 

as Annette Islands.”  Amoco clarifies it was not “islands” that led the Supreme Court 

in APF to conclude the Metlakahtlan Reservation included the surrounding waters, 

but the preceding phrase “body of lands.”  480 U.S. at 548 n.14.   
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As in Amoco, the ordinary meaning of the words in the statutory definition of 

the Reservation should be given effect.  Section 6203(8) limits the reservation to a 

delineated set of islands in the Main Stem; it is a designation that has a specific, 

geographical meaning with a precise definition.  (SD Br. 34-42 (analyzing all the 

words used in §6203(8).)  The plain meaning of the Reservation “is expressed by the 

ordinary meaning of the words used,” Amoco, 480 U.S. at 548 (quotation marks 

omitted), and therefore does not include the waters or the bed of the Penobscot River. 

2. Maine v. Johnson 

State Defendants previously have argued that this Court’s decision in Maine 

v. Johnson did not resolve the key issue in this case.  (En Banc Resp. 12-13.)  The 

Johnson court did not need to decide the Reservation boundary question because it 

resolved the case on the Settlement Acts’ broad application of Maine law to tribal 

land and natural resources based on the plain language of MIA and MICSA.  

Johnson, 498 F.3d at 42-43.  The Johnson Court noted numerous times in the 

decision that the boundaries of PN’s Territory (which includes the Reservation) were 

disputed.  Johnson, 498 F.3d at 40 n.3 (“The territorial boundaries are disputed”); 

id. at 45 (“within what we assume to be tribal land”); id. at 47 (“the facilities appear 

(even assuming the tribes’ boundary claims) to discharge onto reservation waters”).   

Both PN and the U.S. have argued that Johnson’s use of the phrase 

“reservation waters retained by the [Nation] under the Settlement Act” means that 
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this Court already and necessarily has determined that some portion of the Penobscot 

River is part of its Reservation.  These arguments disingenuously ignore the 

parenthetical caveat that immediately precedes the quoted phrase: “(even assuming 

the tribes’ boundary claim).”  Id. at 47.   

PN has also claimed that it would not have had standing to if its Reservation 

did not include at least some of the Penobscot River.  See also Mills, 861 F.3d at 351 

n.33 (Torruella, J., dissenting).  That argument conflates the merits of the 

controversy with PN’s standing to make the arguments.  Johnson was an 

administrative appeal pursuant to §509(b)(1)(D) of the Clean Water Act, 33 U.S.C. 

§1369(b)(1)(D), which permits any “interested person” “directly affected” by a 

“determination as to a State permit program” to request review by the applicable 

Circuit Court of Appeals.  No party questioned that PN met these standards.  As the 

panel properly held, Johnson is not controlling.  Mills, 861 F.3d at 335-36. 

E. States presumptively gain title to beds of navigable waters upon 

Statehood and the Settlement Acts did not divest the State of Maine 

of that presumption. 

  

When it comes to sovereign control over navigable rivers, any doubt inures to 

the benefit of the State, not PN.  Navigable waters and the submerged lands 

underneath them “uniquely implicate sovereign interests,” thus justifying a “strong 

presumption” of state control.  Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261, 

283-84 (1997).   
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A state’s sovereign right to and authority over its navigable rivers within its 

political boundaries is “absolute,” and “subject only to the rights surrendered and 

powers granted by the Constitution to the Federal Government.”  PPL Montana, 

LLC v. Montana, 565 U.S. 576, 590 (2012).  The people of Massachusetts, as one of 

the original 13 states, and based on principles of sovereignty “[held] the absolute 

right to all their navigable waters, and the soils under them, for their own common 

use.”  Martin v. Waddell’s Lessee, 41 U.S. 367, 410 (1842).  Massachusetts was 

therefore empowered to allocate the submerged lands within its political boundaries 

as it saw fit.  (JA 1464-74.)   

States admitted to the Union after 1789 did so on equal footing with the 

original 13 states and had “similar ownership over these sovereign lands.”  Coeur 

d’Alene Tribe, 521 U.S. at 283 (quotation marks omitted).  Maine separated from 

Massachusetts, becoming a state on March 15, 1820, and was “admitted into the 

Union on an equal footing with the original states, in all respects whatever.”21  

Therefore, upon Maine’s entry “into the union, on an equal footing with the original 

states, she succeeded to all the rights of sovereignty, jurisdiction, and eminent 

 
21  An Act for the admission of the state of Maine into the Union, ch. 19, 3 Stat. 544 

(1820).   
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domain which [Massachusetts] possessed at the date of the [separation].”22  

Pollard’s Lessee v. Hagan, 44 U.S. 212, 223 (1845).   

Because Maine gained title “within its borders to the beds of waters then 

navigable” upon statehood, it could and did “allocate and govern those lands 

according to state law.”  PPL Montana, 565 U.S. at 591 (citation omitted).  

Therefore, in this jurisdictional dispute over the Main Stem’s waters and submerged 

lands, the Court should presume State control and require PN to prove its claim to 

these assets of unique public importance through clear and explicit terms in the 

Settlement Acts.  See Mullen v. Penobscot Log-Driving Co., 38 A. 557, 560 (Me. 

1897) (“The state represents all public rights and privileges in our fresh-water rivers 

and streams, and may dispose of the same as it sees fit.”). 

The Supreme Court has applied this principle when evaluating the claims of 

western tribes to navigable rivers and submerged lands.  When the Coeur d’Alene 

Tribe asserted that a lake and its tributaries were part of its reservation, the Court 

explained that a heightened standard of proof applies to such claims.  Coeur d’Alene 

Tribe, 521 U.S. at 283-84.   

 
22 “[N]ewly admitted States became the owners of the lands beneath navigable 

waters within their political boundaries, except as a prior sovereign might have 

granted the land to another owner.”  Title To Naturally-Made Lands Under The 

Submerged Lands Act, 71 Interior Dec. 22, 24 (AG 1963).   

Case: 16-1474     Document: 00117612240     Page: 55      Date Filed: 07/08/2020      Entry ID: 6351266



43 

When a state and tribe dispute control over submerged lands, the Supreme 

Court has set up a two-step test: 1) “whether Congress intended to include land under 

navigable waters within the federal reservation and, if so,” 2) “whether Congress 

intended to defeat the future State’s title to the submerged lands.”  Idaho, 533 U.S. 

at 273.  The Supreme Court has refused to find that a state was deprived of control 

over a navigable river absent “clear and special words” that “expressly refer[ ] to the 

riverbed” in the operative instrument.  Montana v. United States, 450 U.S. 544, 554 

(1981) (citations omitted).   

Unlike western states, the federal government had not reserved any of the land 

within Maine for the benefit of Indian tribes upon Maine’s entry into the union.  Cf. 

Idaho, 533 U.S. at 265-70; Choctaw Nation v. Oklahoma, 397 U.S. 620, 625-28 

(1970).  Because clear and special words are required to divest a State of its 

navigable river, it must take precedence over any applicable Indian Canon premised 

on ambiguity.  Further, the presumption against conveying navigable waters must 

take precedence over the Indian Canon, even where applicable, because tthe State’s 

title to the riverbed vests absolutely as of the time of its admission and is not subject 

to later defeasance by operation of any doctrine of federal common law.”23  Oregon 

ex rel. State Land Bd. v. Corvallis Sand & Gravel Co., 429 U.S. 363, 370–71 (1977).  

 
23  This case involves only inland waters.  Cf. United States v. California, 332 U.S. 

19, 31-34 (1947) (limiting rule of Pollard’s Lessee to inland waters and tidelands).  
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Here, there was no action by Congress or Massachusetts prior to Maine’s statehood 

that “definitely declared or otherwise made plain” an intent to deprive Maine of the 

bed of Penobscot River or any other non-tidal navigable river.  Montana, 450 U.S. 

at 552 (quotation marks omitted).   

The language in the 1818 treaty between the Penobscots and Massachusetts 

regarding a public right of way does not alter the application of the navigability 

canon. 24   As an initial matter, the Settlement Acts were intended to and did abrogate 

all of Maine’s treaty obligations.25  See 25 U.S.C. §1731.  “The treaties no longer 

have meaning independent of the Maine Settlement Acts.” Mills, 861 F.3d at 333.26   

Further, as argued infra, Congress ratified all prior transfers, including voluntary and 

involuntary transfers by loss of dominion and control, of land and natural resources 

by or on behalf of any tribe. 

 
24  The Treaty of 1818 stated: “And that the citizens of said commonwealth shall 

have a right to pass and repass any of the rivers, streams and ponds, which run 

through any of the lands hereby reserved, for the purpose of transporting their timber 

and other articles through the same.”  (JA 198.)  As State Defendants argued to the 

trial court, the language was an affirmative grant to non-tribal members to use rivers, 

streams, ponds running through the 4 townships that had been reserved to the Tribe.  

(ECF 142 at 41-43.)  Those townships were later sold.  (JA 241-46.) 

 
25  Congress ratified transfers of “land and natural resources” “from, by, or on behalf 

of the” Maine Tribes made pursuant to “any treaty, compact, or statute”, 25 U.S.C. 

§ 1723(a)(1) did not ratify the treaties wholesale or incorporate them into MICSA.   

 
26  The United States said as much to the trial court: “[the Tribe’s’] rights are now 

what are described in the Maine Implementing Act.  They do not have rights 

independent of that.”  (ECF 156 at 40:23-25.)   
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F. The Tribe’s attempts to cloud the title of hundreds of non-parties 

by its claims to the Penobscot River are foreclosed by the 

Settlement Acts; laches, acquiescence, and impossibility; and 

failure to join indispensable parties. 

 

1. The Settlement Acts extinguished any claim the Nation may 

have had to the Main Stem. 

 

The core theory underlying the Tribes’ 1970s land claims was that all prior 

conveyances of their lands were invalid under the Nonintercourse Act.  Joint Tribal 

Council of Passamaquoddy Tribe v. Morton, 528 F.2d 370, 376 (1st Cir. 1975).  MIA 

and MICSA resolved that issue conclusively and finally through two related sets of 

provisions.  First, the Settlement Acts declared that all prior “transfer[s]” of “land or 

natural resources” “from, by, or on behalf of” the Maine Tribes were made in 

accordance with the laws of the United States and Maine.  25 U.S.C. §1723(a)(1); 

see also 30 M.R.S.A. §6213(1).  Second, Congress expressly approved and ratified 

these transfers, made them effective as of the date of the transfer, and extinguished 

any aboriginal title the Maine Tribes might otherwise have asserted to the land or 

natural resources so transferred.  25 U.S.C. §§1723(a)(1), (b); 30 M.R.S.A. §6213.  

Taken together, these provisions (among others) effectively resolved the land claims 

litigation between the Maine Tribes and the State in favor of the new jurisdictional 

relationship negotiated and agreed to in MIA and MICSA.  (JA 433-437, 634.)   

Key to finally resolving these claims and un-clouding title was that the 

approval of prior transfers was not limited to transfers by deeds and treaties.  
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“Transfer” therefore is defined broadly.  Transfer includes not only transfers 

“pursuant to any treaty, compact, or statute of the State,” 25 U.S.C. §1723(a)(1), but 

also: 

any voluntary or involuntary sale, grant, lease, allotment, partition, or 

other conveyance; any transaction the purpose of which was to effect a 

sale, grant, lease, allotment, partition, or conveyance; and any act, 

event, or circumstance that resulted in a change in title to, possession 

of, dominion over, or control of land or natural resources. 

 

25 U.S.C. §1722(n) (emphasis added); see also 30 M.R.S.A. §6203(13) (containing 

nearly identical definition).  The breadth of this language is striking, and legislative 

history confirms that its sweeping nature was intentional: “‘[t]ransfer’ . . . cover[s] 

all conceivable events and circumstances under which title, possession, dominion or 

control of land or natural resources can pass from on person or group of persons to 

another person or group of persons.”  (JA 633.)   

In addition, the term “land or natural resources” is comprehensively defined 

to mean: 

any real property or natural resources, or any interest in or right 

involving any real property or natural resources, including but without 

limitation minerals and mineral rights, timber and timber rights, water 

and water rights, and hunting and fishing rights. 

 

25 U.S.C. §1722(b) (emphasis added); 30 M.R.S.A. §6203(3).  Therefore, the 

“transfer” provision does far more than merely confirm the validity of prior property 

transactions.  It extinguishes any rights or claims of any kind that PN may have had 

prior to the effective date of the statute that were “transferred” through “any act, 
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event or circumstance that . . . resulted in a change in . . . control of or dominion 

over” “land or natural resources” including “water and water rights, and hunting and 

fishing rights.”  25 U.S.C. §§1722(b), (n) & 1723; 30 M.R.S.A. §6213.   

 The summary judgment record demonstrates conclusively that PN did not 

control the Main Stem of the Penobscot River.  Since 1820, Maine exercised 

sovereignty over the Main Stem by dictating whether and to what extent any given 

activity could take place there.  (JA 1422-25.)  And acting as proprietor, the State 

conveyed to private parties the riverfront parcels along the Main Stem together with 

adjacent submerged lands, all in publicly recorded deeds.  (JA 1464-74.)  This 

evidence proves a “transfer” under MIA and MICSA because it demonstrates that 

PN has not had possession of, dominion over or control of the Main Stem and bed 

beneath it for hundreds of years, if it ever did.  25 U.S.C. §1723(a)(1); 30 M.R.S.A. 

§6213(1).   

To be clear, the Main Stem was not “transferred” to Maine in the Settlement 

Acts.  (See supra at 48-52 (arguing equal footing).)  Rather, the Settlement Acts 

sanctioned the existing and long-standing circumstances by confirming that 

hundreds of years of State regulation and control of the Penobscot River (in addition 

to conveyance of title of portions of the bed) effected a transfer of the Main Stem.   

This analysis of MIA and MICSA’s transfer provisions is confirmed by this 

Court’s decision in Greene v. Rhode Island, 398 F.3d 45 (2005).  In Greene, the 
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Seaconke Wampanoag Tribe claimed that it had reserved 34 acres of land in Rhode 

Island pursuant to a deed its chief executed in 1661.  Id. at 47.  The Wampanoag 

Tribe claimed that it was entitled to this land because it had never “transferred” its 

interest in the reserved parcel, notwithstanding that the tribe had long before ceased 

to physically possess the land at issue.  Id. at 51-52.   

Like Maine, Rhode Island had resolved Indian land claims litigation through 

legislation—the Rhode Island Indian Claims Settlement Act (RICSA), 25 U.S.C. 

§§1701-15 (former codification).  See Narrangansett Indian Tribe v. Rhode Island, 

449 F.3d 16, 18-20 (1st Cir. 2006) (en banc) (describing history of litigation).  In 

order to resolve those tribal land claims, RICSA contains nearly identical transfer 

and extinguishment provisions as MIA and MICSA.  Compare 25 U.S.C. §1712(a), 

with 25 U.S.C. §1723(a), and 30 M.R.S.A. §6213(1); compare 25 U.S.C. §§1702(b), 

(j), with 25 U.S.C. §§1722 (b), (n).   

This Court concluded that the Wampanoag’ claim to the land was barred by 

the RICSA “transfer” provisions: 

In bringing this suit, however, the Wampanoag Tribe has declared that 

it has been wrongfully dispossessed of these lands.  [RICSA]’s broad 

definition of transfer includes a catchall—“any event or events that 

resulted in a change of possession or control,”—which shows 

Congress's intent to include a situation such as this one, where the 

Wampanoags clearly had an Indian claim to the land long ago and now 

cease to possess the land.  In addition, [RICSA] ratified any transfer of 

land “from, by, or on behalf of any Indian, Indian nation, or tribe of 

Indians.”  This would certainly encompass the Wampanoag Tribe of 

Case: 16-1474     Document: 00117612240     Page: 61      Date Filed: 07/08/2020      Entry ID: 6351266



49 

Indians[, and] this broad language precludes claims such as those 

asserted by the Wampanoags in this case. 

 

Greene, 398 F.3d at 52–53 (citations omitted).  The same analysis controls here.  The 

Tribe’s claim to the bed and waters of the Main Stem are precluded by the transfer 

provisions of MIA and MICSA.  As it did in Greene, this Court should reject PN’s 

attempt “to revive old land claims and unsettle land titles in direct contravention of 

the purpose of [MIA and MICSA].”  Id. at 53; accord 25 U.S.C. §§1721(b)(1)-(2).   

2. Laches, acquiescence, and impossibility bar claims seeking 

expansion of tribal sovereignty over the Main Stem. 

 

State Defendants have previously shown that the Supreme Court’s decision in 

City of Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197 (2005), bars 

PN’s claims to the waters and bed of the Main Stem because of the long delay in 

asserting the claim, the acquiescence of the Federal government and the tribe in the 

interim, the settled expectations of third parties, and the disruptive nature of the 

remedy sought.  (SD Br. 57-59.)  In particular, the settled expectations of third 

parties and the nature of the remedy sought weigh against PN.   

MIA and MICSA were negotiated and enacted in order “to remove the cloud 

on the titles to land in the State of Maine resulting from Indian claims.”  25 U.S.C. 

§1721(b)(1).  A decision in favor of PN that the bed of the Main Stem is included in 

its Reservation would once again cloud the titles of hundreds of upland owners along 

the shores of the Main Stem.  Further, this disruptive remedy would be certain to 
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lead to new conflicts between PN and others who use the Main Stem for everything 

from duck hunting to hydroelectric generation.   

3. Municipalities and riverfront owners on the Penobscot River 

were indispensable parties that were not joined.   

 

Any determination that the Reservation includes the submerged lands within 

the Main Stem would necessarily involve the rights and interests of the riverside 

owners and municipalities—necessary and indispensable parties that have not been 

joined.  PN’s claims are premised on its assertion that its Reservation includes the 

submerged lands of the Main Stem.  That theory implicates not only the interests of 

the hundreds of riparian owners along the mainland shores of the Main Stem, but 

also the municipalities bounded by the Main Stem because the boundary of all Main 

Stem towns extends to the thread of the Penobscot River.   

Under Rule 19, a party is required to be joined if “that person claims an 

interest relating to the subject of the action and is so situated that disposing of the 

action in the person’s absence may[,] as a practical matter[,] impair or impede the 

person’s ability to protect the interest.”  Fed R. Civ. P. 19(a)(1)(B)(i).  Generally, 

parties that also claim title, possession, or jurisdiction over land are indispensable to 

the action.  See Schutten v. Shell Oil Co., 421 F.2d 869, 870-71 (5th Cir. 1970); 

Maritimes & Ne. Pipeline, L.L.C. v. 16.66 Acres of Land, 190 F.R.D. 15, 19 (D. Me. 

1999).  
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Here, that includes not only the upland owners along the Main Stem, but also 

municipalities.  The district court concluded that the relief PN sought would require 

joinder of “any and all land owners along the Main Stem who might claim riparian 

rights,” an outcome that was “precisely what the Settlement Acts were designed to 

preclude.”  Penobscot Nation v. Mills, 151 F. Supp. 3d 181, 220 n.47 (D. Me. 2015) 

(citations omitted).   

Municipalities along the Penobscot River are equally necessary because their 

boundaries are established and circumscribed by the thread of the Penobscot River.  

(JA 1465, 1469.)  A ruling by a federal court adjusting these boundaries would not 

only remove lands from their jurisdictions, but also be at odds with Maine law.  In 

Maine, “[i]t is well-established...that the Legislature alone has the authority to alter 

the boundaries of towns.”  Boothby v. Grindle, 2009 ME 132, ¶ 13, 985 A.2d 1147 

(quotation marks omitted); cf. 30-A M.R.S.A. §2852 (2011) (mandating resolution 

process for municipalities’ boundary disputes).  (ECF 117, 44-49 (Rule 19 

analysis).)  Although cumbersome, these parties could have been joined to this 

litigation, and PN cannot obtain the relief it seeks in their absence.   

III. Section 1723(a)(2) of MICSA bars the U.S. from claiming the Nation 

holds any portion of the bed of the Penobscot River. 

 

MICSA §1723(a)(2) bars the U.S. from asserting on PN’s behalf any claim 

under state law arising before October 10, 1980, and arising from any “transfer” of 

land or natural resources, on the grounds that such transfer was “not made in 
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accordance with the laws of the State of Maine.”  25 U.S.C. §1723(a)(2).  “Laws of 

the State” as used in §1723 is a defined phrase that explicitly includes the “common 

laws of the State of Maine.” 25 U.S.C. §1722(d).   

Although the U.S. cloaks its arguments in terms of the Settlement Acts, its 

claims are indistinguishable from a quiet title action.  The U.S. claims that 1) PN 

never transferred the bed of the Main Stem in ancient treaties and deeds, necessarily 

calling into question hundreds of deeds of upland owners along the Penobscot River, 

and 2) based on principles of Maine common law, PN holds the bed of the Main 

Stem by virtue of PN’s pre-1980 ownership/possession of the islands.  These are the 

exact arguments a party would make in a quiet title action under Maine law, and they 

are the exact arguments that recently prevailed in a recent quiet title action to 

waterfront property in Maine.  See, e.g., Almeder v. Town of Kennebunkport¸ 2019 

ME 151 passim, 217 A.3d 1111 (affirming municipality held title to intertidal zone 

based on ancient deeds showing former town proprietors held title to intertidal zone 

in 1684, which title passed to municipality “by operation of law when the proprietors 

ceased operations without granting the property to any other owner”).   

In addition, the legislative history of §1723(a)(2) demonstrates that the U.S. 

agreed to the language to “bar the [U.S.] as trustee for the Indians from asserting 

past land claims arising under state law.”  (JA 437; SD Br. 63-65.)  Thus, what 

became §1723(a)(2) was drafted specifically to prevent the federal government from 
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doing what it seeks to do here.27  Claims to the bed and waters of the Main Stem 

based on Maine law arose before the Settlement Acts and are barred.  25 U.S.C. 

§1723(a)(2). 

CONCLUSION 

 For these reasons, the Court should affirm the panel decision.   
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