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CORPORATE DISCLOSURE STATEMENT 
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the stock of Kruger Energy (USA) Inc. 

Duvaltex (US), Inc., f/k/a True Textiles, Inc., is 100% owned by Duval 
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JURISDICTIONAL STATEMENT 

State Intervenors1 adopt the jurisdictional statement in their Final Principal 

Brief, previously filed in this proceeding, as if set forth fully herein.  

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

1. Whether the District Court correctly determined, as the panel 

previously held, that the plain language and statutory context of the Settlement 

Acts unambiguously establish that the Penobscot Nation Reservation consists 

solely of the islands in the Penobscot River identified in 30 M.R.S. § 6203(8), and 

not any part of the Penobscot River?  

2. Whether the District Court erred, as the panel previously held, by 

resolving the Penobscot Nation’s claim regarding its sustenance fishing rights 

under 30 M.R.S. § 6207?  

                                           
1 State Intervenors are a coalition of private entities, municipalities, and related 

entities (e.g., sanitary districts), which border and use the Penobscot River or its 

tributaries, for discharges and other purposes.  (ECF #12, JA 44-46).  Their 

interests in this matter include avoiding regulation by the Penobscot Nation over 

their activities in and on the River and securing the borders of their property and 

territories. (See ECF #12). Only the Town of Howland; Duvaltex US, Inc. (f/k/a 

True Textiles, Inc.); Guilford-Sangerville Sanitary District; Town of Millinocket; 

Kruger Energy (USA) Inc.; Veazie Sewer District; Town of Mattawamkeag; 

Lincoln Sanitary District; Town of East Millinocket; and Town of Lincoln are 

represented by the undersigned and are participating for purposes of this rehearing 

en banc.   
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STATEMENT OF THE CASE 

State Intervenors adopt the statement of the case set forth in their Final 

Principal Brief, previously filed in this proceeding, as if fully set forth herein.  

State Intervenors also provide the following supplemental statement of the case. 

On the cross-appeals from the district court’s order, a divided panel of this 

Court held as follows.  First, it affirmed the judgment of the district court that the 

boundaries of the Penobscot Indian Reservation (“Reservation”) are limited to 

specified islands in a 60-mile stretch of the Penobscot River commonly known as 

the “Main Stem.”  Penobscot Nation v. Mills, 861 F.3d 324, 327 (1st Cir. 2017).  In 

holding that the Reservation does not include the waters or the streambed of the 

Main Stem, the panel applied the plain meaning of the language of the relevant 

statute, when considered in its statutory context.  Id. at 329-33.  The panel did not 

look beyond this language to Indian canons of construction or general historical 

context because it concluded that the statute is unambiguous.  Id. at 334.  The 

panel also concluded that neither Supreme Court precedent nor First Circuit 

precedent compelled a contrary conclusion.  Id. at 334-36.  Second, the panel 

reversed the judgment of the district court regarding the scope of the Penobscot 

Nation’s (the “Nation” or “PN”) sustenance fishing rights, concluding that federal 

courts lack jurisdiction to adjudicate the claim because the State had not interfered 

with PN members’ fishing activities.  Id. at 327, 336-38. 
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The dissent disagreed as to both issues.  First, the dissent concluded that the 

Indian canon of construction should apply and that the relevant statute should be 

construed liberally in favor of PN to include as part of the Reservation not only the 

islands in the River but also surrounding waters.  Id. at 339-40.  The dissent 

concluded that history, Supreme Court precedent construing an 1891 treaty with an 

Alaskan tribe, and prior treaties with PN indicate that the Main Stem is part of the 

Reservation.  Id. at 341-51.  Second, the dissent would have reached the question 

regarding the scope of the Nation’s sustenance fishing rights, concluding that PN 

does have the right to fish in the Main Stem.  Id. at 351-53.  

Plaintiffs-Appellants/Cross-Appellees Penobscot Nation and United States 

sought re-hearing en banc.  On April 8, 2020, the petitions for rehearing were 

granted and the panel opinion and dissent were withdrawn.  

SUMMARY OF THE ARGUMENT 

The key question before this Court is whether it should look solely to the 

text of the Settlement Acts2 to determine whether the Reservation encompasses the 

                                           
2 The Settlement Acts are the Maine Implementing Act, 30 M.R.S. §§ 6201 et seq. 

(“MIA”) and the Maine Indian Claims Settlement Act of 1980, 25 U.S.C. §§ 1721 

et seq. (“MICSA”).  Because MICSA’s primary purpose is to ratify MIA, see 25 

U.S.C. § 1721(b)(3) (listing as a purpose of MICSA “to ratify the Maine 

Implementing Act, which defines the relationship between the State of Maine and 

… the Penobscot Nation”), the bulk of the terms of the settlement agreement are 

set forth in MIA.  To the extent there is an actual conflict between MIA and 

MICSA, MICSA applies.  25 U.S.C. § 1735(a). 
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Main Stem.  The answer is “yes.”  The Reservation consists only of the islands in, 

and not the waters of or streambed under, the Penobscot River.  This conclusion is 

compelled by the plain text of the Settlement Acts, when read in context and in 

light of the structure of the Acts.  There simply is no ambiguity that justifies resort 

to external considerations, such as the Indian canon of construction, to reach the 

conclusion that the Reservation includes more than the islands in the River. 

Section 6203(8) of the MIA, which describes the boundaries of the 

Reservation, is clear.  It provides that the Reservation consists “solely” of the 

“islands” located “in” the Penobscot River, along with certain other parcels of land 

specifically identified.  The term “islands” unambiguously means land not 

ordinarily submerged.  The plain meaning of “islands” therefore excludes the 

waters and bed of the River.  This conclusion is reinforced by the statutory context 

of Section 6203(8), which demonstrates that the drafters intended to (and did) 

precisely define the boundaries of the Reservation and understood how to (and did) 

use terms that encompassed water or submerged lands when including those 

natural resources.  Accordingly, the text of the MIA forecloses the conclusion that 

water or submerged land was included in the Reservation. 

Given the plain meaning of the language of Section 6203(8) when read in its 

statutory context, there is no basis to reach for statutory canons of construction.  In 

particular, there is no need to invoke the Indian canon, which, as this Court has 
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repeatedly affirmed, applies only to ambiguous statutes.  It would be particularly 

inappropriate to invoke that canon in this context.  Federal Indian common law 

does not apply to the Settlement Acts.  Further, applying the Indian canon here 

would contravene the presumption against conveying navigable waters.  The 

Settlement Acts provide no basis to conclude that the major river running across 

the heart of the State, used by mills, towns, industries, and the general public, has 

been subjected to exclusive PN regulation as to hunting and fishing, and otherwise 

subjected to PN ordinances governing both tribal and non-tribal members. 

Including the River within the Reservation would contravene the history and 

design of the Settlement Acts.  Indisputably, prior to 1980, Maine tribes were 

regulated by the State.  This historical state control is unique, and led to the unique 

State-tribal relationship embodied in the Settlement Acts.  The Settlement Acts 

ratified all prior transfers of land and natural resources – including both voluntary 

and involuntary transfers – and completely extinguished all aboriginal claims.  In 

so doing, the Settlement Acts permanently ended any claim to the River that PN 

could have previously asserted.  It would therefore be inappropriate to resurrect 

PN’s extinguished claims to the River. 

There is also no basis to disregard the plain text and history of the 

Settlement Acts by applying state common law regarding private ownership of 

property.  PN does not “own” the Reservation, making such principles irrelevant.  
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Nor does common law become relevant because of the treaties that pre-dated the 

Settlement Acts; the Settlement Acts discharged all obligations under those treaties 

and, thus, those treaties are irrelevant to the inquiry now before this Court.   

None of this analysis is undermined by Supreme Court precedent or this 

Court’s precedent.  The Supreme Court did not, by interpreting a treaty with an 

Alaskan tribe from 1891, settle the scope of the Reservation boundaries established 

under the Settlement Acts in 1980.  And this Court has never previously had cause 

to settle – and in fact has disclaimed settling – the boundaries of the Reservation. 

Accordingly, this Court should hold that the proper boundary of the 

Reservation is the high water mark of the Penobscot River on the islands specified 

in the Settlement Acts.  Section 6203(8) means exactly what it says.  The Court 

should not expand the Reservation beyond the bounds approved by Congress and 

the Maine Legislature in settlement of the land claims raised by the Maine tribes. 

Finally, the Court should not resolve the Nation’s sustenance fishing claim.  

It is not ripe, for the simple reason that the State has not interfered with the 

Nation’s sustenance fishing rights.  Mere speculation of possible interference in the 

future is not sufficient to sustain a claim in federal court.  Moreover, even if the 

claim were ripe, the plain language of the Acts limits PN’s sustenance fishing right 

to the Reservation as defined in Section 6203(8), together with its Indian territory.  
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ARGUMENT 

In rehearing a case en banc, the Court is “in a mechanical sense” reviewing 

the judgment of the district court directly, but “in substance” is “reviewing the 

work of the panel.”  Igartua de la Rosa v. United States, 407 F.3d 30, 31-32 (1st 

Cir. 2005).  While the issues resolved by the panel in this proceeding were issues 

of law that will be addressed de novo, see Mills, 861 F.3d at 329, the en banc Court 

should conclude that the panel correctly decided these issues.  The panel’s decision 

was correct, and its reasoning should be adopted by the en banc Court.     

I. En Banc Question 4 - The Settlement Acts Unambiguously Establish 

That the Reservation Excludes the Main Stem of the Penobscot River. 

 

The central issue in this case is whether the Settlement Acts, and specifically 

Section 6203(8) of the MIA, unambiguously establish that the Reservation consists 

only of the islands in the Penobscot River or whether the Settlement Acts can and 

should be read to include some or all of the Main Stem of the River.  To answer 

that question, the Court must “apply settled principles of statutory construction 

under which [it] must first determine whether the statutory text is plain and 

unambiguous.”  Littlefield v. Mashpee Wampanoag Indian Tribe, 951 F.3d 30, 37 

(1st Cir. 2020) (quoting Carcieri v. Salazar, 555 U.S. 379, 387 (2009)).  “If it is, 

[the Court] must apply the statute according to its terms.”  Id. (quoting Carcieri, 

555 U.S. at 387).  In engaging in this analysis, the Court must consider “the 

language [of the statute] itself, the specific context in which that language is used, 
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and the broader context of the statute as a whole.”  Robinson v. Shell Oil Co., 519 

U.S. 337, 340 (1997).  Both the text of Section 6203(8) and the statutory context of 

the Settlement Acts demonstrate that the Reservation does not include the River. 

A. The plain text of Section 6203(8) establishes that the Reservation 

includes only the islands in the River. 

 

Statutory interpretation “begins with the language of the statute,” viewed in 

“context and in light of the terms surrounding it.”  Neang Chea Taing v. 

Napolitano, 567 F.3d 19, 24 (1st Cir. 2009) (internal quotation marks omitted) 

(citing Leocal v. Ashcroft, 543 U.S. 1, 9 (2004)); see Carcieri, 555 U.S. at 388-89 

(looking first to the “ordinary meaning” of a statutory term, as defined in 

dictionaries, and considering its “natural reading . . . within the context” of the 

statute); Littlefield, 951 F.3d at 37 (looking first to “dictionary definitions” and 

specific context of the statute).  As the panel concluded, the term “islands,” as used 

in Section 6203(8), is unambiguous.  See Mills, 861 F.3d at 329-31.  

Section 6203(8) defines “Penobscot Indian Reservation” for purposes of the 

Settlement Acts.  30 M.R.S. § 6203(8); see 25 U.S.C. § 1722(i) (“‘Penobscot 

Indian Reservation’ means those lands as defined in the [MIA]”).  The Reservation 

is described, in relevant part, as: 

[T]he islands in the Penobscot River reserved to the Penobscot Nation 

by agreement with the States of Massachusetts and Maine consisting 

solely of Indian Island, also known as Old Town Island, and all 

islands in that river northward thereof that existed on June 29, 1818, 

excepting any island transferred to a person or entity other than a 
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member of the Penobscot Nation subsequent to June 29, 1818, and 

prior to the effective date of this Act. 

 

30 M.R.S. § 6203(8).  Section 6203(8) then specifically identifies parcels of land 

acquired by the Nation from Bangor Pacific Hydro Associates as well as a parcel 

of land in Argyle, Penobscot County, as part of the Reservation.  Id.  This 

definition of the Reservation excludes all areas not specifically included.  See 

Burgess v. United States, 553 U.S. 124, 130 (2008) (“As a rule, [a] definition 

which declares what a term ‘means’ . . . excludes any meaning that is not stated.”). 

 The definition in Section 6203(8) is unambiguous.  The controlling term is 

the word “islands.”  That word is defined in Black’s Law Dictionary as “[a] tract of 

land surrounded by water but smaller than a continent; esp., land that is continually 

surrounded by water and not submerged except during abnormal circumstances.”  

Island, Black’s Law Dictionary (11th ed. 2019).3  The plain meaning of “islands,” 

therefore, includes only land – specifically, dry land that is not submerged under 

normal circumstances – in contrast to water or to submerged lands like riverbeds.4  

                                           
3 See also Island, Merriam-Webster.com Dictionary (“a tract of land surrounded by 

water and smaller than a continent”), https://www.merriam-

webster.com/dictionary/island (last visited June 22, 2020). 

4 Because the statute uses the term “island,” which is defined as land “surrounded” 

by water and “not submerged” and therefore specifically excludes water, the Court 

should not resort to a definition of the generic term “land” to suggest that water 

may be included in the Reservation.  Cf. Mills, 861 F.3d at 339 n.21 (Torruella, J., 

dissenting).  While the word “lands” does appear in Section 1722(i) of MICSA, 
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This plain understanding of the term “islands” is confirmed by its usage in 

Section 6203(8).  The statute refers to “the islands in the Penobscot River,” 30 

M.R.S. § 6203(8) (emphasis added) – i.e., not islands and waters “of” the River, or 

islands and lands “under” the River.  The preposition “in” indicates “inclusion, 

location, or position within limits.”5  The statute’s use of this specific preposition 

therefore does not indicate that the subject is a “component material, part[], or 

element[]” of a larger whole, like the preposition “of,”6 or is in “a position below 

or beneath something,” like the preposition “under.”7  Thus, Section 6203(8)’s use 

of a qualifying prepositional phrase plainly indicates that the Reservation was 

meant to include only dry land located within the limits of the River rather than 

waters that are part of the River or submerged land below the River.  

                                           

which states that “‘Penobscot Indian Reservation’ means those lands as defined in 

the Maine Implementing Act,” 25 U.S.C. § 1722(i) (emphasis added), that section 

merely incorporates – and therefore does not expand – the definition in Section 

6203(8).  Moreover, Section 1722(i) used the term “lands” rather than the defined 

term “land and natural resources,” which includes water.  25 U.S.C. § 1722(b).  

Congress could have used the broader term if it intended to include water.    

5 In, Merriam-Webster.com Dictionary, https://www.merriam-

webster.com/dictionary/in (last visited June 22, 2020). 

6 Of, Merriam-Webster.com Dictionary, https://www.merriam-

webster.com/dictionary/of (last visited June 22, 2020). 

7 Under, Merriam-Webster.com Dictionary, https://www.merriam-

webster.com/dictionary/under (last visited June 22, 2020). 
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 This conclusion is further supported by the use of the term “solely” in 

Section 6203(8).  The statute specifies that the Reservation includes the “islands in 

the Penobscot River reserved to the Penobscot Nation . . . consisting solely of 

Indian Island . . . and all islands in that river northward thereof” existing in 1818, 

unless excluded under the statute.  30 M.R.S. § 6203(8) (emphasis added).  

“Solely” is an adverb that indicates “the exclusion of all else.”8  As the Supreme 

Court has recognized, the word “‘solely’ leaves no leeway.”  Helvering v. Sw. 

Consol. Corp., 315 U.S. 194, 198 (1942).  This term therefore confirms both that 

the Reservation consists only of islands and that the Reservation includes only 

certain islands in the River.  Reading Section 6203(8) to include more than islands 

would contravene the statute’s use of this limiting word, just as reading it to 

include islands south of Indian Island would be inconsistent with its plain 

language.  The Reservation can only include the specified islands – nothing else. 

 Accordingly, looking at the plain language of Section 6203(8), there is no 

ambiguity.  The Reservation consists of the listed islands in the River, and not any 

portion of the River itself or the riverbed.  A contrary conclusion would be 

inconsistent with the language of the statute, and thus must be rejected.  

                                           
8 Solely, Merriam-Webster.com Dictionary, https://www.merriam-

webster.com/dictionary/solely (last visited June 22, 2020). 
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B. The statutory context confirms that Section 6203(8) defines the 

Reservation to only include the islands in the River. 

 

“It is a fundamental canon of statutory construction that the words of a 

statute must be read . . . with a view to their place in the overall statutory scheme.”  

Gundy v. United States, 139 S. Ct. 2116, 2126 (2019) (quotation marks omitted).  

As the panel concluded, the plain meaning of the word “islands” is confirmed by 

the overall statutory scheme of the MIA, further establishing the lack of ambiguity 

in Section 6203(8).  See Mills, 861 F.3d at 331-32.     

The MIA is precise about the boundaries of the Reservation and Indian 

territory.  Section 6203(8) precisely identifies specific parcels of land to be 

included in the Reservation.  30 M.R.S. § 6203(8) (identifying parcels of land 

acquired from Bangor Pacific Hydro Associates and in Argyle, Penobscot County).  

The MIA also identifies, with equal precision, the land to be included as Indian 

territory.  Id. § 6205(2).  It would thus strain credulity to adopt a reading of the 

statute that would place the boundary of the Reservation at some indeterminate 

point in the River – perhaps at the mainland edge of the River, or perhaps at the 

thread of the River; and perhaps perpendicular to the southern edge of the island, 

or perhaps perpendicular to the southern-most thread of the River, wherever that 

may be located.  The text of Section 6203(8) demonstrates that the drafters would 

have been clear about what portions of the River were encompassed within the 

Reservation if they had intended to include any part of the River.  Given the 
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statute’s specificity, there is no basis to conclude that the drafters included some 

unspecified portion of the River or the riverbed in the Reservation sub silentio.  

Such a reading is rendered even more unlikely because the drafters knew 

how to include the River or any portion thereof within the Reservation, if they had 

wished to do so.  See Rotkiske v. Klemm, 140 S. Ct. 355, 361 (2019) (“Atextual 

judicial supplementation is particularly inappropriate when” the legislature “has 

shown that it knows how to adopt the omitted language”); Carcieri, 555 U.S. at 

389-91 (use of particular language in one section of an act creates a presumption 

that it was intentionally omitted if it could have been used elsewhere).  Section 

6203(3) defines “land or other natural resources” to include “real property or other 

natural resources” such as “water and water rights.”  30 M.R.S. § 6203(3); see 

25 U.S.C. § 1722(b).  The drafters used the term “natural resources” when they 

intended to encompass water or water rights.  See, e.g., 30 M.R.S. § 6213(1) 

(validating prior “transfer[s] of land or other natural resources”).  And the drafters 

specifically referred to “waters” and “submerged lands” elsewhere in the MIA.  

See id. § 6207(1) (permitting tribes to regulate fishing “on any pond in which the 

shoreline and all submerged lands are wholly within Indian territory”); id. 

§ 6207(3-A) (permitting regulation of motors “on waters . . . entirely within Indian 

territory”).  Indeed, the term “river” also appears in the MIA.  Id. § 6207(3) (B)-
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(C).  These terms, however, were not included within Section 6203(8), and they 

should not be read into it by implication. 

Moreover, the section of the MIA that regulates takings within the 

Reservation includes a description that would be unnecessary if the Reservation 

included the River.  See Republic of Sudan v. Harrison, 139 S. Ct. 1048, 1058 

(2019) (courts should not “adopt an interpretation . . . which renders superfluous 

another portion of the same law”).  Section 6205 generally provides that 

Reservation land taken by eminent domain shall, at the election of the Nation, be 

replaced by land of equal value that is “contiguous” to the Reservation.  30 M.R.S. 

§ 6205(3)(A).  Section 6205 then states:  “For purposes of this section, land along 

and adjacent to the Penobscot River shall be deemed to be contiguous to the 

Penobscot Indian Reservation.”  Id.  This sentence confirms that the Reservation 

does not include the River, for two reasons.  First, the phrase “for purposes of this 

section” clearly implies that the boundaries of the Reservation should be 

understood differently in other sections of the MIA – including Section 6203(8) – 

than it is in Section 6205(3).  Second, if the Reservation included the River, then 

this wording would not be necessary; such land would, by virtue of that inclusion, 

already be contiguous to the Reservation.  Section 6205(3)(A) thus confirms that 

the Reservation does not include the River. 
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It is no answer to suggest that the language in Section 6205 would not be 

superfluous under PN’s preferred construction because it would render land 

adjacent to the entirety of the River contiguous to the Reservation, even though the 

Reservation does not extend south of Indian Island.  Cf. Mills, 861 F.3d at 348 n.28 

(Torruella, J., dissenting).  There is no apparent reason why land far to the south of 

the Reservation should be deemed contiguous to the Reservation for purposes of 

acquiring property as a replacement for Reservation lands taken for public uses.  

To the contrary, in language immediately preceding the sentence deeming “land 

along and adjacent to the Penobscot River” contiguous to the Reservation, Section 

6205 also states that property acquired as a replacement for land taken by eminent 

domain must be both “contiguous to the affected Indian reservation[] and as nearly 

adjacent to the parcel taken as practicable.”  30 M.R.S. § 6205(3)(A) (emphasis 

added).  Thus, the most natural reading of the statute is that Section 6205(3)(A) 

makes land across the River from the Reservation, i.e., nearby land, “contiguous” 

to the Reservation for purposes of the takings analysis when it otherwise would not 

be contiguous.  The statute should be given this natural reading.  See Littlefield, 

951 F.3d at 37 (giving “ordinary and normal reading” to statutory term).9  

                                           
9 In light of the statute’s directive to acquire land “as nearly adjacent to the parcel 

taken as practicable,” it would be counterintuitive at best, and absurd at worst, to 

read the provision as allowing Reservation lands to be replaced with fragmentary 

parcels of land far away.  See Aroostook Band of Micmacs v. Ryan, 484 F.3d 41, 61 

(1st Cir. 2007) (declining to reach “absurd” interpretation of Indian statute). 
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In sum, nothing in the Settlement Acts even hints that the language in 

Section 6203(8) should be read to encompass the River or the riverbed.  To the 

contrary, viewed as a whole, the Settlement Acts make it clear that the omission of 

descriptions such as “waters,” “submerged lands,” or “natural resources” in 

Section 6203(8) was intentional.  A court cannot now supply these terms, for doing 

so would not be “construction of a statute, but, in effect, an enlargement of it by 

the court.”  Rotkiske, 140 S. Ct. at 361 (internal quotation marks omitted).    

C. Section 6207(4), which should be construed to use the same 

definition of the Reservation as Section 6203(8), does not indicate 

that the Reservation includes the Main Stem.  

 

While there is no need to reach the merits of PN’s claims regarding its 

sustenance fishing rights under Section 6207(4), see infra Part VIII, State 

Intervenors recognize that the Court may consider Section 6207(4) in order to 

determine if that section indicates that the definition of “Reservation” in Section 

6203(8) should be construed more broadly than its plain meaning and statutory 

context otherwise indicate is appropriate.  The use of the term “reservation” in 

Section 6207(4), which sets forth the scope of the Nation’s fishing rights, does not 

indicate that the Reservation includes some or all of the Main Stem – contrary to 

the dissent’s argument.  Cf. Mills, 861 F.3d at 353 (Torruella, J., dissenting). 

Section 6207(4) unambiguously allows tribal members to take fish for their 

individual sustenance within the boundaries of their reservations.  The statute 
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states that “members of the Passamaquoddy Tribe and the Penobscot Nation may 

take fish, within the boundaries of their respective Indian reservations, for their 

individual sustenance.”  30 M.R.S. § 6207(4).  The boundaries of the reservations, 

including the Nation’s, are in turn defined in Section 6203(5) (Passamaquoddy) 

and § 6203(8) (Penobscot).  It would be inconsistent to define the term 

“reservations” in Section 6207(4) other than as defined in Section 6203.  Nothing 

in the text or context of Section 6207(4) suggests that reservation is defined 

differently for purposes of that section.  See id. § 6203 (noting that definitions in 

Section 6203 apply “unless the context indicates otherwise”).   

Applying the plain definition of Reservation in Section 6203 to Section 

6207(4) does not render the right to sustenance fishing meaningless.  Section 

6207(4) applies to both PN and the Passamaquoddy Tribe, and therefore must be 

read in light of that broader application.  No one has suggested that the definition 

of the Passamaquoddy Tribe’s reservation in section 6203 does not apply to section 

6207(4), or that the right of its tribal members to sustenance fish is unreasonably 

curtailed by applying the definition of its reservation in Section 6203(5).  Nor is 

there any indication in the Settlement Acts that somehow the drafters meant to 

apply the definition of “reservation” for the Passamaquoddy Tribe in Section 

6203(5), but to use a definition of “reservation” different than that for the Nation in 

Section 6203(8).  Members of both tribes can fish within ponds and streams on and 
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from their reservations.  Because of its application to the Passamaquoddy Tribe, 

the term “reservation” in Section 6207(4) need not be construed broadly to make 

the sustenance fishing rights in that section meaningful.   

Further, although PN’s Reservation consists solely of islands, this does not 

render the Nation’s right to sustenance fishing illusory.  Not only can PN members 

fish the River from any of the numerous islands in the River that are included as 

part of the Reservation,10 but the Nation also has the power to adopt provisions for 

sustenance fishing rights throughout the Nation’s Indian territories more broadly.  

The first subsection of Section 6207 allows the Nation to enact ordinances 

regulating its Indian territory that “include special provisions for the sustenance of 

the individual members of the . . . Penobscot Nation.”  30 M.R.S. § 6207(1).  

Accordingly, the Nation has real sustenance fishing rights throughout both the 

Reservation itself and the Nation’s broader territories.  

Thus, the use of the term “reservations” in Section 6207(4) to define the 

Nation’s fishing rights does not render the plain meaning of the definition in 

Section 6203(8) unreasonable.  It is, in fact, entirely reasonable to conclude that 

the Settlement Acts conferred sustenance fishing rights to the Nation that are 

                                           
10 This right is not foreclosed by common law rules regarding the exclusive fishing 

privileges of upland owners, which can be modified by statute.  Though the 

Reservation does not extend to the bed of the River, Section 6207(4) nevertheless 

grants tribal members the right to fish from the Reservation – regardless of 

common law principles that would apply absent the express statutory provision.  
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relatively limited in geographic scope while conferring rights over a broader area 

to the Passamaquoddy Tribe.  The settlement still provided ample consideration for 

both tribes, including, among other things, more than $80 million; recognition of 

reservations and territory including many acres of land; sovereign authority over 

internal tribal matters and municipal authority as to other matters; and federal 

recognition with the accompanying “floodgate for the influx of millions of dollars 

in federal subsidies.”  Passamaquoddy Tribe v. Maine, 75 F.3d 784, 787 (1st Cir. 

1996); see Akins v. Penobscot Nation, 130 F.3d 482, 484 (1st Cir. 1997) (“Each 

party benefitted from the settlement.”).   

Further, by 1980, sustenance fishing in the River (which by then was subject 

to public health advisories) was of lesser importance than when needed to survive 

centuries before.  The rights of tribal members to sustenance fish must be seen not 

through the lens of the distant past, but rather – as the Nation itself has argued – 

through the lens of the existing context in 1980, when the Settlement Acts were 

adopted.  See Akins, 130 F.3d at 487 (The Nation “is not a museum piece and may 

not be relegated to historic roles.  If the Nation is truly to exercise its residual 

sovereignty, it must be free to act within the present marketplace and not be 

stereotypically restricted to ancient forms of economic support.  Narrow historical 

analysis, the Nation says, should play almost no role.”) (emphasis added)).  This is 

a modern statute, not an ancient one, and should be construed as such. 
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II. En Banc Question 1 - The Indian Canon of Construction Does Not 

Apply to the Settlement Acts, And Thus Does Not Support Including the 

River as Part of the Reservation. 

There is no reason to disregard the plain meaning of the text of Section 

6203(8), as confirmed by the statutory context of the Settlement Acts, by applying 

the canon of construction that ambiguous statutes ought to be construed in favor of 

Indian tribes.  See Littlefield, 951 F.3d at 40 & n. 4 (discussing the “canon that 

‘statutes are to be construed liberally in favor of the Indians, with ambiguous 

provisions interpreted to their benefit’” (quoting Montana v. Blackfeet Tribe of 

Indians, 471 U.S. 759, 766 (1985)).  Applying the Indian canon is both 

unnecessary because Section 6203(8) is unambiguous and also inappropriate 

because the canon does not apply in Maine. 

A. The Indian canon does not apply because the statute is 

unambiguous. 

The Indian canon of construction does not apply to Section 6203(8) because 

that canon comes into play only when a statute is ambiguous.  As recently as this 

year, this Court reaffirmed the “clear” rule “that the Indian canon of construction 

‘does not permit reliance on ambiguities that do not exist; nor does it permit 

disregard of the clearly expressed intent of Congress.’”  Littlefield, 951 F.3d at 40 

(quoting South Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 498, 506 (1986)); 

see Carcieri, 555 U.S. at 387-90, 391 (enforcing plain meaning of statute  where 

the context refuted any ambiguity); Or. Dep’t of Fish & Wildlife v. Klamath Indian 
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Tribe, 473 U.S. 753, 774 (1985) (while “legal ambiguities are resolved to the 

benefit of Indians, . . . courts cannot ignore plain language” (internal citations 

omitted)); Narragansett Indian Tribe v. Rhode Island, 449 F.3d 16, 27 (1st Cir. 

2006) (concluding that, “because there is no ambiguity in the meaning” of the 

statute, the case did not implicate the Indian canon); Greene v. Rhode Island, 398 

F.3d 45, 54 (1st Cir. 2005) (enforcing unambiguous language of Rhode Island 

Indian Claims Settlement Act); Passamaquoddy Tribe v. Maine, 75 F.3d 784, 793 

(1st Cir. 1996) (stating that the Indian canon applies “only when Congress has 

blown an uncertain trumpet”).  Because the Legislature “unambiguously expressed 

its intent through its choice of statutory language,” this Court “must read the 

relevant laws according to their unvarnished meaning, without any judicial 

embroidery.”  Passamaquoddy Tribe, 75 F.3d at 793.    

Thus, while the dissent relies on the proposition that Indian treaties “must be 

construed in the sense in which they would naturally be understood by the 

Indians,” Mills, 861 F.3d at 340 (Torruella, J., dissenting) (quoting South Dakota v. 

Bourland, 508 U.S. 679, 701 (1993) (Blackmun, J., dissenting)) (alterations 

omitted), that reliance is misplaced.11  As the Supreme Court’s cases illustrate, the 

                                           
11 The dissent’s misplaced reliance on this principle is aptly illustrated by the 

citation to Bourland.  The quoted language actually appears in the dissenting 

opinion; the majority opinion held that the federal statutes at issue were not 

ambiguous, and afforded the statutes a reading consistent with their plain meaning.  
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principle of preferential construction comes into play when the statute or treaty is 

ambiguous.  See, e.g., Minnesota v. Mille Lacs Band of Chippewa Indians, 526 

U.S. 172, 195-96 (1999) (considering how the Indian signatories to the treaty 

understood it, because treaty did not “unambiguously” relinquish the Indians’ 

usufructuary rights).12  This Court should therefore follow its prior precedent and 

decline to give a liberal construction to Indian statutes when there is “no ambiguity 

in the meaning” of the statute.  See Narragansett Indian Tribe, 449 F.3d at 27 (en 

banc opinion rejecting Judge Torruella’s invocation of the “hoary” Indian canon). 

B. The Indian canon does not apply to Maine tribes. 

The Indian canon of construction also does not apply because the Settlement 

Acts recognize that special rules favoring Indians do not apply with respect to the 

Maine tribes.  Maine law, not federal law, applies to the Maine tribes.  

                                           

See Bourland, 508 U.S. at 689-90 & n.10.  Further, while the language from the 

Bourland dissent first appeared in Washington v. Wash. State Commercial 

Passenger Fishing Vessel Ass’n, the interpretation afforded the treaties therein was 

also consistent with – not contrary to – the “unambiguous” reading of “the purpose 

and language of the treaties.” 443 U.S. 658, 677-79 (1979).  The Supreme Court 

later relied on Washington to support its conclusion that courts must give statutes a 

“fair appraisal” and enforce their unambiguous terms – not disregard plain 

language in favor of a reading beneficial to Indians.  Or. Dep’t of Fish & Wildlife, 

473 U.S. at 774. 

12 See also Cty. of Yakima v. Confederated Tribes and Bands of Yakima Indian 

Nation, 602 U.S. 251, 269 (1992) (construing statute in favor of Indians “[w]hen 

. . . faced with . . . two possible constructions”); Antoine v. Washington, 420 U.S. 

194, 199-200 (1975) (canon that treaties and statutes are “not to be construed to 

[Indians’] prejudice” applies when there is “doubt” regarding the their meaning). 
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30 M.R.S. § 6204 (providing that Maine Indians and Maine Indian lands are 

subject to the “laws of the State . . . to the same extent as any other person or 

lands”); see 25 U.S.C. § 1725(a) (same); id. § 1722(d) (“laws of the State” includes 

statutes and common law).  Accordingly, this court has recognized that invoking 

federal Indian common law in Maine “would be inconsistent with the unique 

nature of the Maine settlement and the specific provisions of the Act limiting the 

application of federal Indian law.”  Akins, 130 F.3d at 489; see also Penobscot 

Nation v. Stilphen, 461 A.2d 478, 489 (Me. 1983) (“We . . . look not to federal 

common law . . . but to the statute itself and its legislative history.”). 

The conclusion that the Indian canon generally does not apply to Maine 

tribes is further supported by Section 1725(h) of MICSA.  That provision states 

that general federal Indian law only applies if such law does not (1) “accord[] or 

relate[] to a special status or right of or to any Indian, Indian nation, tribe, or band 

of Indians, Indian lands, Indian reservations, Indian country, Indian territory, or 

land held in trust for Indians,” and (2) “affect[] or preempt[] the civil, criminal, or 

regulatory jurisdiction of the State of Maine, including, without limitation, laws of 

the State relating to land use or environmental matters.”  25 U.S.C. § 1725(h).  

This provision does far more than simply address the jurisdictional arrangements 

within Indian lands; it also addresses the application of federal common law to the 

process of determining the boundaries of the Reservation.  The federal trust 
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responsibility that is part of federal Indian common law (and which accords a 

special status to Indians) would, if applied in interpreting Section 6203(8), affect 

the jurisdiction of the State of Maine by expanding that of the Nation.  For 

instance, expanding the Reservation would deprive the State of jurisdiction over 

hunting, trapping and other taking of wildlife and lodge that jurisdiction with PN.  

30 M.R.S. § 6207(1).  Accordingly, federal Indian common law does not apply in 

Maine and there is no basis to apply the Indian canon to the Settlement Acts.       

This Court’s decision in Penobscot Nation v. Fellencer, 164 F.3d 706 (1st 

Cir. 1999), is not to the contrary.  Cf. Mills, 861 F.3d at 346 (Torruella, J., 

dissenting).  In that case, while the Court applied the Indian canon, Fellencer, 164 

F.3d at 709, it did so in a distinguishable context.  The Court in Fellencer simply 

recognized that Indian common law may be instructive in determining what 

constitutes an “internal tribal matter” because such matters “are not subject to 

regulation by the state.”  Id. at 708-09; see 30 M.R.S. § 6206 (creating “internal 

tribal matters” exception to state regulation).13  In Fellencer, the State in fact 

disavowed that it had any “state interest.”  164 F.3d at 710-11.  Here, by contrast, 

the State’s interests – namely, its authority to regulate activities on the River – are 

                                           
13 See also Akins, 130 F.3d at 489 (considering federal Indian case law “in defining 

what is an internal tribal matter”).  Even the “‘internal tribal matters’ exception . . . 

does not invoke all of Indian common law,” which is “but one factor” to be 

considered.  Aroostook Band of Micmacs, 484 F.3d at 55. 

Case: 16-1474     Document: 00117612081     Page: 36      Date Filed: 07/08/2020      Entry ID: 6351176



 

25 

 

directly implicated.  Where the State has a sovereign interest, the Court has 

analyzed the Settlement Acts using traditional rules of statutory construction.  See 

Maine v. Johnson, 498 F.3d 37, 41-47 (1st Cir. 2007); Aroostook Band of 

Micmacs, 484 F.3d at 50-52.   

III. En Banc Question 2 - Even Assuming the Indian Canon of Construction 

Otherwise Would Apply, the Presumption Against Conveying Navigable 

Waters Precludes Defining the Reservation to Include the River. 

 

Even if Section 6203(8) were ambiguous, permitting the application of 

canons of statutory interpretation, the presumption against conveying navigable 

waters would take precedence over other canons – including the Indian canon.  The 

navigable waters canon confirms the plain reading of Section 6203(8). 

Courts presume that states retain sovereignty over navigable waters and 

underlying lands.  See PPL Mont., LLC v. Montana, 565 U.S. 576, 589-92 (2012).  

As the Supreme Court has held, states have “sovereign control over submerged 

lands, lands with a unique status in the law and infused with a public trust the State 

itself is bound to respect.”  Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261, 

283 (1997).  States “hold the absolute right to all their navigable waters and the 

soils under them for their own common use,” id. (quoting Martin v. Lessee of 
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Waddell, 16 Pet. 367, 410 (1842)), as an “essential attribute of sovereignty,” id. 

(quoting Utah Div. of State Lands v. United States, 482 U.S. 193, 195 (1987)).14   

“The importance of these lands to state sovereignty” gives rise to a “strong 

presumption” of state control over navigable waters and submerged lands.  Idaho, 

521 U.S. at 283-84; see Montana v. United States, 450 U.S. 544, 552 (1981) 

(“control over the property underlying navigable waters is . . . strongly identified 

with the sovereign power of government,” and therefore the court must apply “a 

strong presumption against conveyance”).  This presumption is overcome only if 

there was “some international duty or public exigency,” and the conveyance was 

“definitely declared or otherwise made plain” in “clear and especial words.”  

Montana, 450 U.S. at 552 (citations omitted).  Accordingly, the Supreme Court 

presumes states, not Indian tribes, retain navigable waterways.  Id. at 552-56 

(concluding that title resided with Montana, not the Crows).  

This navigable waters canon applies with particular strength in the context of 

the claims now before this Court.  Put simply, it defies credulity that in 1980, after 

almost two hundred years of State control, see infra Part IV.A, the Settlement Acts 

would place the largest river running through the heart of the state, used by myriad 

                                           
14 These principles hold even though, in Maine, the submerged lands of non-tidal, 

navigable waters are typically privately owned.  Maine retains a sovereign interest 

in regulating the River for the good of all the people of Maine.  Parker v. Cutler 

Milldam Co., 20 Me. 353, 357 (1841) (“The regulation of the navigable waters 

within the State is vested in the [State’s] sovereign power.”). 
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mills, municipalities, and the public, within the boundaries of the Reservation, to 

be regulated, for the first time since colonists arrived, by the Nation.  To the 

contrary, as discussed infra Part IV.B, the Settlement Acts extinguished aboriginal 

claims, and retained State control over natural resource regulation.  Because the 

Settlement Acts nowhere in either text or context remotely suggest that the drafters 

sought to establish PN regulatory authority over the state’s major water artery, no 

such result should be read into the Settlement Acts by implication.  See Montana, 

450 U.S. at 552-56 (examining language of treaties and historical context and 

finding no “public exigency” that would overcome the navigable waters canon). 

IV. En Banc Question 9 - Including the River In the Reservation Would 

Contravene the History and Design of the Settlement Acts, Which 

Affirmed the Transfer of the River to the State. 

 

Including the River within the Reservation by application of the Indian 

canon, and contrary to the navigable waters canon, would be inconsistent with the 

history and design of the Settlement Acts.  Consistent with the long history of the 

State’s control of the River, the Settlement Acts were designed to broadly affirm 

prior transfers of, and completely extinguish the Nation’s claims to, land and 

natural resources in the state – including the River – and to lodge regulatory 

authority over the River with the State.  The history and design of the Settlement 

Acts therefore confirm that the Main Stem lies outside the Reservation.    
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A. Prior to the Settlement Acts, Maine long regulated the Nation 

generally and with respect to the River specifically. 

During the period leading up to the Settlement Acts in 1980, believing that 

it, and not the federal government, held responsibility over Indians in Maine, the 

State exercised control over the various tribes in Maine and the areas where they 

resided and fished.  See 25 U.S.C. § 1721(a)(9); Johnson, 498 F.3d at 41; Akins, 

130 F.3d at 489.  This relationship of State control over PN, its members, and the 

territory where they lived was inherited from Massachusetts when Maine became a 

state.  See, e.g., Mass. Resolves 1803 ch. 27 (appointing a superintendent of Indian 

affairs for the Penobscot tribe) (JA 217-218).15 

PN and the Passamaquoddy Tribe entered into multiple treaties with the 

Commonwealth of Massachusetts and the State of Maine.  Aside from purporting 

explicitly to transfer Maine territory from the tribes, the treaties provided that, e.g., 

PN “should have, enjoy and improve” certain islands in the Penobscot River.  See 

Stevens v. Thatcher, 91 Me. 70, 39 A. 282, 282 (1897).  As to even these islands, 

however, during the period prior to the Settlement Acts, Massachusetts, followed 

by the State of Maine, exercised dominion and control.  State regulation included 

regulation of the River itself.  See 1814 Mass. Laws ch. CXLIV (regulating fishing 

                                           
15 Indeed, exercise of control over all PN territory and the extinguishment of any 

aboriginal title can be traced back to Great Britain.  Treaty of Portsmouth, July 13, 

1713, reprinted in Penhallow’s Indian Wars, A Facsimile Reprint of the First 

Edition (Edward Wheelock, Boston 1924) (JA 161, 163). 
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in the River) (JA 219-223); 1816 Mass. Laws ch. XCIX (same) (JA 224-225); 

Commonwealth v. Wentworth, 15 Mass. 188 (1818) (discussing Massachusetts 

laws addressing state and town regulation of activities to protect fisheries in the 

Penobscot River); 22 M.R.S. §§ 4775-81, 4787-88 (repealed) (regulating Indian 

conduct on the islands and surrounding waters) (JA 261-65).16  Thus, the islands 

were only treated as “belonging” to PN subject to the ultimate authority of 

England, then Massachusetts, and then the State of Maine.   

In sum, the State and its predecessors controlled the islands for the Nation’s 

benefit, as determined by the State commissioner and other State officials, and also 

controlled activities in and affecting the Penobscot River.  It is in this context that 

the Settlement Acts must be interpreted. 

B. The Settlement Acts unambiguously extinguished the tribes’ 

aboriginal claims. 

The Settlement Acts embody a settlement between the State of Maine and 

the tribes that resolved and extinguished the tribes’ land claims.  In the 1970’s, 

after centuries of control over Maine Indians and over historically tribal land, the 

Passamaquoddy Tribe asserted claims to “much of the entire territory of Maine.”  

                                           
16 As the district court noted, “[t]he record reflects a long history of Penobscot 

Nation members and other residents looking to the State government to regulate 

the many activities occurring in the Penobscot River, including the Main Stem.”  

Penobscot Nation v. Mills, 151 F. Supp. 3d 181, 201 (D. Me. 2015); see id. at 201-

03 (discussing regulation in detail).  
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Johnson, 498 F.3d at 41.  Ultimately, a settlement was reached that included PN 

and which is embodied in MIA and ratified in MICSA.  United States v. Newell, 

658 F.3d 1, 10 (1st Cir. 2011).  The intent of the Settlement Acts was to extinguish 

all claims, including claims over natural resources, asserted by the Nation.17   

MICSA ratified all prior transfers of land and natural resources by the 

Nation.  Under the statute, “any transfer of land or natural resources,” including of 

water, by PN “shall be deemed to have been made in accordance with the 

Constitution and all laws of the United States.”  25 U.S.C. § 1723(a)(1); see 20 

M.R.S. § 6213(1) (affirming “[a]ny transfer of land or other natural resources” 

prior to the Acts); see also 25 U.S.C. § 1722(b) (defining “land and natural 

                                           
17  Contrary to the dissent’s assertion, the Nation was not “negotiating the 

Settlement Agreements from a position of strength.”  Mills, 861 F.3d  at 340 

(Torruella, J., dissenting).  Notably, the Settlement Acts never stated that any tribe 

in fact held any aboriginal title – the Acts extinguished all claims of such title.  In 

the absence of a settlement, these claims would have had to have been adjudicated. 

The litigation leading up to the Settlement Acts – which had not yet reached the 

United States Supreme Court – only addressed whether the Passamaquoddy was a 

tribe within the applicability of the Nonintercourse Act, 25 U.S.C. § 177.  See Joint 

Tribal Council of the Passamaquoddy Tribe v. Morton, 528 F.2d 370, 373 (1st Cir. 

1975). Many other steps would have been needed to determine whether the 

Passamaquoddy, let alone PN, held aboriginal title to any part of Maine.  See id. at 

376.  Aboriginal title is established only over territory that a tribe has exclusively 

and continually used and occupied from time immemorial, and is extinguished in 

various ways, such as settlement by non-Indians, forcible removal, and 

Congressional action, such as the Settlement Acts.  See Michael J. Kaplan, 

Annotation, Proof and extinguishment of aboriginal title to Indian lands, 41 

A.L.R. Fed. 425 (1979).  Had the Settlement Acts not extinguished the tribes’ title 

claims, a host of determinations would have been necessary to resolve them. 
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resources” to include “any real property or natural resources,” including “water 

and water rights”); 30 M.R.S. § 6203(3) (same).  Such transfers need not involve 

affirmative actions by the Nation.  Rather, in affirming all prior “transfers,” the 

Settlement Acts included “any voluntary or involuntary sale, grant, lease, . . . or 

other conveyance,” as well as “any act, event or circumstance that resulted in a 

change in title to, possession of, dominion over, or control of land or other 

resources.”  25 U.S.C. § 1722(n) (emphasis added); see 30 M.R.S. § 6203(13) 

(defining “transfer”); see also 25 U.S.C. § 1723(a)(1) (ratifying not only transfers 

“by” or “on behalf of” the Nation, but also transfers “from” the Nation).   

The ratification of these transfers ended PN’s title and legal claims.  Under 

MICSA, all transfers “shall be regarded as an extinguishment of said aboriginal 

title.”  25 U.S.C. § 1723(b).  In return for monetary compensation and other rights 

for PN, the Settlement Acts likewise “extinguished” all claims by PN against the 

State by “virtue of the approval and ratification” of transfers effected by the 

Settlement Acts.  Id. § 1723(c); see Johnson, 498 F.3d at 42 (“the Settlement Acts 

extinguished the tribes’ remaining claims to vast tracts of Maine land”); Aroostook 

Band of Micmacs, 484 F.3d at 45 (“MICSA extinguished the land claims of all 

Indian tribes in Maine, by express provision.”); 25 U.S.C. § 1721(a)(1) & (3), 

(a)(6) -(7), (b)(1) -(2) (the Settlement Acts resolved the cloud on the title to land in 

the State of Maine resulting from Indian claims).     

Case: 16-1474     Document: 00117612081     Page: 43      Date Filed: 07/08/2020      Entry ID: 6351176



 

32 

 

Because the State and its predecessors had long possessed and exercised 

control over the River, the Settlement Acts both ratified the transfer of the River to 

the State and simultaneously extinguished any claim of ownership over the River 

that the Nation could have asserted before the Acts.  Through the express 

provisions of the Settlement Acts, any claim of PN to aboriginal title over any land 

or natural resources located in the State of Maine, including any claim to water 

rights, was extinguished not just in land or natural resources previously sold or 

transferred by treaty, but also in all land or natural resources over which the State 

or its predecessors had exercised dominion or control – e.g., the River.18       

Because the Settlement Acts affirmed all prior transfers, whether by treaty or 

by exercise of control, and instead specifically defined the bounds of the 

Reservation, it is unnecessary to parse the precise extent of the lands ceded by the 

Nation under its prior treaties.  Cf. Mills, 861 F.3d at 347-51 (Torruella, J., 

dissenting).  To focus on the treaties themselves, and not the Settlement Acts’ 

affirmation of transfers resulting from the State’s long history of possession, 

dominion, and control over the River, would violate the purpose of the Settlement 

Acts – namely, to extinguish all aboriginal claims and thereby clarify the status of 

                                           
18 The United States has maintained that there would have been no need for the 

“transfer” provision if the Settlement Acts truly extinguished all aboriginal title.  

This argument does not hold.  Section 1723(a) was necessary, not to differentiate 

between the tribes’ reservations and additional land to which the tribes claimed 

title, but to expressly resolve the claims that prior transfers were invalid.   

Case: 16-1474     Document: 00117612081     Page: 44      Date Filed: 07/08/2020      Entry ID: 6351176



 

33 

 

Maine lands and natural resources.  See 25 U.S.C. § 1721(b)(1)-(2) (stating that the 

purpose of MICSA was to “remove the cloud on the titles to land in the State of 

Maine resulting from Indian claims” and to “clarify the status of other land and 

natural resources in the State of Maine”).  Under the Settlement Acts, the tribes’ 

pre-1980 claims to title to land and natural resources simply no longer matter.   

The establishment of PN’s Reservation in Section 6203(8) as the specific 

islands listed and not any portion of the River is wholly consistent with the 

foregoing structure of the Settlement Acts.  There is no basis to conclude that the 

River was carved out of the general extinguishment of the Nation’s claims. 

C. The Settlement Acts did not subject the River to the Nation’s 

regulatory control. 

Concluding that the River has been carved out of Settlement Acts’ 

extinguishment of the Nation’s claims would be especially inappropriate given that 

such a reading would subject the River to tribal regulatory control.  In this case, 

Plaintiffs are implicitly arguing that PN may exclusively regulate the taking of 

wildlife, including by non-Tribal members, such as hunting birds, beaver, deer, or 

moose throughout the 60 miles of the Main Stem, and may also (in addition to 

State regulation) enact its own ordinances regulating other uses of the River, 

applicable to both tribal and non-tribal members, by requiring licenses or 
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prohibiting discharges.19  The Settlement Acts do not give any grounds on which to 

overcome the presumption of state primacy over navigable waters and to grant the 

Nation such sweeping regulatory power over the River.   

Indeed, it would be aberrant to read Section 6203(8) as sub silentio including 

any portion of the River or the riverbed, extending PN regulatory authority over 

the Main Stem.  The Settlement Acts “quite precisely laid out the relationship” 

between the Nation and the State.  Stilphen, 461 A.2d at 487.  With claims to 

aboriginal title extinguished, tribal rights are limited to those affirmatively set forth 

in the Settlement Acts.  See 25 U.S.C. § 1721(b)(3) (the Settlement Acts “define[ ] 

the relationship between the State of Maine and the Passamaquoddy Tribe, and the 

Penobscot Nation”).  Consistent with the longstanding understanding that the State 

had always assumed responsibility for Maine tribes, the tribal relationship template 

in Maine, unlike Indian-state relationships elsewhere, is equivalent to that between 

the State and municipalities, with ultimate authority in the State (except as to 

internal tribal matters).  30 M.R.S. § 6206(1); see also id. § 6204; Johnson, 498 

F.3d at 46 (“The basic jurisdictional allocation in the federal Settlement Act is 

                                           
19 Under the Settlement Acts, the tribes have the right to exercise exclusive 

jurisdiction to enact ordinances regulating hunting, trapping, or other taking of 

wildlife within their Indian territory, which includes their Reservations. 30 M.R.S. 

§§ 6203(9), 6205(2), 6207(1). The tribes can also enact enforceable ordinances 

within their Indian territory on other subjects.  Id. § 6206(1), (3).   
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contained in section 1725, which makes Maine law generally applicable to all of 

the Maine tribes and tribal lands . . . ; and it, as already described, does no more 

than give those tribes municipal powers and reserves tribal authority over internal 

tribal matters.” (citing 25 U.S.C. § 1725(b)(1)).  Although tribal rights are 

affirmatively and expressly bestowed on the tribes in the Settlement Acts, the Acts 

nowhere suggest, let alone express, that the Nation has regulatory authority over 

the River. 

PN incorrectly relies on the pre-Settlement Acts decisions in Bottomly v. 

Passamaquoddy Tribe, 599 F.2d 1061 (1st Cir. 1979), and State v. Dana, 404 A.2d 

551 (Me. 1979), in arguing that it would not be anomalous for the Nation to control 

the River.  This misapprehends the effect of the Settlement Acts.  The Settlement 

Acts defined anew the State-tribal relationship, recognizing only limited tribal 

authority:  that the Nation was “free from state interference in the exercise of [its] 

internal affairs.”  Fellencer, 164 F.3d at 712 (citing Bottomly, 599 F.2d at 1066; 

Dana, 404 A.2d at 560-61) (emphasis added) (alterations in original); see Johnson 

498 F.3d at 42 (“the Acts “greatly narrow[] ordinary tribal sovereignty” while 

providing that internal tribal matters are not subject to state regulation).  The 

Settlement Acts balanced these limited rights against Maine’s continuing exercise 

of jurisdiction over tribal land and tribal members – “which it had done without 

interference for almost two centuries.”  Fellencer, 164 F.3d at 708.  The Acts 
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ultimately “redefined” the “authority of the tribes and the State . . . on a new basis, 

closer to Maine’s historic treatment rather than the full sovereignty asserted by the 

tribes.”  Johnson, 498 F.3d at 43 (emphasis added).  Thus, the Acts “establish[] 

state authority that far exceeds what is normal for Indian tribes.”  Id. at 42.20  

That the State would have sua sponte and tacitly agreed to give PN rights 

over the Penobscot River – the main water artery across the State – based on an 

extinguished aboriginal claim of debatable merit given the hundreds of years of 

control over the River by the State and its predecessors is simply not supportable, 

particularly given the limited tribal authority recognized under the Acts.  The 

history and design of the Settlement Acts therefore support the plain meaning of 

Section 6203(8):  the River falls outside the boundaries of the Reservation.  

V. En Banc Question 5 - State Common Law Does Not Apply to the 

Settlement Acts, and Thus Does Not Support Including the River as 

Part of the Reservation. 

 

State common law relating to the private ownership of island property does 

not apply to the Settlement Acts.  PN does not own its Reservation, and thus state 

common law regarding real estate does not apply.  Further, the Settlement Acts did 

                                           
20 Indeed, the Acts “expressly divested the Maine tribes of sovereign immunity,” 

25 U.S.C. § 1725(d),” even though sovereign immunity had been recognized in 

Bottomly.  Johnson, 498 F.2d at 43; see Aroostook Band, 484 F.3d at 49-50 

(Settlement Acts abrogated tribal sovereignty). 
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not incorporate common law ownership principles to extend into the River the 

boundaries of the PN Reservation, which is owned by the State of Maine.    

A. State common law regarding real estate does not apply because 

the Nation does not own the Reservation. 

 

As an initial matter, state common law regarding real estate does not benefit 

the Nation because the Nation does not exercise ownership over Reservation land.  

Instead, fee title is with the State, held in trust.  As the panel found, the Court is not 

being called upon to “constru[e] a deed.”  Mills, 861 F.3d at 334 n.10.  Common 

law ownership therefore has no bearing on this case.   

As discussed above, supra Part IV.B, the Settlement Acts extinguished the 

tribes’ aboriginal title.  Instead, the area defined as the Reservation is owned and 

held in trust for PN by the State.  See JA 1392 (United States acknowledging that 

“Maine holds the underlying fee to Indian lands in the State”); JA 1561, ¶ 123 

(Associate Solicitor for DOI’s Department of Indian Affairs stating that “title in 

fee simple to the subject islands and affected lands is held by the State of Maine in 

trust for the benefit of the Penobscot Nation”); Bangor Hydroelectric Co., 83 

FERC ¶ 61,037, 61,086 (1998) (in 1983, interpreting MICSA, the “[Department of 

the] Interior stated . . . that the fee title was held by the State of Maine in trust for 
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the benefit of the [Penobscot] Nation”).21  Similarly, ownership of Indian territory 

lies with the United States.  The first 150,000 acres of land or natural resources 

acquired for PN using the acquisition fund created under the Settlement Acts could 

be included as Indian territory as long as the acreage was “within the area 

described in the [MIA] as eligible to be included within” PN’s Indian territory. 25 

U.S.C. § 1724(d).  This land and these natural resources are held in trust by the 

United States for the benefit of the tribe.  Id. § 1724(d)(3).   

Thus, whether or to what extent water rights or submerged lands attach in a 

sale of an island depending on the language of a deed is immaterial to identifying 

the boundary of the Reservation.  State common law regarding ownership of real 

estate simply does not apply. 

B. Section 6203(8) does not ratify prior treaties, or reserve any 

aboriginal title to the Nation.  

 

Further, Section 6203(8) does not suggest that there is any need to look to 

external considerations to determine the boundaries of the Reservation.  In order 

for state common law regarding ownership to be relevant, there would need to be 

some indication that the Settlement Acts’ definition in Section 6203(8) was 

                                           
21 Section 6207(1) allows the Nation to “exercise . . . all the rights incident to 

ownership of land” within its territory.  30 M.R.S. § 6207(1).  By permitting the 

Nation to exercise rights incident to ownership, that Section demonstrates that the 

Nation does not actually have ownership – otherwise, it would not be necessary to 

grant the Nation the power to exercise such rights.  
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intended to embrace some private common law ownership principle that extends 

the Reservation into some undefined portion of the River.  The Settlement Acts are 

devoid of any such indication.  Nor does legislative history provide reason to look 

to common law, given that there must be some ambiguity in the text in order to 

resort to such history.22  

The Settlement Acts’ reference to the islands “reserved to the Penobscot 

Nation by agreement with the States of Massachusetts and Maine,” 30 M.R.S. 

§ 6203(8), does not change this analysis.  The reference to islands “reserved” by 

treaty does not indicate any intent to include within the Reservation geographic 

areas that (arguably) may have been retained by PN in the 1796 and 1818 treaties.  

Contrary to the dissent, see Mills, 861 F.3d at 347-48 (Torruella, J., dissenting), 

nothing in the Settlement Acts indicates that the purpose of the settlement was to 

ratify the treaties; indeed, if the purpose of the Acts were to ratify the treaties, they 

would have said so.23  To the contrary, MICSA expressly discharges any 

                                           
22 While State Intervenors leave any discussion of this history to the State 

Defendants, the legislative history does not support the conclusion that the drafters 

incorporated any extension of the PN Reservation boundary into the River – as the 

District Court properly concluded.  See Mills, 151 F. Supp. 3d at 217-18. 

23 The ratification of prior transfers in Section 1723 is different than a ratification 

of prior treaties.  By ratifying transfers, the Settlement Acts ratified not only 

voluntary transfers, but also involuntary transfers.  The River was, at the very least, 

transferred as a result of the State’s long control over the River.  Supra Part IV.A. 
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obligations of the State under those treaties.  25 U.S.C. § 1731.24  The treaties 

therefore no longer have any independent effect.  Thus, while the dissent’s 

interpretation of the treaties is debatable, the scope of those treaties is ultimately 

irrelevant.  The reference to the earlier agreements simply identify which islands in 

the River constitute the Reservation – i.e., those islands reserved by treaties 

“consisting solely of Indian Island . . . and all islands in” the River “northward 

thereof” not transferred after 1818.  30 M.R.S. § 6203(8).      

Applying common law ownership principles to define the boundaries of the 

Reservation would in fact run contrary to the design of the Settlement Acts.  The 

Acts were designed to “clarify” the status of land and natural resources, not to 

leave the issues open for later resolution.  25 U.S.C. § 1721(b)(2).  As a practical 

matter, if common law ownership principles were relevant here, then (as the 

district court noted) every property owner at least along the 60 miles of the Main 

Stem who could claim riparian rights would need to be joined to this action.  Mills, 

151 F. Supp. 3d at 215 n.38.  This is “precisely what the Settlement Acts were 

designed to preclude.”  Id. at 220 n.47.  By contrast, construing the Settlement Acts 

                                           
24 Consistent with this discharge of treaty obligations, Section 6203(8) defines the 

contours of the Reservation in a manner that does not mirror the treaties.  For 

instance, Section 6203(8) does not include any island transferred post-1818 and 

adds specified land parcels.  There is no indication that the Reservation was 

intended to embody the scope of whatever anyone, a member of the Nation or a 

colonist, thought did or did not constitute PN’s reservation at any preceding time.  

See 30 M.R.S. § 6202 (resolving claims over “present” tribal reservations). 
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without reference to the common law, so as to recognize the State’s long-standing 

control of the River, would be consistent with the nature of the Settlement Acts’ 

“compromise by which land claims were limited . . . and the authority of the tribes 

and the State redefined” on a basis favorable to the State.  Johnson, 498 F.3d at 43.   

VI. En Banc Question 3 - Precedent Does Not Compel the Conclusion That 

the Reservation Includes the Main Stem of the Penobscot River. 

 

The plain reading of the Settlement Acts, especially when viewed in light of 

their context and structure, is not undermined by existing precedent.  As the panel 

concluded, neither the Supreme Court’s decision in Alaska Pacific Fisheries v. 

United States, 248 U.S. 78 (1918), nor this Court’s decision in Johnson compel a 

contrary conclusion.  See Mills, 861 F.3d at 334-35. 

A. Alaska Pacific is inapposite, given the language and context of the 

Settlement Acts, and thus is not dispositive of this case. 

 

In Alaska Pacific, the Supreme Court construed an 1891 federal treaty, 

enacted long before Alaska became a state.  That treaty created a reservation on 

“the body of lands known as Annette Islands,” which were located within a named 

archipelago, and the question was whether this reference incorporated “adjacent 

waters and submerged lands.”  248 U.S. at 87-88.  The Court looked to the treaty’s 

context to answer this question, including that the United States had encouraged 

the tribe to emigrate to the area in 1887 to establish a self-sustaining community; 

that “the entire dominion and sovereignty” in the area “rested in the United States”; 
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and that the fishery was to be the tribe’s source of livelihood.  Id. at 88-90.  The 

Court concluded, given this context, that the treaty did incorporate archipelago 

waters.  The case before this Court deviates from Alaska Pacific in material ways.   

First, the text of the Settlement Acts differs from the 1891 federal treaty 

meaningfully:  Section 6203(8) defines the Reservation as consisting “solely” of 

specifically listed “islands” located “in” the River, rather than using an amorphous 

term like “body of lands.”  As discussed above, these terms unambiguously refer to 

island uplands.  Supra Part I.A.25  By contrast, the term “body of lands” indicates a 

broad geographic area or region.  Alaska Pacific, 248 U.S. at 89.  Accordingly, 

unlike Alaska Pacific, there is no ambiguity that necessitates looking beyond the 

plain words of the statute, read in context.  See Amoco Prod. Co. v. Village of 

Gambell, 480 U.S. 531, 543 n.14 (1987) (applying plain meaning of text, and 

distinguishing Alaska Pacific because the term “body of lands,” at issue in that 

case, “did not have precise geographic/political meanings which would have been 

commonly understood, without further inquiry, to exclude the waters” surrounding 

the island chain).  For this reason, contrary to the dissent, Alaska Pacific does not 

“mandate[]” an “approach that looks not to a dictionary, but rather . . . context, and 

                                           
25 As discussed above, the terms “solely” and “in” do more than identify which 

islands are included in the River or generally to situate the Reservation.  Mills, 861 

F.3d at 345 n.26 (Torruella, J., dissenting).  Instead, they identify with specificity 

the exact bounds of the Reservation.   

Case: 16-1474     Document: 00117612081     Page: 54      Date Filed: 07/08/2020      Entry ID: 6351176



 

43 

 

. . . Congressional intent.”  Mills, 861 F.3d at 345 (Torruella, J., dissenting).  The 

Supreme Court has in fact rejected this approach to interpreting unambiguous 

language.  Carcieri, 555 U.S. at 388-89, 392 (looking solely to statutory terms and 

context, not extrinsic considerations regarding legislative intent).  Thus, to the 

extent that Supreme Court precedent “definitively establishe[s] the rule of law” 

that controls this case, Mills, 861 F.3d at 344 (Torruella, J., dissenting), it is 

Carcieri, not Alaska Pacific.   

Second, the context of Alaska Pacific also starkly differs from this case.  

Any analogy, therefore, to the circumstances in Alaska in 1891 simply does not 

hold.  Cf. Mills, 861 F.3d at 346 (Torruella, J., dissenting).  Alaska Pacific 

involved construction of a pre-statehood treaty between the United States and a 

federally recognized tribe, while the instant case involves construction of a federal 

statute and a state statute that reflect a settlement between a State and tribes that – 

prior to the settlement – had been regulated by that State.  Further, in 1891, there 

was no state of Alaska, and so no presumption of an exclusion of state navigable 

waters applied.  Finally, recognition of Maine’s sovereignty was a particular and 

paramount driver of the contents of the Settlement Acts.  The intent of the 

Settlement Acts to firmly establish Maine’s sovereignty is directly contrary to the 

intent of the 1891 treaty in creating a self-sustaining community in a remote area.     
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In short, the issue in Alaska Pacific is not the issue in this case.  The 

question here is not what federal territory and rights were being agreed upon by the 

United States pre-statehood, but rather what portion of territory and what rights 

would be carved out of what was previously considered a state’s complete 

sovereignty over tribes, to be included in reservations crafted for tribes first 

federally recognized in 1979.  It is implausible that, in 1980, the State of Maine 

would agree, and Congress would intend, to include within the Reservation a 

crucial thoroughfare of navigable waters that the general public had been using and 

over which the State and its predecessors had exercised authority since before the 

State’s admission to the Union.  The many provisions in the Settlement Acts 

preserving State regulatory control over natural resources underscore this context, 

and the stark differences from the situation presented in Alaska Pacific.  

B. Johnson does not control this case because it did not need to, and 

did not, establish the boundaries of the Reservation.  

 

There is also no reason to conclude, contrary to the dissent’s argument, that 

the scope of the Reservation was established by this Court in Johnson.  Cf. Mills, 

861 F.3d at 340-41, 350-51 (Torruella, J., dissenting).  Boundary issues were not 

resolved in that case, and Section 6203(8) was only mentioned in dicta that is not 

controlling.  See Municipality of San Juan v. Rullan, 318 F.3d 26, 28 n.3 (1st Cir. 

2003) (“Dicta – as opposed to a court’s holdings – have no binding effect.”).   
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The issue in Johnson was whether the Settlement Acts reserved to the 

Penobscot Nation (and the Passamaquoddy Tribe) the authority to regulate 

discharges by non-Indians within the tribes’ territories.  498 F.3d at 41.26  The 

Court “readily” concluded that non-Indian discharge sources were subject to 

regulation by the State even if they drained into tribal waters, and thus held that the 

tribes could not supersede Maine regulations.  Id. at 45-47.  Because the Court 

reached this conclusion, the Court did not need – and explicitly declined – to 

resolve the dispute over the tribes’ territorial boundaries.  Id. at 40 n.3 (“The 

territorial boundaries are disputed but, for purposes of this case, we assume 

(without deciding) that each of the disputed . . . points lies within the tribes’ 

territories.”); see also id. at 45 (noting that discharges “drain[ed] into navigable 

waters within what we assume to be tribal land”).  

Although the Court briefly referenced Section 6203(8), it did so only to note 

– without deciding – a distinction between reservation lands and lands later 

acquired in trust.  Id. at 47 & n.11.  The tribes had argued that 25 U.S.C. § 1724(h) 

                                           
26 For PN to have standing to bring that claim, it was not necessary for the 

Reservation to “include at least some part of the Penobscot River.”  Mills, 861 F.3d 

at 350 n.33 (Torruella, J., dissenting).  The tribes would have also had standing 

based on their interests regarding sustenance fishing.  One of the issues in the case 

was that “Maine’s permitting program might not ensure water quality standards 

adequate to protect the southern tribes’ right to fish for individual sustenance.” 

Johnson, 498 F.3d at 41 (noting issues regarding whether State water quality 

standards adequately protected this right).  Accordingly, the tribes’ sustenance 

fishing rights arguments gave them standing to seek an override of the permits.  
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granted them regulatory authority over natural resources “acquired by the 

Secretary [of the Interior]” in trust for the tribes.  Id. at 46.  The Court rejected this 

argument, holding that “[n]othing in this administrative provision licenses the 

tribes to . . . regulate the discharge of pollutants into navigable waters.”  Id. at 47.  

Then, although not necessary to its holding, the Court went on to note in dicta that 

the discharges did not even appear to affect lands “acquired by the secretary,” but 

rather “waters retained by the tribes under the Settlement Act.”  Id.  As dicta, the 

Court’s statement is not binding – and it would be particularly inappropriate to 

treat it as such when the Court reiterated in the same sentence that its statement 

“assum[ed] the tribes’ boundary claims.”  Id.   

Given this Court’s repeated statements that it was not resolving any 

boundary issues, and given that the Court did not need to determine whether the 

lands had been acquired in trust or not, Johnson cannot control this case – which 

does squarely present the question of the proper boundaries of the Reservation. 

VII. En Banc Question 10 - The Proper Boundary of the Reservation Is the 

High Water Mark of the Penobscot River on the Specified Islands. 

 

The foregoing discussion answers the fundamental question before this 

Court:  the boundary of the Reservation as established by Section 6203(8).  As the 

definition of “islands” requires, and as the statutory scheme and history of the 

Settlement Acts confirm, the Reservation consists solely of the specified islands, to 

the high water mark of the River.  See supra Part I.  An “island” consists of dry 
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land, not ordinarily submerged.  Island, Black’s Law Dictionary  (defining “island” 

as “land that is continually surrounded by water and not submerged except during 

abnormal circumstances” (emphasis added)).27   

While PN points to statements made by Maine officials to urge a contrary 

conclusion, these statements cannot alter the plain language of the Settlement Acts.  

As the district court noted, the Nation’s strongest undisputed extrinsic evidence 

that the Main Stem was included within the Reservation were “statements made 

post-passage.”  Mills, 151 F. Supp. 3d at 217 n.43 (citing letter from Attorney 

General Tierney).  Post hoc statements, however, may not be used to alter 

unambiguous statutory language adopted by Congress and the Maine Legislature.  

See Carcieri, 555 U.S. at 390-91 (expressly stating that the Court would not defer 

to prior executive branch interpretation of unambiguous statute); Christensen v. 

Harris Cty., 529 U.S. 576, 587-88 (2000) (opinion letter cannot control the 

interpretation of an unambiguous statute); see also Graham Cty. Soil & Water 

Conservation Dist. v. United States ex rel. Wilson, 559 U.S. 280, 297-98 (2010) 

(declining to rely on letter that post-dated the legislation by 13 years).  Instead, the 

                                           
27 For this reason, there is no basis to conclude that “the Penobscot Indian 

Reservation shrinks when the water levels in the River rise, and then expands when 

those levels fall.”  Mills, 861 F.3d at 347 n.27 (Torruella, J., dissenting).  The 

Reservation boundary is fixed at the high water mark. 
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court must faithfully apply the statutory language approved by those legislatures in 

settlement of the Maine tribes’ claims.  

VIII. En Banc Question 11 - The Penobscot Nation’s Claim That the 

Settlement Acts Accord a Right to Sustenance Fishing Is Not Ripe And, 

In Any Event, That Right Is Limited to the Islands. 

 

A. The sustenance fishing claim is not ripe.  

While the Court should deny the Nation’s claim that the Reservation 

includes more than the islands expressly identified in Section 6203(8), it need not 

resolve the Nation’s sustenance fishing claim because it is not ripe.  Under the 

ripeness doctrine, the Court will not adjudicate a claim unless the plaintiff alleges 

facts demonstrating “a substantial controversy, between parties having adverse 

legal interests, of sufficient immediacy and reality to warrant the issuance of the 

judicial relief sought.”  Reddy v. Foster, 845 F.3d 493, 500-01 (1st Cir. 2017) 

(quotation marks omitted).  Here, PN and the United States have failed to 

demonstrate that there is a live controversy over the Nation’s fishing rights. 

The ripeness analysis has two prongs: “fitness” and “hardship.”  Id.; see 

Town of Barnstable v. O’Connor, 786 F.3d 130, 143 (1st Cir. 2015).  Under the 

“fitness” prong, the Court must determine whether there is a “sufficiently live case 

or controversy.”  Reddy, 845 F.3d at 501 (quotation marks omitted).  If the 

controversy centers on “uncertain and contingent events,” then this prong is not 

satisfied.  Town of Barnstable, 786 F.3d at 143.  The “hardship” prong “concerns 
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the harm to the parties seeking relief that would come to those parties from . . . 

withholding a decision at this time.”  Reddy, 845 F.3d at 501 (quotation marks 

omitted).  If the grant of relief would “serve a useful purpose” such that it is “of 

practical assistance” in resolving the controversy, then this standard is satisfied.  

Town of Barnstable, 786 F.3d at 143. 

Plaintiffs have not carried their burden to demonstrate a ripe controversy 

over the Nation’s sustenance fishing rights.  The fitness prong is not satisfied.  

Neither PN nor the United States has presented any evidence that the State has 

interfered (or threatened to interfere) with the Nation’s sustenance fishing.  At 

most, PN suggests that it is possible that the State may deprive them of sustenance 

fishing rights.  For much the same reason, the hardship prong is not satisfied.  

Withholding a decision would work no harm to PN and granting the relief to PN 

that it requests would not serve any useful purpose.  Absent a ripe controversy, the 

Court should not reach the sustenance fishing claim.  

B. The Nation’s sustenance fishing rights under Section 6207 are 

limited to the islands of the Reservation and to Indian territory. 

 

Even if the Nation’s sustenance fishing claim was ripe, its rights under 

Section 6207 of the MIA are plainly limited to the Reservation and Indian territory. 

As discussed in Part I.C supra, Section 6207(4) permits the taking of fish for 

individual sustenance “within the boundaries of [the tribes’] respective Indian 

reservations,” notwithstanding any state law to the contrary.  30 M.R.S. § 6207(4).  
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In turn, the boundaries of the Penobscot Reservation is set in Section 6203(8), and 

is limited to the islands themselves, for the reasons discussed above.  Accordingly, 

PN members can fish for sustenance in the River from any of the numerous islands 

in the River that are included as part of the Reservation.  There is no basis to 

construe “reservation” more broadly to permit a general right to sustenance fish 

throughout the entirety of the Main Stem – particularly when, as permitted under 

Section 6207(1), the Nation also may enact ordinances (subject to supervision by 

the Commissioner of Inland Fisheries and Wildlife) providing for sustenance 

fishing within the Nation’s territory more broadly.  Id. § 6207(1).  When read as a 

whole, Section 6207 plainly defines the scope of the Nation’s sustenance fishing 

rights in a manner that excludes the Main Stem.  

CONCLUSION 

In light of the plain and unambiguous language of the Settlement Acts, when 

read in context and in light of the Acts’ structure, the Court should hold that the 

Penobscot Indian Reservation consists solely of the specified islands in the Main 

Stem and not any portion of the waters of or the submerged lands under the 

Penobscot River.  The Court should also find that the Nation’s claims regarding its 

sustenance fishing rights are not ripe.  The panel’s opinion was correct.  

Case: 16-1474     Document: 00117612081     Page: 62      Date Filed: 07/08/2020      Entry ID: 6351176



 

51 

 

 

DATED:  July 8, 2020 

 

 

  /s/ Joshua D. Dunlap     

Matthew D. Manahan, Esq. 

First Circuit Bar No. 74501 

Joshua D. Dunlap, Esq. 

First Circuit Bar No. 1146098 

 

PIERCE ATWOOD LLP 

Merrill’s Wharf 

254 Commercial Street 

Portland, ME  04101 

207-791-1100 

 

Attorneys for State Intervenors 

 

Case: 16-1474     Document: 00117612081     Page: 63      Date Filed: 07/08/2020      Entry ID: 6351176



 

52 

 

CERTIFICATE OF COMPLIANCE WITH RULE 32 

This brief complies with the type-volume limitations of Fed. R. App. P. 

32(a)(7)(B), as it contains 12,903 words, excluding the parts of the brief exempted 

by Fed. R. App. 32(f). 

This document complies with the typeface requirements of Fed. R. App. P. 

32(a)(5) and the type-style requirements of Fed. R. App. P. 32(a)(6) because this 

document has been prepared in a proportionally spaced typeface using Microsoft 

Word 2016 in Times New Roman size 14 font. 

 

Dated:  July 8, 2020 

  /s/ Joshua D. Dunlap     

Joshua D. Dunlap, Esq. 

First Circuit Bar No. 1146098 

Pierce Atwood LLP 

Merrill’s Wharf 

254 Commercial Street 

Portland, Maine 04101 

(207) 791-1100 

 

Case: 16-1474     Document: 00117612081     Page: 64      Date Filed: 07/08/2020      Entry ID: 6351176



 

53 

 

CERTIFICATE OF SERVICE 

 I, Joshua D. Dunlap, Esq., hereby certify that on July 8, 2020, I 

electronically filed the foregoing En Banc Supplemental Brief of State Intervenors 

with the Clerk of Court using the CM/ECF system which will send notification to 

all counsel of record. 

 

Dated:  July 8, 2020  

 

  /s/ Joshua D. Dunlap     

Joshua D. Dunlap, Esq. 

First Circuit Bar No. 1146098 

Pierce Atwood LLP 

Merrill’s Wharf 

254 Commercial Street 

Portland, Maine 04101 

(207) 791-1100 

Case: 16-1474     Document: 00117612081     Page: 65      Date Filed: 07/08/2020      Entry ID: 6351176


	CORPORATE DISCLOSURE STATEMENT
	TABLE OF CONTENTS
	TABLE OF AUTHORITIES
	JURISDICTIONAL STATEMENT
	STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
	STATEMENT OF THE CASE
	SUMMARY OF THE ARGUMENT
	ARGUMENT
	I. En Banc Question 4 - The Settlement Acts Unambiguously Establish That the Reservation Excludes the Main Stem of the Penobscot River.
	A. The plain text of Section 6203(8) establishes that the Reservation includes only the islands in the River.
	B. The statutory context confirms that Section 6203(8) defines the Reservation to only include the islands in the River.
	C. Section 6207(4), which should be construed to use the same definition of the Reservation as Section 6203(8), does not indicate that the Reservation includes the Main Stem.

	II. En Banc Question 1 - The Indian Canon of Construction Does Not Apply to the Settlement Acts, And Thus Does Not Support Including the River as Part of the Reservation.
	A. The Indian canon does not apply because the statute is unambiguous.
	B. The Indian canon does not apply to Maine tribes.

	III. En Banc Question 2 - Even Assuming the Indian Canon of Construction Otherwise Would Apply, the Presumption Against Conveying Navigable Waters Precludes Defining the Reservation to Include the River.
	IV. En Banc Question 9 - Including the River In the Reservation Would Contravene the History and Design of the Settlement Acts, Which Affirmed the Transfer of the River to the State.
	A. Prior to the Settlement Acts, Maine long regulated the Nation generally and with respect to the River specifically.
	B. The Settlement Acts unambiguously extinguished the tribes’ aboriginal claims.
	C. The Settlement Acts did not subject the River to the Nation’s regulatory control.

	V. En Banc Question 5 - State Common Law Does Not Apply to the Settlement Acts, and Thus Does Not Support Including the River as Part of the Reservation.
	A. State common law regarding real estate does not apply because the Nation does not own the Reservation.
	B. Section 6203(8) does not ratify prior treaties, or reserve any aboriginal title to the Nation.

	VI. En Banc Question 3 - Precedent Does Not Compel the Conclusion That the Reservation Includes the Main Stem of the Penobscot River.
	A. Alaska Pacific is inapposite, given the language and context of the Settlement Acts, and thus is not dispositive of this case.
	B. Johnson does not control this case because it did not need to, and did not, establish the boundaries of the Reservation.

	VII. En Banc Question 10 - The Proper Boundary of the Reservation Is the High Water Mark of the Penobscot River on the Specified Islands.
	VIII. En Banc Question 11 - The Penobscot Nation’s Claim That the Settlement Acts Accord a Right to Sustenance Fishing Is Not Ripe And, In Any Event, That Right Is Limited to the Islands.
	A. The sustenance fishing claim is not ripe.
	B. The Nation’s sustenance fishing rights under Section 6207 are limited to the islands of the Reservation and to Indian territory.


	CONCLUSION
	CERTIFICATE OF COMPLIANCE WITH RULE 32
	CERTIFICATE OF SERVICE



