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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 

BILLINGS DIVISION 

 

 

BIG HORN COUNTY ELECTRIC, )    Case No. CV-17-065-BLG-SPW-TJC 

COOPERATIVE, INC.,   ) 

      )    PLAINTIFF’S BRIEF IN RESPONSE   

 Plaintiff,    )    TO DEFENDANTS’ MOTIONS FOR  

      )    SUMMARY JUDGMENT  

  -v-    )     

      )     

ALDEN BIG MAN, et al.,   ) 

      ) 

 Defendants.    ) 

_________________________________ ) 

 

INTRODUCTION 

 The Tribal Defendants and Defendant Big Man (Big Man) have each filed cross 

Motions for Summary Judgment and Memorandums in support thereof.  Plaintiff (Big Horn) 

submits Defendants’ Motions for Summary Judgment should be denied, and Big Horn’s 

Motion for Summary Judgment should be granted based upon the brief supporting its motion 

and for the reasons set forth herein.  The determining factor, justifying ruling in favor of Big 
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Horn, is the distinct and definable difference between proper analysis of tribal regulatory 

authority of nonmember activity and conduct as expressed in federal common law.   

 The tribal defendants initially cite Montana v. United States, 450 U.S. 544, 557 

(1981), for their assertion the Crow Tribe has “unequivocal” authority to exercise civil 

jurisdiction over non-Indians on “land belonging to the Tribe or held by the United States in 

trust for the Tribe.”  Tribal Def’s. Mem. at 10.  They rely on Montana, at 566-67, for their 

contention the Supreme Court concluded the Crow tribe could “limit or forbid non-Indians 

from hunting and fishing” on lands still owned by or held in trust for the tribe or its 

members.”  Id. (Emphasis supplied.)  Tribal Defendants misquote Montana at 566-67, as the 

Supreme Court made no such finding, but instead observed “the District Court found that 

“Montana’s statutory and regulatory scheme” (referencing Montana State law and 

regulation) did not prevent the tribe from placing regulatory provisions on non-Indian 

activities on such land.  This misquote emphasizes the importance a clear understanding of 

the definition and use of the term “tribal land” is essential to summary judgment in favor of 

Big Horn. 

I.  Defendants Ignore the Implications of Relinquishment of “a landowner’s 

right to occupy and exclude”. 

 

Tribal Defendants initially represent that disposition of this case is dependent upon 

application of the tests found in Montana as refined and interpreted in subsequent decisions, 

most notably in Strate v. A-1 Contractors, 520 U.S. 438, 454, (1997), (affirming that “tribes 

retain considerable control over nonmember conduct on tribal land.) Def’s. Mem. at 12.  
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They properly reference three potential sources of tribal regulatory authority over 

nonmembers: (1) landowners right to exclude from tribal land, (2) consensual commercial 

relationships between the non-member and the tribe and/or its members, and (3) non-

member conduct that threatens tribal political integrity, economic security, or health and 

welfare, Id. at 11.  Then, Tribal Defendants summarily ignore and flip the seminal 

implication and holding of the Supreme Court in the two cases, Montana and Strate, and 

argue that under Window Rock Unified Sch. Dist. v. Reeves, 861 F.3d 894 (9th Cir. 2017), 

holding only “that tribal jurisdiction is at least colorable or plausible” is “considerable 

precedent” and therefore the Crow Tribe Appeals Court was justified in finding that the tribe 

may regulate Big Horn through enforcement of Title 20 in Tribal Court.  Tribal Def’s. Mem. 

at 13, 861 F.3d at 906. 

It is apparent the arguments made by the Tribal Defendants in this case are identical 

to the losing arguments made by the Petitioners in Strate, supra, who initially filed a 

personal injury action in tribal court for damages resulting from a vehicle collision on a state 

highway that runs through a North Dakota Indian reservation.  After a ruling the tribal courts 

had jurisdiction over the claims, Respondents in Strate filed an action in federal court 

seeking declaratory judgment that the tribal court lacked jurisdiction, as a matter of federal 

law.  Relying on Nat. Farmers Union Ins. Cos. V. Crow Tribe, 471 U.S. 845 (1985), and 

Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9 (1987), precisely as the Crow Appeals Court 

and Tribal Defendants have here, the federal district court determined the tribal court had 
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jurisdiction over the lawsuit.  The en banc Eighth Circuit reversed concluding Montana v. 

United States afforded the controlling precedent.  Upon appeal, Justice Ginsburg, on behalf 

of a unanimous supreme court, counseled that federal common law establishes that “absent 

express authorization by federal statute or treaty, tribal jurisdiction over the conduct of 

nonmembers exists only in limited circumstances.”  Strate at 445, citing Montana.  Justice 

Ginsburg pointed out the petitioners and United States as amicus curiae maintained “that the 

guiding precedents are National Farmers Union and Iowa Mutual” and “they insist, tribal 

courts retain adjudicatory authority in disputes over occurrences inside a reservation, unless 

a treaty or federal statute directs otherwise.”  Id. at 447.  Tribal Defendants assert the 

identical argument here.  Tribal Def’s. Mem. pp. 12-13. 

Recognizing Montana controls, the Supreme Court concluded neither National 

Farmers or Iowa Mutual “establishes tribal court adjudicatory authority, even over the 

lawsuits involved in those cases”, but, the two decisions only “describe an exhaustion rule 

allowing tribal court initially to respond to an invocation of their jurisdictions”.  Strate at 

448. 

Justice Ginsburg made it clear it was only in respect for recognition of tribal self-

government which made it appropriate the tribal court, as a matter of comity, be given the 

initial opportunity to define its own jurisdiction, and in connection with discussion of related 

cases, that the Iowa Mutual court made the statements concerning the importance of 
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assertion of tribal sovereignty over non-Indian activities and presumption of civil 

jurisdiction over those activities.  Montana. at 451. 

Contrary to the Crow Appeals Court’s misguided belief in the precedential weight of 

Iowa Mutual, as reflected by its statement: “Crow Tribal sovereignty serves as a basis for its 

power to regulate and exclude (relying on Iowa Mutual Co. v. LaPlante, supra),”  (Op. p. 

33) the Supreme Court disagreed, stating: 

  We begin with petitioners’ contention that National Farmers and Iowa 

Mutual broadly confirm tribal-court civil jurisdiction over claims against 

nonmembers arising from occurrences on any land within a reservation.  We 

read our precedent differently. 

 

520 U.S. at 448. 

 The petitioner and United States in Strate, like the appeals court and Tribal 

Defendants, fastened upon the statement in Iowa Mutual that “[c]ivil jurisdiction over such 

activities presumptively lies in tribal courts.”  520 U.S. at 451.  Any reliance upon that 

statement is totally debunked by its having been read and construed out of context, in 

recognition of which the court in Strate stated: 

  In light of the citation of Montana, Colville, and  Fisher, the Iowa Mutual 

statement emphasized by petitioners does not limit the Montana rule.  In 

keeping with the precedent to which Iowa Mutual refers, the statement stands 

for nothing more than the unremarkable proposition that, where tribes possess 

authority to regulate the activities of nonmembers, ‘ [c]ivil jurisdiction over 

[disputes arising out of] such activities presumptively lies in the tribal courts.  

480 U.S., at 18, 107 S.Ct., at 977. 

 

520 U.S. at 453. 
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Acknowledging inappropriate use and interpretation of statements made in the Iowa 

Mutual decision concerning the extent of tribal sovereignty and tribal court civil jurisdiction 

over non-Indians, Justice Ginsburg set forth precedential boundaries for National Farmers 

and Iowa Mutual, stating: 

Recognizing that our precedent has been variously interpreted, we reiterate 

that National Farmers and Iowa Mutual enunciate only an exhaustion 

requirement, a “prudential rule”, based on comity.  These decisions do not 

expand or stand apart from Montana’s instruction on “the inherent sovereign 

powers of an Indian tribe.”  While Montana immediately involved regulatory 

authority, the Court broadly addressed the concept of “inherent sovereignty.”  

Regarding activity on non-Indian fee land within a reservation, Montana 

delineated—in a main rule and exceptions—the bounds of the power tribes 

retain to exercise “forms of civil jurisdiction over non-Indians.”  As to 

nonmembers, we hold, a tribe’s adjudicative jurisdiction does not exceed its 

legislative jurisdiction.  Absent congressional direction enlarging tribal-court 

jurisdiction, we adhere to that understanding.  (Citations omitted.) 

 

520 U.S. at 453. 

 Because the Crow Appeals Court expressly recognized Montana as the primary 

precedent relating to tribal jurisdictional authority, (“we continue our reliance on Montana 

since the United States Supreme Court has not overruled its general rule nor its exceptions”  

Op. p. 30.), the Tribal Defendants’ reliance on the identical argument, made by petitioners in 

Strate and unanimously repudiated by the Supreme Court based on Montana, wholly lacks 

merit. 

 II.  Big Horn’s Provision of Electric Service on the Crow Reservation has 

Nothing to do with the Tribe’s Interest in Protecting Internal Relations and Self-

government. 
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Ignored by Defendants is that Montana reiterated long standing law that Indian tribes 

lack the “right of governing every person within their limits except themselves.”  Id. 450 

U.S. at 565, citing Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 209 (1978), quoting 

Fletcher v. Peck, 6 Cranch 87, 147 (1810).  As Montana explained, due to Indian tribe’s 

“dependent status” they lack many attributes of sovereignty, especially “those involving the 

relations between and Indian tribe and nonmembers of the tribe . . . Id. 450 U.S. at 563-64 

(Emphasis in the original).  The court in Montana did not limit application of the main rule, 

that the sovereign authority of a tribe does not extend to the activities of nonmembers, to 

those nonmember activities occurring on fee land.  Id.  Instead, the court plainly, although in 

terms requiring subsequent refinement and explanation, set forth the two limited 

circumstances under which an Indian tribe may assert authority over nonmembers.  Id.  at 

565. 

Tribal Defendant’s initial proposition, from which their conclusion is drawn that the 

Crow Tribe has inherent civil jurisdiction over Big Horn because “Big Horn’s activities and 

conduct occurred on tribal trust land” is simply wrong as a matter of fact and law.  Tribal 

Def’s. Mem. p. 9.  Also, the Crow Appeals Court opined the Crow Trial Court’s dismissal 

was in error because it applied Montana’s main rule but “it did not have a finding of fact on 

BHCEC’s land status.”  Op. p. 27.  Big Horn’s only land status is that which exists 

throughout the reservation where it serves its members.  That status has been previously 

identified in several cases, including Montana.  The Crow Reservation is comprised 
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primarily of three categories of land: (1) unallotted land held in trust by the United States for 

the Crow Tribe; (2) allotted fee land held in trust by the United States for Individual tribal 

members; and (3) non-Indian owned fee lands.  See, Montana at 548; (discussing the 

apportionment of land on the Crow Reservation); see also, Big Horn Elect. v. Adams, 219 

F.3d 944, 948 (9th Cir. 2000).  (“There is a checkerboard pattern of land ownership on the 

reservation composed of fee land owned by non-Indians and members of the tribe and trust 

land held by the United States in trust for the Tribe.”) 

That Montana’s main rule applies to nonmember activity on trust land, and tribes do 

not perforce have regulatory authority over nonmember trust land activity as Defendants 

assert, was laid to rest by Strate, supra. (The tribe reserved no right to exercise dominion or 

control over a state highway right of way, and so long as the trust land subject to the right of 

way was maintained as part of the highway, the tribe could not assert a landowner’s right to 

occupy and exclude.)  See also, County of Lewis v. Allen, 141 F.3d 1385 (1998) (entire Nez 

Perce reservation opened to nonmember law enforcement activity, not subject to tribal 

jurisdictional authority, based upon tribal agreement for concurrent criminal jurisdiction.) 1 

 
1 In Montana the Court recognized the 1887 and 1920 Allotment Acts “authorized the issuance of patents in fee to individual 

Indian allottees within the reservation.”  Id.  at 548.  Mr. Big Man’s Application for Membership and for Electric Service, dated 

February 15, 1999, identifies the location of his service as being in T 3 So, R 34 E, Sec. 1: NE¼.  Of primary significance in this 

matter is the agency reservation at Crow Agency, designated as Gov. School and Crow Agency on the map made after the 1887 

allotments and on the plat of Section 1, placed upon the record by the Indian office as required by Section 5 of the Act of June 4, 

1920.  (The map and plat are attached as Exhibits A and B.)  Section 5 of the 1920 Act states in part:  “That such of the unallotted 

lands as are now used for agency, school, cemetery, or religious purposes shall remain reserved from allotment so long as such 

agency, school, or cemetery, or religious institutions, respectively, are maintained for the benefit of the tribe. . . .”  The agency 

lands have always been open to the general public.  It is on a portion of that land that Alden Big Man resides, at Crow Agency,  

as well as many members of the tribe, to whom Big Horn provides electrical service and energy.  By reason of federal common 

law, like the effect of the federally granted right-of-way in Strate, Section 5 of the Act of June 4, 1920, precludes the Crow Tribe 

from asserting a landowner’s right to occupy and exclude from the specified trust land.  Thus, for the “purpose at hand” the Crow 
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Tribal Defendants are all in with the notion Big Horn is subject to tribal regulatory 

and adjudicatory authority based upon the Tribal Appeals Court’s incorrect conclusion Big 

Horn engaged in activities and conduct on tribal land and “Big Man’s claims against Big 

Horn . . . arose on tribal land.”  Tribal Def’s. Mem. p. 13.  They take refuge in Window 

Rock, supra, (School Districts operating schools on tribal land leased from the Navajo 

Nation), which in turn relied upon Water Wheel Camp Recreational Area Inc. v. Larance, 

642 F.3d 802 (9th Cir. 2011) (Holding tribe had jurisdiction over resort operators unlawful 

conduct involving trespass and breach of lease and use of valuable tribal land) and Grand 

Canyon Skywalk Dev., LLC v. ‘SA’ Nyu Wa Inc., 715 F.3d 1196 (9th Cir. 2013) (Tribe’s 

condemnation of non-tribal developers interest in valuable glass viewing platform 

overlooking Grand Canyon built on tribal land.) 

Each case involved disputes relating to activities on or access to valuable tribal 

assets, including tribal land, none of which are here involved.  The cases are, for multiple 

reasons, clearly distinguishable from this case.  Most notably, each case considered whether 

the “right-to-exclude framework” afforded colorable or plausible tribal civil jurisdiction 

when the non-Indian activities or conduct occurred on tribal land.  Mr. Big Man’s complaint 

is devoid of contention Big Horn’s conduct occurred on tribal land but is based entirely on 

an allegation Big Horn violated tribal law.  Pl. Compl. Ex. 1, p. 1. (“Mr. Big Man brings this 

 
Tribe lost the “right of absolute and exclusive use and occupation” upon the tribal trust land which Big Horn provides service to 

its members on the reservation which includes loss of regulatory jurisdiction to enforce Title 20.  Cf. South Dakota v. Bourland, 

508 U.S. 679, 689 (1993) (regarding reservation trust land acquired for dam and reservoir over which tribe lost “right of absolute 

regulatory jurisdiction over use by others.”) 
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action against Big Horn County Electric Cooperative (BHCEC) for violations of the Crow 

Law and Order Code Title 20 Sections 20-1-105 and 20-1-110.”) 

Tribal Defendants make repeated reference to the Crow Appeals Court recognition of 

tribal authority to regulate Big Horn’s activities and conduct upon “tribal land,” asserting 

delivery of electric service and energy to its members and consumers, including Mr. Big 

Man, within the Crow Reservation boundaries equates to “Big Horn’s activities and conduct 

on “tribal land.”  Tribal Def’s. Mem. p. 13. (Emphasis supplied.) 

Generally, when land within a reservation is not wholly owned by the tribe, 

legislation under which the alienation was accomplished must be scoured to determine 

whether the tribe’s right of exclusive occupation is diminished or taken away.  Where, as 

under allotment acts, Congress expressly provided that others besides the tribe have the right 

to occupy or use land within the reservation, the tribe’s treaty right will have been abrogated 

by the statute.  South Dakota v. Bourland, supra, Brendale v. Confederated Tribes and 

Bands of Yakima Nation, 492 U.S. 408, 423-424 (1989). 

Again, as pointed out in Big Horn’s Brief in Support of Summary Judgment, 

Defendants ignore the effect of allotment of the Crow Reservation, the consequence of 

which the Crow Tribe lost “absolute and undisturbed use and occupation” of nearly the 

entire reservation except the Big Horn and Pryor Mountains which remained “tribal land.”  

Recognition of the Crow Tribe’s diminished regulatory authority leads back to Montana, the 
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“path marking case”, where, discussing regulatory authority emanating from the tribal right 

to exclude, the court stated:   

But that authority could only extend to land on which the Tribe exercises 

“absolute and undisturbed use and occupation.”  And it is clear that the 

quantity of such land was substantially reduced by the allotment and 

alienation of tribal lands as a result of the passage of the General Allotment 

Act of 1887, 24 Stat. 388, as amended, 25 U.S.C. § 331 et seq., and the Crow 

Allotment Act of 1920, 41 Stat. 751.  If the 1868 treaty created tribal power to 

restrict or prohibit non-Indian hunting and fishing on the reservation, that 

power cannot apply to lands held in fee by non-Indians. 

 

450 U.S. at 1255. 

 Of particular relevance in this case is the effect of subsequent federal passage of the 

Act of June 4, 1953, 41 Stat. 756, authorizing sale of all allotted land within the Crow 

Reservation, which provides: 

AN ACT 

 

To amend section 13 of the Act entitled “An Act to provide for the allotment 

of lands of the Crow Tribe, for the distribution of tribal funds and other 

purposes”. 

 

Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That notwithstanding any provision 

contained in section 13 of the Act of June 4, 1920 (41 Stat. 751), all 

homestead, irrigable, or agricultural land on the Crow Reservation may be 

sold, or patents in fee may be issued therefor, upon application in writing by 

the Indian owners, subject to the approval of the Secretary of the Interior or 

his authorized representative, but nothing in this Act shall be construed to 

abridge the power of the Secretary of the Interior to sell land under any 

existing law.  (Emphasis supplied.) 

 

Approved June 4, 1953. 
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 That allotted lands within the Crow Reservation are not “tribal lands” as asserted by 

Defendants, is expressly established by Section 1 of the Crow Act of June 4, 1920, which 

provides in part that “allotments made hereunder shall vest title in the allottee” . . . Provided 

[t]hat Crow Indians who are found to be competent may elect in writing, to have their 

allotments, except as herein provided, patented in fee.  Otherwise trust patents shall be 

issued to them.”  (Emphasis supplied.)  Consequently, again, allotted lands are not “tribal 

land” over which the Crow Tribe may assert sovereign authority, a landowner’s right to 

exclude, as the basis for enactment and enforcement of Title 20 utility regulation. 

 III. Crow Appeals Court and Tribal Defendants Rely on Clearly Distinguishable 

Federal Indian Law Cases. 

 

Tribal Defendants acknowledge the Crow Appeals Court “held, as a matter of 

inherent tribal sovereignty – “including the sovereign power to exclude – non-Indians on 

tribal land” Big Horn “is subject to Crow Tribal regulation, such as Title 20, because it 

entered the Crow Reservation to engage . . . in commerce”.  Crow Appeal Op. 32, Tribal 

Def’s Mem. at 3.  The Crow Appeals Court relied upon Merrion v. Jicarilla Apache Tribe, 

455 U.S. 103, (1982) to establish “the initial framework for exclusion cases on tribal 

reservations . . . “ and concluded; “This court agrees with the Merrion Court.”  Crow Appeal 

Op. 32. 

 Because Merrion was a mineral severance tax case is only one of the reasons the case 

is totally distinguishable from this case.  The primary factor Merrion is not valid precedence 

for Crow Tribal regulatory authority is because of the marked identifiable difference 
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between the tribe’s ownership of “tribal land” within each reservation.  Demonstrative of the 

difference is that the Jicarilla Apache Reservation was “[e]stablished by Executive Order in 

1887, the reservation contains 742,315 acres, all of which are held as tribal trust property” . . 

. and “the tribe has executed mineral leases encompassing some 69% of the reservation land.  

Id. at 133, 135.  As of 1980, when Montana was argued before the Supreme Court, the Crow 

Tribe owned only 17% of the Crow Reservation, the Big Horn and Pryor Mountains, which 

“is held in trust for the tribe itself” and 28% was owned by non-Indians.  Montana at 548.  

The balance was primarily allotted land over which the tribe could no longer exercise 

“absolute and undisturbed use and occupation”.  Id. at 559.  (See, ante, n.1.) 

 The implication the policy of allotment and issuance of trust and fee patents had on 

the regulatory authority of the Crow Tribe is explained, in part, in Montana: 

  There is simply no suggestion in the legislative history that Congress 

intended that the non-Indians who would settle upon alienated allotted lands 

would be subject to tribal regulatory authority.  Indeed, throughout the 

congressional debates, allotment of Indian land was consistently equated with 

the dissolution of tribal affairs and jurisdiction.   

 

  It defies common sense to suppose that Congress would intend that non-

Indians purchasing allotted lands would become subject to tribal jurisdiction 

when an avowed purpose of the allotment policy was the ultimate destruction 

of tribal government.  And it is hardly likely that Congress could have 

imagined that the purpose of peaceful assimilation could be advanced if fee-

holders could be excluded from fishing or hunting on their acquired property. 

 

450 U.S. at 559-560, n.9. 

 Confirmation the Defendants are incorrect, by referencing Big Horn’s delivery of 

electric utility services and energy to its members on allotted trust lands as “activities and 
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conduct on tribal land”, is borne out by reference to the Crow Allotment Act of 1920, 41 

Stat. 75, in Felix S. Cohen’s Handbook of Federal Indian Law, at page 298, n.117, as an 

example of one of several methods by which “tribal lands” were established and identified, 

where it is stated:  “Finally it should be noted that tribal ownership is frequently confirmed, 

if not created, in allotment and cession acts, with respect to lands withheld from allotments 

or cession”.  With the limited exception of allotted lands purchased by the Crow Tribe, only 

the Big Horn and Pryor Mountains were reserved from allotment pursuant to the 1887 and 

1920 acts, which now may be accurately identified as “tribal lands” over which the Crow 

Tribe may assert a landowner’s right to occupy and exclude.   

 Defendants place primary and repeated reliance upon three ninth circuit cases, all of 

which are clearly distinguishable from this case.  Those cases, Window Rock Unified Sch. 

Dist., Water Wheel Camp Recreation Area Inc. and Grand Canyon Skywalk Dev. Inc., 

supra, are like Iowa Mutual, all exhaustion cases, cherry-picked by Defendants for 

statements appearing to apply to this case when frankly each case involved non-Indian 

activities on “tribal land” which is not present in this case.  Unquestionably, when a 

statement is made by the Supreme Court, tailored to circumstances before it, the statement 

may not be interpreted to represent a general statement of law in a clearly distinguishable 

factual circumstance.   To the extent Defendants’ argument is based upon their “tribal 

land’s” false premise it cannot stand. 

 IV.  Montana Standards Govern Determination of Title 20’s Validity, and Title 

20 is Invalid under Those Standards. 
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 1.  Applicability of Montana Standards. 

 The threshold question with respect to the Crow Tribe’s authority to enact and 

enforce Title 20 is whether the standards established in Montana, reaffirmed in Strate and 

numerous subsequent prodigies, with respect to both regulatory and adjudicatory authority 

determinations, govern.  The Crow Trial Court answered this question affirmatively, and 

dismissed the case, however, the Crow Appeals Court and Defendants conclude the Crow 

Tribal Court is a court of general jurisdiction, a position which flies in the face of 

established federal law.  Nevada v. Hicks, 533 U.S. 353 (2001) (“If neither of the Montana 

exceptions is applicable, we consider “whether such regulatory jurisdiction has been 

congressionally conferred.”), Phillip Morris USA v. King Mountain Tobacco Co.,  569 F.3d 

932, 937-38 (9th Cir. 2009), (“Tribal courts are not, however, courts of general jurisdiction, 

and a mere failure to affirmatively preclude tribal jurisdiction in a statute does not amount to 

a congressional expansion of tribal jurisdiction.”), Atkinson Trading Co. v. Shirley, 532 U.S. 

645 (2001),  

 2.  Application of Montana Standards. 

 For reasons discussed earlier, the Crow Tribe may not assert a tribal right to occupy 

and exclude from allotted lands comprising most of the Crow Reservation (Strate, 520 U.S. 

at 456) for Montana’s purposes.  The Defendants herein, therefore, must prove one of the 

Montana exceptions to rebut the presumptive absence of tribal civil authority over Big Horn.  

They have not, and cannot, carry this burden.   
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 a. First Exception. 

 The first exception providing tribe’s may regulate “the activities of nonmembers who 

enter consensual relationships with the tribe or its members[] through commercial dealing, 

contracts, leases, or other arrangements.”  Montana, 445 U.S. at 565.  Tribal Defendants 

argue “it is Big Horn’s overall chosen undertaking to provide electric energy and service on 

the Reservation that is the consensual relationship.  (Citing Big Horn County Elec. Coop Inv. 

v. Adams, supra, at 1051.)”  (Def’s. Mem. p. 16.) Again, this is a misquote of a statement 

made by the Ninth Circuit Court in the Big Horn case.  The court actually referred to the 

federal district court’s statement as follows:  “The district court correctly concluded that Big 

Horn formed a consensual relationship with the Tribe because Big Horn entered into 

contracts with tribal members for the provision of electrical services.”  (Emphasis supplied.)  

Big Horn at 951. 

It cannot be overlooked that the import of the misquote would be to alter the effect of 

the first Montana exception to include tribal jurisdiction over any non-Indian activity or 

conduct within reservation boundaries.  A tribe could then assert regulatory authority and 

adjudicatory jurisdiction, transforming the tribal court to a court of general jurisdiction.  

Obviously, that is not the law.  The consensual agreements referred to by the court in the Big 

Horn case refers only to the membership agreements which are contracts between Big Horn 

and its members. 
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No dispute exists that a consensual relationship exists between Big Horn and its 

various members by virtue of the cooperative membership agreements.  That relationship is 

limited to on-premises delivery of electrical service and payment for such service. There is 

no lawsuit or controversy between Mr. Big Man and Big Horn relating to the relationship  

created by the contract embodied in the cooperative membership agreement. Thus, there is 

no nexus between the consensual agreement, and this involved litigation as it is wholly 

predicated upon violation of tribal law.  The need for a direct nexus between the relationship 

underlying application of Montana’s first exception and the involved regulation is plain 

from Strate.  It is also plain from the cases which were cited in support of Montana’s first 

exception that the regulations (taxes and license requirement) involved not only regulation 

related to the relationship giving rise to the consent but also a decision to enter into the 

arrangement or contract with fair notice of the regulation.  Montana at 565-66. 

Here, the Defendants seek to flip Montana’s first exception putting Big Horn in the 

position of “voluntary provision of electrical services on the reservation . . .” thereby 

creating “. . . a consensual relationship” consequently eliminating the terms and conditions 

as set forth in the contract which actually  form the basis of the consensual relationship. 

(Tribal Def’s Mem. p. 16.)  It is true that Big Horn, like cooperatives throughout rural 

United States, brought the modern convenience of electricity to the Crow Reservation in 

Montana and to an additional portion of southern Montana and northern Wyoming, 

however, the provision of electric energy and service to members and consumers was not 
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voluntary upon Big Horn’s part but was always conditioned upon those wishing to receive 

the service agreeing to adhere, as a matter of written contract, to the requirements of Big 

Horn’s bylaws and policies.  As such, Big Horn, by its conduct, has never consented to tribal 

regulation nor “should reasonably have anticipated that [its] conduct . . . would fall within 

the tribe’s [c]ivil jurisdiction” as represented by the Tribal Defendants.  (Tribal Def’s. Mem. 

pp. 16-19.)  The Crow Trial Court’s determination that Montana’s first exception does not 

salvage Title 20 of the Crow Law and Order Code was correct. 

b.  Second Exception. 

The Tribal Defendants allege Big Horn’s activity and conduct threatens the health 

and welfare of the tribe.  Id. at 23.  The exact opposite is true.  Several pages of Defendant’s 

memorandum are dedicated to reciting cases and circumstances in which court’s have 

considered Montana’s second exception.  Id. at 20-24.  Since enactment of Title 20, other 

than the case brought by Mr. Big Man, there has been only one other lawsuit alleging 

violation of the tribal ordinance.  Without saying more, “[a]though broadly framed, this 

exception is narrowly construed” (County of Lewis, 163 F.3d at 515) and extends no further 

than ‘“what is necessary to protect tribal self-government or control internal relations’” 

(Strate, 520 U.S. at 459).  The Tribe’s assertion of authority over Big Horn’s provision of 

electricity to its members goes beyond the internal functioning of the tribe and its 

sovereignty.  Any assertion Big Horn’s activities and conduct equates to interference with 

tribal self-government simply does not “constitute the requisite imperilment” as a matter of 
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law.  Yellowstone County v. Pease, 96 F.3d 1169, 1177 (9th Cir. 1996).  Defendants’ theory, 

that Title 20 entitles the tribe to legislatively entitle its members to not adhere to contractual 

obligations proves far too much since, if accepted, any non-member tribal regulation could 

fall within the second exception and have an opposite effect and imperil the subsistence and 

welfare of the tribal community.   

c.  The Forum Selection Provisions Agreed to by Big Horn’s Members Should 

Have Negated the Entire Big Man Lawsuit Altogether. 

 

Though the contract between Mr. Big Man and Big Horn is not directly at issue in 

this matter at this time, the forum selection clause set forth in Big Horn’s Membership 

Agreements clearly provides the member will be bound by the bylaws, rules, regulations, 

and rates adopted by the membership elected board of trustees of the cooperative.  Also, as a 

condition to receiving electricity all members must agree that state laws control and would 

be exclusively applied to determine the rights of the member and the cooperative and that 

the state district court in Big Horn County would have exclusive jurisdiction and venue for 

proceedings brought to determine the rights of the parties to the agreement.   

Although the Crow Trial Court did not afford extensive analysis to the forum 

selection provisions in the consensual agreement between Mr. Big Man and Big Horn, the 

Crow Appeals Court rejected the same out of hand by stating the trial court’s decision would 

place Mr. Big Man’s Complaint in the Big Horn County District Court which was 

characterized as being a foreign court.  (Crow Appeal Op. p. 30.)   The Crow Appeals Court 

felt it “illogical” that the “Crow Tribal government, its “tribal members, members of other 
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tribes, or non-tribal residents stand in line to appear before a foreign court for non-member 

actions occurring within the exterior boundaries of the Crow Reservation.”  Id. at 30.  In the 

context of forum-selection clause litigation the state district court in Big Horn County is 

certainly not a foreign court for matters involving actions occurring in Big Horn County.  

The record here reflects the parties were either residents or judges who convened the Crow 

Appeals Court in Big Horn County. 

It is well established that tribal exhaustion requirements may be waived as a 

consequence of waiver of tribal court jurisdiction set forth in forum selection agreements.  

See, FGS Constructors, Inc. v. Carlow, 64 F.3d 1230, 1233 (8th Cir. 1995.) (“Forum 

selection clauses are prima facie valid and are enforced unless they are unjust or 

unreasonable or invalid for reasons such as fraud or overreaching.”)  If the lawsuit filed by 

Mr. Big Man in tribal court truly involved issues relating to the rights flowing from the 

consensual agreement (the Membership Agreement recognized as the operative consensual 

agreement by the Ninth Circuit in the case of Big Horn Elect. v. Adams, supra) the forum 

selection provisions in that agreement should have negated the entire lawsuit altogether.  

Instead, the case was actually based upon the allegation Big Horn violated tribal law 

confirming the absence of required nexus between the lawsuit and the consensual 

relationship. 

The Supreme Court case, M/S Bremen v. Zapate Off-Shore Co., 407 U.S. 1 (1972), 

cited by Defendants, requiring that a forum selection agreement be “obtained through freely 
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bargained-for agreements negotiated at arms’ length” (Def’s. Mem. p. 26.) was subsequently 

refined in the matter of Carnival Cruise Lines, Inc. v, Shute, 499 U.S. 585 (1991).  The court 

in the Carnival case concluded it was “entirely reasonable” that a forum selection clause 

contained in an ordinary commercial cruise ticket was not subject to negotiation by the 

purchaser, thereby altering the definition of “reasonable” as contained in the Bremen 

decision. (499 U.S. at 593) 

Although not yet argued by Defendants, the question of whether Big Horn’s forum 

selection provisions set forth in all membership agreements are reasonable should be put to 

rest.  Big Horn’s service area requires delivery of electric energy through four jurisdictions 

having legislative and thus potential regulatory authority (State of Montana, State of 

Wyoming, Northern Cheyenne Reservation, and Crow Reservation).  In addition, Big 

Horn’s delivery of services occurs only through a system built primarily with funds obtained 

from mortgages to federal agencies for loans and thus Big Horn is subject to a fifth 

jurisdiction with legislative authority.  It is only reasonable that Big Horn’s membership 

elected board of trustees protect the ability to conduct business affairs in a reasonable 

fashion by inclusion of the forum selection provisions in contracts to which all of its 

members are subject and required to adhere.  The arguments made by Defendants that Mr. 

Big Man did not understand or should not be subject to the forum selections provisions 

binding on all other cooperative members, lack merit. 
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CONCLUSION 

The foregoing is intended as a response to all Defendants’ Motions for Summary 

Judgment. 

It is conclusively established that: 

1)  The Crow Tribe lacks a landowners’ right to occupy and exclude Big Horn from 

the Crow Reservation, thus, also lacks regulatory authority pursuant to Title 20. 

2)  Neither of Montana’s main rule exceptions apply to justify tribal court 

enforcement of Title 20. 

Therefore, Big Horn is entitled to summary judgment holding the Crow Tribe lacks 

jurisdiction over Big Horn to enforce Title 20. 

RESPECTIVELY SUBMITTED this 10th day of January 2020 

 

/s/ James E. Torske 

James E. Torske 
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