
 

IN THE UNITED STATES COURT OF FEDERAL 

CLAIMS 

 

HCIC ENTERPRISES, LLC,  )   

d/b/a HCI GENERAL CONTRACTORS, INC. ) 

) 

Plaintiff,    ) 

) 

v.  ) 

) 

THE UNITED STATES,  ) 

) 

Defendant.    ) 

No. 18-1943C 

(Judge Kaplan) 

 

 

PLAINTIFF’S REPLY TO DEFENDANT'S 

OBJECTIONS TO PLAINTIFF’S SECOND MOTION 

FOR LEAVE TO FILED ITS PROPOSED AMENDED 

COMPLAINT  

 

Plaintiff, HCIC respectfully replies to the Defendant United States’ objections 

regarding HCIC’s request that it be allowed to file its proposed amended complaint as 

follows: 

I. Summary of the Defendant’s objections 

 

The Defendant (FBOP) argues that the request should be denied as futile because the 

proposed amended complaint is barred based on this Court’s previous decision dated February 

19, 2020. See HCIC, 2020 WL 813830. FBOP also argues that this Court lacks jurisdiction over 

two of the Plaintiff’s proposed causes of action because they are premature since Plaintiff did 

not yet obtain the contracting officer’s final decision. 

II. Summary of the Plaintiff’s reply 
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A. FBOP’s interpretation of this Court’s February 19, 2020 decision is not correct. 

As relevant here, this Court held as a matter of law that: (1.)  FBOP did not breach the 

contract by not allowing HCIC to work on more than one building at a time and that (2.) FBOP 

was not required to provide more than 2 security escorts at a time. Id.  

FBOP is incorrect in its argument that this Court decided that HCIC cannot recover damages 

(Def’s Reply, page 6). In its decision, this Court made no ruling as to whether HCIC may 

recover damages from FBOP under an alternative theory of recovery. 

B. FBOP’s interpretation of the proposed amended complaint is not correct. 

 

FBOP argues that amendment is futile because “HCIC’s proposed second amended 

complaint is based upon the idea that the FBOP delayed HCIC by only allowing HCIC to work 

on one roof at a time rather than more than one roof at a time”. In support of this argument, 

FBOP points to paragraphs 5, 24, 58, 59, 60 and 152 of the proposed amended complaint. 

FBOP is incorrect on this issue because: (1.) these paragraphs are merely factual allegations that 

FBOP may admit or deny, (2.) HCIC’s proposed second amended complaint is based on the 

idea that FBOP improperly denied HCIC’s claim, and (3.) HCIC alleges an alternative theory of 

recovery when compared to the original complaint. 

C. Summary of HCIC’s proposed amended complaint: 

As relevant here, the proposed amended complaint alleges that FBOP breached the contract 

when FBOP denied HCIC’s claim requesting: (1.) a reasonable extension of time, (2.) payment 

of reasonable additional costs actually incurred, and instead (3.) re-affirmed its previous 

decision to assess liquidated damages against HCIC and then (4.) terminated HCIC’s contract 
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for default. 

III. Jurisdiction and the proposed amended complaint 

  

FAR 33.201 defines a "claim" as "a written demand or written assertion by one of the 

contracting parties seeking . . . relief arising under or relating to this contract". Under the CDA, 

while a defective certification can be corrected, a complete failure to certify may not and the 

claim may be subject to dismissal for lack of jurisdiction where the claim does not arise out of 

the same operative facts, Placeway Construction v. United States, 920 F.2d 903 (Fed. Cir. 

1990),  

Where claims arise from different and unrelated problems during contract performance, 

each claim should be certified separately and submitted for a final decision. When the 

allegations in the complaint arise from the same operative facts and are not materially different, 

those allegations do not constitute a new claim. This Court has jurisdiction to hear new counts 

in an amended complaint when a new legal theory of recovery asserted in an amended 

complaint does not constitute a new claim. If the proposed amended complaint is based upon 

the same operative facts as the original claim, and the new complaint would require review of 

the same evidence as the original claim, the amendment should be permitted. 

IV. HCIC’s proposed amended complaint does not allege that FBOP breached the contract 

by not allowing HCIC to work on more than one building at a time, and it does not allege that 

FBOP breached the contract by providing no more than two (2) security escorts. Instead, 

HCIC alleges an alternative theory of recovery  

 

As a matter of law, this Court determined that FBOP was within its contractual rights to 

delay the project under the circumstances of this case. In its proposed amended complaint, 
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HCIC alleges an alternative theory of recovery. HCIC alleges that FBOP was not within its 

contractual rights to deny the claim. The Plaintiff therefore respectfully replies that the proposed 

amended complaint is not barred by this Court’s February 19, 2020 decision on contract 

interpretation. This is because the proposed amended complaint asserts a new legal theory of 

recovery based upon the same operative facts as the original claim.  

V. This Court possesses jurisdiction to entertain counts II and IV of HCIC’s proposed 

amended complaint. This is because both counts were the subject of the contracting officer’s 

final decision 

 

A. Count II (liquidated damages) 

 

In this case, this Court possesses jurisdiction over the Plaintiff’s liquidated damages 

claim. This is because liquidated damages were assessed by FBOP against HCIC, re-affirmed in 

the FBOP’s November 14, 2018 final decision, and re-affirmed yet again in the FBOP’s 

supplemental decision dated April 30, 2019 wherein FBOP terminated the contract and 

continued to assess liquidated damages. On each of these occasions, FBOP made clear that its 

decision to continue assessing liquidated damages against HCIC at the contractual sum certain 

rate of $ 800.31 per day is both firm and final. HCIC is not required to file another claim, which 

would merely be a request that FBOP reconsider its previous firm and final decision. 

In this case, HCIC alleges that it has been damaged by FBOP’s erroneous final decision 

to assess and accrue liquidated damages against contract funds, leaving insufficient contract 

funds to pay for the labor and other costs needed to complete the work. As a result, HCIC is 

being improperly required to pay for labor and other costs out of its own pocket, rather than 

FBOP paying for the labor as contemplated by the contract. The fact that FBOP is continuing to 

assess these damages daily does not deprive this Court or the parties of the ability to easily 
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calculate the present sum certain of damages sustained by HCIC. 

Under the facts of this case, FBOP has clearly already decided the liquidated damages 

issue at least three (3) times. HCIC is not required to re-raise the issue of liquidated damages for 

a fourth time with FBOP in order to obtain another final decision.   

B. Count IV (rescind waiver of HCIC’s claim)  

 

This Court possesses jurisdiction over the Plaintiff’s claim to rescind its waiver. This is 

because FBOP’s acceptance of the waiver was a final decision. HCIC alleges that in that 

decision, FBOP told HCIC that it agreed to let HCIC complete its work in a timely manner, but 

instead decided to accept HCIC’s waiver, knowing full well that FBOP would not let HCIC 

complete its work in a timely manner. 

Under the facts of this case, FBOP has already decided that the claim would not be paid, 

regardless of any prior representations by the agency regarding FBOP allowing HCIC to 

achieve timely performance. This is because FBOP already decided that it will not pay any such 

claims in its November 14, 2018 decision, regardless of the specific time period at issue 

because, according to FBOP, all such delays are not compensable. FBOP has denied all such 

claims throughout the duration of this project. HCIC is not required to re-raise the same issue of 

compensation for FBOP caused delays yet again because FBOP has already decided that it will 

not pay any such claims in its final decision dated November 14, 2018.    

CONCLUSION 

For the reasons set forth above, the Plaintiff respectfully requests that HCIC’s motion to 

amend the complaint be granted. 
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March 23, 2020 

 

 Respectfully submitted, 

 
Frank V. Reilly, Attorney for Plaintiff HCIC 

101 NE 3rd Avenue 

Suite 1500 

Fort Lauderdale, FL 33301 

(561) 400-0072 phone 

(954) 691-3098 fax 

frank@frankvreilly.com 
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