
IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 

HCIC ENTERPRISES, LLC,   ) 
d/b/a HCI GENERAL CONTRACTORS, ) 
      )     
  Plaintiff,   )     
      ) 
 v.     )    No. 18-1943C 
      )   (Judge Kaplan) 
THE UNITED STATES,   ) 
      ) 
  Defendant.   ) 
  

DEFENDANT’S RESPONSE TO PLAINTIFF’S 
SECOND MOTION FOR LEAVE TO AMEND COMPLAINT 

 
Pursuant to Rule 7 of the Rules of the United States Court of Federal Claims (RCFC), 

defendant, the United States, respectfully submits this response to Plaintiff’s Motion For Leave 

To File Second Amended Complaint (motion), filed by the plaintiff, HCIC Enterprises, LLC 

(HCIC or plaintiff) on March 2, 2020.1  The motion should be denied as futile because HCIC 

seeks to amend its complaint to add new causes of action that are either based upon an incorrect 

interpretation of the contract, which the Court has already rejected, or that the Court does not 

possess jurisdiction over.    

ISSUES PRESENTED 

1. Whether this Court should grant plaintiff leave to file a second amended 

complaint where two of the causes of action are based upon an interpretation of the contract that 

the Court has already rejected. 

2. Whether this Court should grant plaintiff leave to file a second amended 

complaint where the Court lacks jurisdiction over the two remaining two of the causes of action 

because HCIC failed to submit a claim to the contracting officer seeking a final decision. 

                                                 
1  On March 11, 2020, the Court denied HCIC’s first motion to amend, holding that the 

motion was rendered moot by HCIC’s second motion to amend.   
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STATEMENT OF FACTS 

The factual background and procedural history of this case can be found in the Court’s 

February 19, 2020 Opinion and Order.  HCIC v. United States, No. 18-1943C, 2020 WL 813830, 

at *1-4 (Fed. Cl. February 19, 2020).  We will only repeat here what is pertinent to plaintiff’s 

motion to amend the complaint. 

I. Factual Background 

On April 20, 2016, the Federal Bureau of Prisons (FBOP) awarded a contract to HCIC to 

re-roof many of the buildings at the Federal Correctional Institution located in Estill, South 

Carolina (FCI Estill).  Id.  at *1. 

 On June 13, 2016, a Notice to Proceed was issued to HCIC with a contract completion 

date of June 13, 2017.  Id. at *2.  There were initial delays due to the security clearance process 

and additional work was added to the contract, which resulted in four modifications that 

extended the completion date to September 6, 2018.  Id.  On or about September 6, 2018, HCIC 

submitted a request for equitable adjustment (REA) seeking $480,821.74 for 259 days of delay 

from December 20, 2017 through September 5, 2018, and an extension of the project completion 

date from September 6, 2018 to October 30, 2019, as well as an additional $777,854.48 to cover 

the cost of this extension.  Id.  On November 14, 2018, the Government denied HCIC’s request 

for equitable adjustment.  Id. at *3.  In that final decision   

[t]he contracting officer acknowledged that twelve days were due 
to HCIC “for time that FCI Estill could not accommodate the 
contractor.”  He stated that those days “w[ould] not be calculated 
in the liquidated damages that are currently accruing.”   
 

Id. (citations omitted).  The denial did not include a Government claim for liquidated damages, 

nor did it assert a sum certain for liquidated damages that were currently due or would be due in 

the future.  Compl., Exhibit D. 
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 On February 13, 2019, HCIC requested that the contract be terminated.  Id. at *3, n.3.  On 

April 30, 2019, the Government terminated the contract for default because, even though HCIC 

had been granted four extensions extending the period of performance an additional 453 days, 

HCIC had not completed the work.  Id. 

II. Procedural Background 

 On December 19, 2018, HCIC filed a three-page complaint in this Court, alleging that the 

Government breached the contract “by failing to allow access to the site during normal working 

hours[,]” and “by failing to provide access to all roofs designated in the” Statement of Work.  

Compl. at ¶¶ 9-10.  HCIC further alleged that the lack of access caused delays and resulting 

damages and that HCIC is entitled to those damages.  Compl. at ¶¶ 11, 18. 

 On April 30, 2019, the Government filed its answer.  Before completing any discovery, 

on September 9, 2019, HCIC filed a motion for summary judgment.  On October 7, 2019, the 

Government responded to HCIC’s motion for summary judgment and cross moved for partial 

summary judgment seeking an interpretation of the contract that HCIC would only be allowed to 

work on one roof at a time.  On February 19, 2020, the Court denied HCIC’s motion for 

summary judgment and granted the Government’s motion for partial summary judgment.  HCIC, 

2020 WL 813830.  The Court held that that the contract only required FBOP to provide two 

escorts and allow HCIC to work on one roof at a time.  HCIC, 2020 WL 813830 at *6.  The day 

before the Court issued its opinion, on February 18, 2020, HCIC filed a motion to amend its 

complaint.  On March 3, 2020, HCIC filed the motion to file a second amended complaint.  On 

March 11, 2020, the Court denied HCIC’s motion to file a first amended complaint as moot. 
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 The proposed second amended complaint, attached to HCIC’s motion, includes four 

counts.2  Count I appears to challenge FBOP’s November 14, 2018 final decision denying 

HCIC’s REA seeking a time extension and additional costs.  Count II challenges the November 

14, 2018 decision’s alleged assessment of liquidated damages.  Count III alleges that the FBOP 

decision to terminate the contract for default was made in bad faith and that FBOP somehow 

made a false claim against HCIC performance bond.  Count IV attempts to rescind HCIC’s 

previous waiver of $182,570 in additional costs allegedly caused by delay from September 15, 

2017 through December 20, 2017, a period not included in HCIC’s REA.  Prop. Am. Compl. at 

¶¶ 278-289. 

 HCIC’s entire proposed second amended complaint is based upon the idea that the FBOP 

delayed HCIC by only allowing HCIC to work on one roof at a time rather than more than one 

roof at a time.  HCIC alleges that FBOP did not allow it to work on five buildings for security 

reasons.  Prop. Am. Compl. at ¶ 5.  HCIC admits that FBOP was only contractually obligated to 

provide two escorts.  Prop. Am. Compl. at ¶ 24 (citing Def. MSJ appendix at 52).  Nevertheless, 

HCIC alleges that FBOP delayed HCIC’s progress because it would “only provide 2 security 

escorts at a time.”  Prop. Am. Compl. at ¶ 58.  HCIC continues alleging that FBOP should “have 

provided more than 2 escorts at a time”, id. at ¶ 59, and that FBOP should “have allowed HCIC 

to work on more than one building at a time.”  Id. at ¶ 60.  HCIC allegations can be summed up 

as “FBOP [would] not allow HCIC to start work on [five buildings] because FBOP [would] only 

provide 2 security escorts at a time.”  Id. at ¶ 152.  Stated differently, HCIC alleges FBOP caused 

delay because it only provided two security escorts at a time, which resulted in HCIC failing to 

complete the project on time and, ultimately resulted in HCIC’s termination for default.     

                                                 
2  The number of counts in the proposed amended complaint is confusing because Count 

III is labelled as incorporating both Count III and Count IV.  The last count is also labeled as 
Count IV.  We will refer to the count that includes both Count III & IV as Count III. 
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ARGUMENT 

I.  The Standard Of Review 

Rule 15(a) of the Rules of the Court of Federal Claims provides that 

a party may amend its pleading only with the opposing party’s 
written consent or the court’s leave.  The court should freely give 
leave when justice so requires.   
 

RCFC 15(a)(2).  While Rule 15 has been liberally construed to permit relevant amendments, its 

scope is clearly not unlimited.  See, e.g., E.W. Bliss Co. v. United States, 77 F.3d 445, 449-50 

(Fed. Cir. 1996) (affirming denial of motion to amend complaint); First Interstate Bank of 

Billings v. United States, 61 F.3d 876, 881-82 (Fed. Cir. 1995); Te-Moak Bands of W. Shoshone 

Indians of Nevada v. United States, 948 F.2d 1258, 1260-63 (Fed. Cir. 1991); Herndon v. United 

States, 36 Fed. Cl. 198, 202-04 (1996), aff’d, 121 F.3d 727 (Fed. Cir. 1997) (table); Cupey Bajo 

Nursing Home, Inc. v. United States, 36 Fed. Cl. 122, 132 (1996); Spalding & Son, Inc. v. United 

States, 22 Cl. Ct. 678, 680-81 (1991). 

Moreover, “[t]he decision whether to allow leave to amend pleadings . . . is within the 

sound discretion of the trial court.”  First Interstate Bank, 61 F.3d at 881 (citing Te-Moak Bands, 

948 F.2d at 1260); accord E.W. Bliss, 77 F.3d at 450; Spalding, 22 Cl. Ct. at 680.  Commonly 

identified grounds for a trial court's denial of a proposed amended pleading include:  (1) undue 

delay; (2) bad faith; (3) dilatory motive; (4) repeated failure to cure deficiencies; (5) undue 

prejudice to opposing party; or (6) futility of proposed amendment.  Te-Moak Bands, 948 F.2d at 

1260-61 (quoting Foman v. Davis, 371 U.S. 178, 182 (1962)); Mitsui Foods, Inc. v. United 

States, 867 F.2d 1401, 1403-04 (Fed. Cir. 1989); Herndon, 36 Fed. Cl. at 202; St. Paul Fire & 

Marine Ins. Co. v. United States, 31 Fed. Cl. 151, 153 (1994).  As stated in Spalding, “[t]he 

existence of any one of these criteria is sufficient to deny a motion to amend, the theory being 

that the amendment would not be necessary to serve the interests of justice under the 
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circumstances.”  22 Cl. Ct. at 680 (emphasis added).  For the reasons that follow, HCIC’s motion 

to amend should be denied as futile because the Court has already rejected HCIC’s incorrect 

contract interpretation, which is central to its entire proposed amended complaint, namely that 

FBOP was obligated to provide additional escorts so that HCIC could work on more than one 

roof at the same time. 

II. Amendment Is Futile Because The Court Has Already Interpreted The Contract To 
Preclude HCIC’s Delay Claims Based Upon FBOP’s Failure To Allow HCIC To 
Work More Than One Roof At The Same Time       

 
 HCIC’s complaint adds no new factual allegations of any moment.  Compare Prop. 2nd 

Am. Compl. ¶ 26 (alleging that “FBOP will provide access to all roofs designated in this 

Statement of Work”) to Compl. at ¶ 10 (alleging that “FBOP breached the written agreement . . . 

by failing to provide access to all roofs designated in the Statement of Work[.]”).  Instead, it 

simply repackages its original complaint as a longer complaint with more counts.  See Prop. 2nd 

Am. Compl.  The main problem with HCIC’s proposed second amended complaint is that almost 

all of the allegations, and at least two of the causes of action, are based upon HCIC’s claim that it 

should have been allowed to work on more than one roof at the same time – an allegation that the 

Court already rejected as contrary to the contract.  

 The law of the case doctrine provides that “when a court decides upon a rule of law, that 

decision should continue to govern the same issues in subsequent stages in the same case.” 

Arizona v. California, 460 U.S. 605, 618 (1983); see Dow Chem. Co. v. Nova Chemicals Corp. 

(Canada), 803 F.3d 620, 627 (Fed. Cir. 2015); see also United States v. Carr, 557 F.3d 93, 102 

(2d Cir. 2009) (observing that “when a court has ruled on an issue, that decision should generally 

be adhered to by that court in subsequent stages in the same case” (internal quotation omitted)).  

A previous ruling on summary judgment constitutes law of the case.  Manley v. Mazzuca, No. 01 

Civ. 5178, 2007 WL 4233013, at *3 (S.D.N.Y. Nov.30, 2007).   
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The entire premise of HCIC’s proposed amended complaint is based on the concept that 

FBOP breached the contract by not providing sufficient escorts to allow HCIC to work on 

multiple roofs at the same time.  But the Court rejected this interpretation when granting the 

Government’s motion for partial summary judgment.  The Court held that that the contract only 

required FBOP to provide two escorts and allow HCIC to work on one roof at a time.  HCIC, 

2020 WL 813830 at *6 (granting the Government’s motion that “as a matter of law, the 

contractual provisions cited in HCIC’s complaint regarding ‘access’ did not give it a right under 

the contract to perform repairs on multiple roofs at the same time.”).   

HCIC’s amendment is futile because it is based upon an incorrect interpretation of the 

contract that the Court has already rejected.  Both counts I and III are based upon HCIC’s faulty 

contract interpretation.  HCIC alleges that FBOP delayed HCIC’s progress because it would 

“only provide 2 security escorts at a time.”  Prop. Am. Compl. at ¶ 58.  HCIC continues alleging 

that FBOP should “have provided more than 2 escorts at a time”, id. at ¶ 59, and that FBOP 

should “have allowed HCIC to work on more than one building at a time.”  Id. at ¶ 60.  HCIC 

further alleges that “FBOP will not allow HCIC to start work on [various buildings] because 

FBOP will only provide 2 security escorts at a time.”  Id. at ¶¶ 58, 89, 121, 152, 183.  HCIC 

applies this incorrect contract interpretation to Counts I & III.     

In Count I, HCIC relies upon the delay theory that it should have been allowed to work 

on more than one roof at the same time by incorporating these allegations contained in 

paragraphs 1-217 into Count I.  Prop. Second Am. Compl. at ¶ 218.  HCIC also relies upon its 

REA.  Id. at ¶ 232; Compl. Exhibit C at 11 (stating that “[a]s always, it was the intent of HCI to 

have multiple crews on multiple buildings, concurrently in order to complete the project under 

the time allowed in the contract” and that “HCI repeatedly requested the facility to allow HCI to 

work in multiple areas . . .”).  Relying on this delay theory, HCIC seeks delay damages for the 
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period of time that it claims it was not allowed to work on more than one roof at the same time.  

See Prop. 2nd Am. Compl. at ¶¶ 229, 230.  Thus, Count I of the proposed amended complaint 

claiming the damages sought in the REA is futile because it relies upon a delay theory and 

interpretation of the contract that the Court has rejected.   

Similarly, HCIC applied this incorrect contract interpretation to Count III of its proposed 

amended complaint where it attempts to challenge the termination for default.  HCIC appears to 

allege that it was terminated for default “[b]ecause FBOP did not ‘provide access to all roofs 

designated in the Statement of Work.’”  Prop. Am. Compl at ¶265 (citing Def. MSJ App. at 54).  

As a result, it is futile to allow HCIC to amend its complaint to challenge the termination for 

default because HCIC’s premise, that it was terminated for default because FBOP delayed it by 

not allowing HCIC to work on more than one roof a time, is an interpretation of the contract that 

the Court already rejected. 

Finally, HCIC attempts to include a claim against the Government alleging that the 

Government’s claim against the performance bond is based upon false facts.  It is unclear what 

HCIC is claiming here.  More importantly, as the performance bond is provided by a third party, 

HCIC lacks standing to intercede and challenge the Government’s claim against the performance 

bond.  In addition, HCIC has not provided any basis for jurisdiction for its claim that the 

Government’s claim against a performance bond, held by a third party, is within the jurisdiction 

of this Court.  Lastly, HCIC’s performance bond claim appears to be meaningless as the only 

damages sought in Count III are $460,122.69 in lost profits, which are damages for the alleged 

bad faith termination for default,3 not the false bond claim.  Because the Court has rejected 

HCIC’s incorrect contract interpretation, Counts I (challenging the denial of the REA) and Count 
                                                 

3  Traditional breach damages including lost profits may be available if the contractor can 
demonstrate that the contracting officer’s decision was made in bad faith.  See Keeter Trading 
Co. v. United States, 79 Fed. Cl. at 263 (citing Torncello v. United States, 231 Ct. Cl. 20, 681 
F.2d 756, 772 (1982)) 
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III (challenging the termination for default) are futile.  Manley, 2007 WL 4233013 at *4-5 

(denying leave to amend as futile where plaintiff attempted to add a new defendant asserting the 

same theory of liability that was previously rejected on summary judgment).   

III. This Court Does Not Possess Jurisdiction To Entertain Counts II And IV Of 
HCIC’s Proposed Amended Complaint Because Neither Has Been The Subject Of A 
Contracting Officer’s Final Decision    

 
The remaining causes of action are also futile because the Court lacks jurisdiction over 

Counts II and IV because they have not been the subject of a contracting officer’s final decision.  

As demonstrated below, HCIC has not submitted either of these claims to the contracting officer.  

Because a contracting officer’s final decision is a prerequisite to jurisdiction in this Court under 

the CDA, the Court does not possess subject matter jurisdiction and should dismiss the 

complaint.   

 “A prerequisite for jurisdiction of the Court of Federal Claims over a CDA claim is a 

final decision by a contracting officer on a valid claim.”  Securiforce Int'l Am., LLC v. United 

States, 879 F.3d 1354, 1359 (Fed. Cir. 2018) (citation omitted) (emphasis original).  Although 

the CDA does not define the term “claim,” the Federal Circuit has adopted the definition 

contained in the FAR:  “a written demand or written assertion by one of the contracting parties 

seeking, as a matter of right, the payment of money in a sum certain, the adjustment or 

interpretation of contract terms, or other relief arising under or relating to th[e] contract.”  Id.; 

FAR 2.101.   

A. The Liquidated Damages Have Not Been The Subject Of A Contracting 
Officer’s Final Decision  

 
With respect to Count II of HCIC’s claim for $421,768 in liquidated damages, HCIC has 

not submitted a claim seeking the payment of liquidated damages that have been withheld and 

the contracting officer has not issued a final decision with a sum certain.  See Compl. Exhibit D.  

Generally, liquidated damages can be the subject of a contracting officer’s final decision when 
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liquidated damages are withheld from final payment and the contractor submits a claim for 

payment or the contracting officer issues a final decision, a Government claim, for liquidated 

damages.  But neither of these actions have occurred here.  The agency has not issued a 

contracting officer’s final decision assessing liquidated damages and HCIC has not submitted a 

claim for payment of liquidated damages that have been withheld.  As a result, there is no 

decision to review.  In its proposed amended complaint, HCIC alleges that the agency has 

“decided that liquidated damages should be assessed against” HCIC.  Prop. Am. Compl. at 104.  

HCIC’s only support for this allegation is a November 14, 2018 contracting officer’s decision 

denying HCIC’s request for equitable adjustment.  Compl. Exhibit D.  But all the letter states 

with regard to liquidated damages is that “liquidated damages [] are currently accruing.”  Id.  

Thus, no final decision has been made as to whether the Government will assert a claim for 

liquidated damages against HCIC or the amount of those damages, if any.  Because the agency 

has not issued a final decision with respect to liquidated damages, Count II is beyond this 

Court’s authority. 

B. The Court Does Not Possess Jurisdiction Over Count IV’s Delay Damages 
Because HCIC Has Not Submitted A Contracting Officer’s Decision For This 
Period Of Delay  

   
Similarly, with respect to Count IV, HCIC’s claim for delay damages of $182,570.05, 

Prop. 2nd Am. Compl. at ¶ 280, these damages were not included in HCIC’s request for 

equitable adjustment that HCIC submitted requesting a contracting officer’s final decision.  

Compl., Exhibit C at 10-12.4  HCIC’s REA makes clear that it is seeking $480,821.74 including 

overhead and profit for 259 days of delay for the period from December 20, 2017 through 

September 5, 2018.  Id.  This amount is the subject of Count I of the proposed second amended 

                                                 
4  HCIC’s original complaint includes attached exhibits.  When citing to a page number 

of an exhibit to the complaint, we are referring to the pagination assigned by the Court’s 
electronic filing system.  
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complaint.  Prop. Am. Compl. at 230 (seeking $480,822.74).  HCIC’s REA mentions that HCIC 

waived 95 days of delay from September 15, 2017 through December 20, 2017, resulting in 

$182,570 in alleged delay damages, Compl. Exhibits C at 11-12, but it is clear that the REA does 

not claim that amount.  Id. at 12 (summarizing its claim as covering December 20, 2017 through 

September 5, 2018 and September 6, 2018 through October 30, 2019).  In other words, the REA 

mentions, but specifically excludes a delay claim for the period from September 15, 2017 

through December 20, 2017.  As a result, because HCIC did not submit this delay claim (for the 

period from September 15, 2017 through December 20, 2017) to the contracting officer for a 

final decision, no contracting officer’s final decision has been issued with respect to this claim.  

Without a claim and a corresponding contracting officer’s final decision, this Court does not 

possess jurisdiction over Count IV of HCIC’s proposed amended complaint.   

As both Counts II and IV of the proposed amended complaint are not within the Court’s 

jurisdiction, the Court should deny HCIC’s motion to amend its complaint.   

CONCLUSION 

For the reasons set forth above, we respectfully request that the Court deny plaintiff’s 

motion to amend the complaint.  

 

  
Respectfully submitted, 
 

  
JOSEPH H. HUNT 
Assistant Attorney General 
 
ROBERT E. KIRSCHMAN, JR. 
Director 
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s/ Steven J. Gillingham 
STEVEN J. GILLINGHAM 
Assistant Director 
 
s/ Robert C. Bigler 
ROBERT C. BIGLER 
Trial Attorney 

  Commercial Litigation Branch 
Civil Division 
Department of Justice 
P.O. Box 480 
Ben Franklin Station 
Washington, D.C. 20044 
(202) 307-0315 (telephone) 
(202) 305-7644 
 
Attorneys for Defendant 

March 16, 2020 
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