
IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 

HCIC ENTERPRISES, LLC,   ) 
d/b/a HCI GENERAL CONTRACTORS, ) 
      )     
  Plaintiff,   )     
      ) 
 v.     )    No. 18-1943C 
      )   (Judge Kaplan) 
THE UNITED STATES,   ) 
      ) 
  Defendant.   ) 
  

DEFENDANT’S RESPONSE TO PLAINTIFF’S 
MOTION FOR LEAVE TO AMEND COMPLAINT 

 
Pursuant to Rule 7 of the Rules of the United States Court of Federal Claims (RCFC), 

defendant, the United States, respectfully submits this response to Plaintiff’s Motion For Leave 

To Amend Complaint (motion), filed by the plaintiff, HCIC Enterprises, LLC (HCIC or 

plaintiff) on February 18, 2020.1  The motion should be denied as futile because HCIC seeks to 

amend its complaint to include Administrative Procedure Act (APA) and declaratory relief 

claims, pursuant to the Declaratory Judgment Act, 28 U.S.C. ¶ 2201 (Act), over which this Court 

does not possess jurisdiction. 

ISSUE PRESENTED 

Whether this Court should grant plaintiff leave to file a first amended complaint where 

the Court lacks jurisdiction over the APA and declaratory relief claims included in the proposed 

amended complaint (Prop. Am. Compl.). 

STATEMENT OF FACTS 

The factual background and procedural history of this case can be found in the Court’s 

February 19, 2020 Opinion and Order.  HCIC v. United States, No. 18-1943C, 2020 WL 813830, 
                                                 

1  On March 2, 2020, HCIC filed a second motion to amend that likely makes the 
February 18, 2020 motion that we are responding to moot.  In any event, we will file a separate 
response to HCIC’s latest motion to amend.  
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at *1-4 (Fed. Cl. February 19, 2020).  We will only repeat here what is pertinent to plaintiff’s 

motion to amend the complaint. 

I. Factual Background 

On April 20, 2016, the Federal Bureau of Prisons (FBOP) awarded a contract to HCIC to 

re-roof many of the buildings at the Federal Correctional Institution located in Estill, South 

Carolina (FCI Estill).  Id.  at *1. 

 On June 13, 2016, a Notice to Proceed was issued to HCIC with a contract completion 

date of June 13, 2017.  Id. at *2.  There were initial delays due to the security clearance process 

and additional work was added to the contract, which resulted in four modifications that 

extended the completion date to September 6, 2018.  Id.  On or about September 6, 2018, HCIC 

submitted a request for equitable adjustment (REA) seeking $480,821.74 and an extension of the 

project completion date to October 30, 2019, as well as an additional $777,854.48 to cover the 

cost of this extension.  Id.  On November 14, 2018, the Government denied HCIC’s request for 

equitable adjustment.  Id. at *3.  In that final decision   

[t]he contracting officer acknowledged that twelve days were due 
to HCIC “for time that FCI Estill could not accommodate the 
contractor.”  He stated that those days “w[ould] not be calculated 
in the liquidated damages that are currently accruing.”   
 

Id (citations omitted).  The denial did not include a Government claim for liquidated damages, 

nor did it assert a sum certain for liquidated damages that were currently due or would be due in 

the future.  Compl., Exhibit D. 

 On February 13, 2019, HCIC requested that the contract be terminated.  Id. at *3, n.3.  On 

April 30, 2019, the Government terminated the contract for default because, even though HCIC 

had been granted four extensions extending the period of performance an additional 453 days, 

HCIC had not completed the work.  Id. 
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II. Procedural Background 

 On December 19, 2018, HCIC filed a cursory three-page complaint in this Court, alleging 

that the Government breached the contract “by failing to allow access to the site during normal 

working hours[,]” and “by failing to provide access to all roofs designated in the” Statement of 

Work.  Compl. at ¶¶ 9-10.  HCIC further alleged that the lack of access caused delays and 

resulting damages and that HCIC is entitled to those damages.  Compl. at ¶¶ 11, 18. 

 On April 30, 2019, the Government filed its answer.  Before completing any discovery, 

on September 9, 2019, HCIC filed a motion for summary judgment.  On October 7, 2019, the 

Government responded to HCIC’s motion for summary judgment and cross moved for partial 

summary judgment seeking an interpretation of the contract that HCIC would only be allowed to 

work on one roof at a time.  On February 19, 2020, the Court denied HCIC’s motion for 

summary judgment and granted the Government’s motion for partial summary judgment.  HCIC, 

2020 WL 813830.  The day before the Court issued its opinion, on February 18, 2020, HCIC 

filed a motion to amend its complaint.  

 The proposed amended complaint, attached to HCIC’s motion, includes only two counts.  

HCIC labels the first count “[v]iolation of the Administrative Procedure Act[,]” alleging that 

HCIC’s request for additional time and the “[d]efendant’s assessment of liquidated damages 

against [HCIC] constituted final agency actions” that are reviewable under the APA.  Prop. Am. 

Compl. at ¶ 111.  HCIC’s second count seeks declaratory judgment, pursuant to the Declaratory 

Judgment Act, and mirrors the first count, seeking a declaration that “[d]efendant’s refusal to 

give HCIC additional time to perform” the contract and the assessment of liquidated damages are 
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violations of the APA as these decisions are arbitrary and capricious, an abuse of discretion and 

not otherwise in accordance with law.2  Prop. Am. Compl. at ¶ 121. 

ARGUMENT 

I.  The Standard Of Review 

Rule 15(a) of the Rules of the Court of Federal Claims provides that 

a party may amend its pleading only with the opposing party’s 
written consent or the court’s leave.  The court should freely give 
leave when justice so requires.   
 

RCFC 15(a)(2).  While Rule 15 has been liberally construed to permit relevant amendments, its 

scope is clearly not unlimited.  See, e.g., E.W. Bliss Co. v. United States, 77 F.3d 445, 449-50 

(Fed. Cir. 1996) (affirming denial of motion to amend complaint); First Interstate Bank of 

Billings v. United States, 61 F.3d 876, 881-82 (Fed. Cir. 1995); Te-Moak Bands of W. Shoshone 

Indians of Nevada v. United States, 948 F.2d 1258, 1260-63 (Fed. Cir. 1991); Herndon v. United 

States, 36 Fed. Cl. 198, 202-04 (1996), aff’d, 121 F.3d 727 (Fed. Cir. 1997) (table); Cupey Bajo 

Nursing Home, Inc. v. United States, 36 Fed. Cl. 122, 132 (1996); Spalding & Son, Inc. v. United 

States, 22 Cl. Ct. 678, 680-81 (1991). 

Moreover, “[t]he decision whether to allow leave to amend pleadings . . . is within the 

sound discretion of the trial court.”  First Interstate Bank, 61 F.3d at 881 (citing Te-Moak Bands, 

948 F.2d at 1260); accord E.W. Bliss, 77 F.3d at 450; Spalding, 22 Cl. Ct. at 680.  Commonly 

identified grounds for a trial court's denial of a proposed amended pleading include:  (1) undue 

delay; (2) bad faith; (3) dilatory motive; (4) repeated failure to cure deficiencies; (5) undue 
                                                 

2  Neither of the two counts of the proposed amended complaint address the termination 
for default.  In its proposed amended complaint, HCIC alleges in its factual background that the 
contract was improperly terminated for default and that the termination for default should be 
converted to a termination for convenience.  Prop. Am. Compl. at ¶¶ 105, 107, 109; see also 
Prayer for Relief.  HCIC does not include a specific count addressing the termination for default.  
Instead, HCIC includes two counts pursuant to the APA and for declaratory relief alleging that 
the contracting officer’s final decision with respect to the REA and any alleged assessment of 
liquidated damages was arbitrary and capricious.  Prop. Am. Compl. at ¶¶ 111, 121.   
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prejudice to opposing party; or (6) futility of proposed amendment.  Te-Moak Bands, 948 F.2d at 

1260-61 (quoting Foman v. Davis, 371 U.S. 178, 182 (1962)); Mitsui Foods, Inc. v. United 

States, 867 F.2d 1401, 1403-04 (Fed. Cir. 1989); Herndon, 36 Fed. Cl. at 202; St. Paul Fire & 

Marine Ins. Co. v. United States, 31 Fed. Cl. 151, 153 (1994).  As stated in Spalding, “[t]he 

existence of any one of these criteria is sufficient to deny a motion to amend, the theory being 

that the amendment would not be necessary to serve the interests of justice under the 

circumstances.”  22 Cl. Ct. at 680 (emphasis added).  For the reasons that follow, plaintiff’s 

motion to amend should be denied as futile because the Court lacks jurisdiction over plaintiff’s 

new APA and declaratory judgment claims. 

II. Amendment Is Futile Because This Court Does Not Possess  
Jurisdiction Over HCIC’s Proposed Amended Complaint  

 
 HCIC’s complaint adds no new factual allegations of any moment.  Instead, it simply 

repackages its original complaint as an APA claim, asserting that this Court possesses 

jurisdiction pursuant to the APA to review the agency’s decision denying HCIC’s request for 

additional time and any alleged decision assessing liquidated damages.  See Prop. Am. Compl. at 

¶ 111.  There are several problems with HCIC’s contention.  First, this Court lacks jurisdiction 

over claims brought pursuant to the APA.  Second, to the extent that HCIC claims that it is 

entitled to declaratory relief, this Court lacks jurisdiction to issue declaratory relief absent a 

claim for monetary relief.   

 A. This Court Lacks Jurisdiction To Review  
Agency Action Pursuant To The APA  
 

 First and foremost, this Court lacks jurisdiction to conduct APA review of agency action 

or inaction.  A claim seeking review of an agency action or inaction pursuant to the APA, must 

be brought in a Federal district court, rather than in the Court of Federal Claims.  Roberts v. 

United States, 745 F.3d 1158, 1167 (Fed. Cir. 2014) (citing Bowen v. Massachusetts, 487 U.S. 
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879, 891 n. 16 (1988) (noting that the Federal district courts may review agency action under the 

APA pursuant to their Federal question jurisdiction)).  It is well settled that this Court does not 

possess APA jurisdiction to hear claims challenging the substantive validity or reasonableness of 

the Government’s actions.  See Lion Raisins, Inc. v. United States, 416 F.3d 1356, 1370 n.11 

(Fed. Cir. 2005) (“Of course, no APA review is available in the Court of Federal Claims.”); 

Martinez v. United States, 333 F.3d 1295, 1313 (Fed. Cir. 2003) (en banc).3 

 Accordingly, this Court, whose jurisdiction is strictly limited by statute, lacks jurisdiction 

pursuant to the APA to review any alleged agency decision as to whether the agency should have 

granted HCIC’s request for additional time to complete the project or any alleged assessment of 

liquidated damages.    

 Second, with respect to the liquidated damages, the agency has not issued a contracting 

officer’s final decision assessing liquidated damages so there is no decision to review.  In its 

proposed amended complaint, HCIC alleges that the agency has “decided that liquidated 

damages should be assessed against” HCIC.  Prop. Am. Compl. at 104.  HCIC’s only support for 

this allegation is a November 14, 2018 contracting officer’s decision denying HCIC’s request for 

equitable adjustment.  Compl. Exhibit D.  But all the letter states with regard to liquidated 

damages is that “liquidated damages [] are currently accruing.”  Id.  Thus, no final decision has 

been made as to whether the Government will assert a claim for liquidated damages against 

HCIC or the amount of those damages, if any.  Thus, even if the Court possessed jurisdiction 

under the APA, which it does not, there is no decision to be reviewed pursuant to the APA, with 

respect to liquidated damages because no agency final decision has been issued.  Accordingly, 

the first count, pursuant to the APA, is beyond this Court’s authority.   

                                                 
3 Likewise, in bid protest cases, the APA does not provide jurisdiction, but rather “the 

APA supplies only the standard of review.”  PGBA, LLC v. United States, 60 Fed. Cl. 196, 223 
(2004) (emphasis added). 
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B. This Court Does Not Possess Jurisdiction To Entertain HCIC’s Claim For 
Declaratory Relief And Requests For Declaratory Judgments                      .                             
. 

HCIC’s claim for declaratory relief and its requests for declaratory judgment are beyond 

the jurisdiction of this Court.  In its second count, HCIC requests that the Court enter a 

declaratory judgment “that the Defendant’s refusal to give the Plaintiff additional time to 

perform its work and the Defendant’s assessment of liquidated damages against the Plaintiff 

was” an abuse of discretion, arbitrary and capricious, and not otherwise in accordance with law.  

Prop. Am. Compl. at ¶ 121; see also Prayer for Relief (requesting declaratory judgment).  

HCIC’s second count and its requests for declaratory judgments are beyond the jurisdiction of 

this Court, and should be dismissed.   

The Declaratory Judgment Act does not provide an independent basis for jurisdiction. 

Matthews Int’l Corp. v. Biosafe Eng’g, LLC, 695 F.3d 1322, 1327-1328 (Fed. Cir. 2012) 

(citations omitted).  Rather, it provides a remedy only if the court has jurisdiction from some 

other source.  Id. at 1328.  Under the Tucker Act, this Court possesses jurisdiction to render 

judgment upon claims against the United States founded upon the Takings Clause, statutes, 

regulations, or contracts.  28 U.S.C. § 1491(a)(1).  Thus, the jurisdiction of the Court of Federal 

Claims is limited to actual, presently due money damages.  Nat’l Air Traffic Controllers Ass’n. v. 

United States, 160 F.3d 714, 716 (Fed. Cir. 1998).  In contrast, the Court of Federal Claims only 

possesses jurisdiction to issue declaratory relief in extremely limited circumstances.   

Declaratory relief, with respect to a breach of contract claim such 
as this one, is only within the court’s jurisdiction if (1) declaratory 
judgment is “necessary to the resolution of a claim for money 
presently due and owing,” . . . or (2) the declaratory judgment, “as 
an incident of and collateral to” a money judgment, “direct[s] 
restoration to office or position, placement in appropriate duty or 
retirement status, [or] correction of applicable records,” . . .  
 

Westlands Water Dist. v. United States, 109 Fed. Cl. 177, 217 (2013) (internal citations omitted). 
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In this case, the Court does not possess jurisdiction over HCIC’s second count seeking 

declaratory judgment.  The proposed amended complaint does not request money damages.  

Rather, it explicitly requests nothing, but declaratory judgment.  Prop. Am. Compl. Prayer for 

Relief (asking the Court to declare three items, none of which mention money).  Accordingly, the 

second count is beyond this Court’s authority.  As both counts of the proposed amended 

complaint are not within the Court’s jurisdiction, the Court should deny HCIC’s motion to 

amend its complaint.   

CONCLUSION 

For the reasons set forth above, we respectfully request that the Court deny plaintiff’s 

motion to amend the complaint.  

 

  
Respectfully submitted, 
 

  
JOSEPH H. HUNT 
Assistant Attorney General 
 
ROBERT E. KIRSCHMAN, JR. 
Director 
 
s/ Steven J. Gillingham 
STEVEN J. GILLINGHAM 
Assistant Director 
 
s/ Robert C. Bigler 
ROBERT C. BIGLER 
Trial Attorney 

  Commercial Litigation Branch 
Civil Division 
Department of Justice 
P.O. Box 480 
Ben Franklin Station 
Washington, D.C. 20044 
(202) 307-0315 (telephone) 
(202) 305-7644 
 
Attorneys for Defendant 

March 3, 2020 
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