
 

IN THE UNITED STATES COURT OF FEDERAL CLAIMS 

 

HCIC ENTERPRISES, LLC d/b/a HCI GENERAL 

CONTRACTORS 

 

Plaintiff 

 

v.         No: 1:18-cv-01943C 

UNITED STATES OF AMERICA,    (Judge Kaplan)  

 

Defendant 

__________________________________ 
 

PLAINTIFF’S SECOND AMENDED COMPLAINT  

 

1. The Plaintiff HCIC (“HCIC”) brings this second amended action against the Defendant United 

States of America under the Tucker Act, 28 U.S.C. § 1491(a)(2). 

INTRODUCTION 

2. This case involves an executive agency contract between HCIC and the Defendant by and 

through the Federal Bureau of Prisons (hereinafter “FBOP”) for the procurement of 

construction, alteration, repair, or maintenance of real property. A true and correct copy of 

the contract between the parties is found in Def’s App at 1. The contract between the 

parties is incorporated by reference as if fully set forth herein. 

3. Plaintiff HCIC Enterprises, LLC (“HCIC”) entered a contract with the Federal Bureau of 

Prisons (“FBOP”) to repair the roofs of a number of buildings at the Federal Correctional 

Institution in Estill, South Carolina (hereinafter “FCI Estill”). HCIC alleges that it incurred 

damages by way off additional costs and was unable to complete the project in a timely 

fashion because FBOP caused delays to the contractual project completion date. 
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4. HCIC claims that FBOP breached the contract between the parties when FBOP: (1.) declined 

to give HCIC any additional time to complete the project, (2.) declined to pay any of HCIC’s 

associated costs, (3.) assessed liquidated damages against HCIC, (4.) terminated the 

contract for default, and (5.) ultimately filed a claim against HCIC’s performance bond, 

falsely alleging that HCIC had abandoned the project. 

5. At issue in this case are five (5) buildings that FBOP will not allow HCIC to start work on for 

security reasons.  

6. Without being allowed to start these buildings, HCIC cannot finish the roofing project.  

7. The project occurs on a federal prison and access to the prison is highly controlled by FBOP. 

JURISDICTION 

8. Under the Tucker Act, 28 U.S.C. § 1491(a)(2), the Court of Federal Claims has jurisdiction “to 

render judgment upon any claim by or against, or dispute with, a contractor arising under 

section 7104(b)(1) of title 41,” i.e. the Contract Disputes Act (the “CDA”).  

9. Invoking FAR 33.206, HCIC submitted a claim for an equitable adjustment to the contracting 

officer on September 6, 2018. Compl. Ex. C, at 10–12.  

10. In its claim, HCIC sought a sum certain and an extension of the contract completion date. Id. 

11. The contracting officer denied HCIC’s claim on November 14, 2018 decision. See Compl. Ex. 

D, at 19–20.  

12. Thus, HCIC has met the requirements of the CDA and this Court has jurisdiction over the 

claims in its December 19, 2018 complaint and this second amended complaint.  

13. This is a de novo action pursuant to 41 U.S. Code § 7104(b)(1) - Contractor’s right of appeal 

from November 14, 2018 decision by contracting officer. 
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14. This action is timely. 

PARTIES 

15. Plaintiff is a small business construction company with its principal offices located at 2727 

LBJ Freeway, Suite 815, Dallas, TX 75234.  

16. Defendant is the Department of Justice, Federal Bureau of Prisons, on behalf of the United 

States Government. 

STATEMENT OF FACTS 

The terms of the contract 

17. In January of 2016, FBOP issued Solicitation No. IFBP03051600001 (hereinafter “the 

Solicitation”) seeking “labor, materials and equipment” to re-roof buildings at FCI Estill. 

Def.’s Cross-Mot. for Partial Summ. J. & Resp. to Pl.’s Mot. for Summ. J. App. (“Def.’s App.”) 

at 1, ECF No. 14-1 (the Solicitation).  

18. HCIC submitted its offer on March 2, 2016 and FBOP awarded HCIC the contract on April 20, 

2016. Id. at 2.  

19. In accordance with the Solicitation, the roofing work was to be completed in one year. Id. at 

51 (Statement of Work).   

20. The Solicitation provided that “[a]ccess to the site will be available during normal working 

hours except during emergencies.” Id. at 10.  

21. In addition, the Solicitation stated that “[t]he procedures and institutional entrance/exit 

routines applicable to this project will be explained at both the pre-bid conference/site visit 

and the pre-construction meeting.” Id.  
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22. The Statement of Work incorporated into the Solicitation provided that the contractor 

agreed to adhere to the regulations and guidelines promulgated by FBOP and FCI Estill 

“relating to safety, custody and conduct of inmates, and the safety of the population.” Id. at 

55–56.  

23. Among these was the rule that prohibited contractors from “mov[ing] unescorted to the[] 

job site” and “mov[ing] to other parts of the institution without an escort.” Id.  

24. FBOP committed to provide “two escorts for th[e] project.” Id. at 52.  

25. The Statement of Work incorporated into the Solicitation further provided that a contractor 

could request “additional escorts as may be required” by providing notice of such request 

forty-eight hours in advance, and that the government would “endeavor to meet [the] 

needs of [the] request should additional staff be available to serve as escorts.” Id. 

26. The Statement of Work incorporated into the Solicitation further provided that “FBOP will 

provide access to all roofs designated in this Statement of Work.” Id at 54. 

27. The Statement of Work incorporated into the Solicitation further provided that “time 

extensions for contract changes will depend upon the extent, if any, by which the changes 

cause delay in the completion of the various elements of construction.” Id at 62.  

The Project Schedule 

28. This project started on June 1, 2016. Id at 64.  

29. The project duration was originally scheduled so as not to exceed 365 calendar days (Id.). 

30. The contractual due date for project completion was therefore on or about June 1, 2017 (Id.). 

31. The original anticipated and agreed upon completion date was May 16, 2017 (Id.). 

The Pre-Construction Conference 
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32. On June 1, 2016, a pre-construction conference was conducted at FCI Estill.  

33. During the meeting the Plaintiff submitted its project work schedule. (Id.).  

34. The schedule demonstrated completion of all construction activities within the prescribed 

contractual period of performance of 365 calendar days. (Id.) 

35. The schedule showed HCIC completing each building, one at a time within 365 calendar 

days (id.). 

36. The schedule was accepted by FBOP (Id.). 

I. Delays to the Project Schedule 

A. Delays to the overall schedule 

37. FBOP did not allow HCIC to complete each building, one at a time, within 365 calendar days. 

38. HCIC requested that FBOP provide additional escorts in order to maintain the scheduled 

contractual completion date. 

39. FBOP did not provide additional escorts as HCI had requested. 

40. HCIC requested permission from FBOP to work on more than one building at a time in order 

to maintain the scheduled contractual completion date. 

41. FBOP did not allow HCIC to work on more than one building at a time. 

42. During the project, HCIC requested permission to temporarily demobilize from the project 

in order to mitigate damages, with HCIC returning when FBOP was ready to provide new 

estimated start work dates for the remaining buildings at issue in this case. 

43. FBOP did not allow HCIC to temporarily demobilize. 

44. FBOP did not provide new estimated start work dates for the remaining buildings at issue in 

this case. 
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45. As a result of delays not caused by HCIC, contract performance was not completed within 

365 days and the contract performance was not completed by the original completion date 

of June 1, 2017. 

46. As a result of delays not caused by HCIC, the performance period was extended by four bi- 

lateral modifications to the contract, first by 35 days, then by 180 days and finally by 193 

days to September 6, 2018. 

47. As a result of delays not caused by HCIC, on September 6, 2018, HCIC requested another 

extension of time extending the performance period 419 days from September 6, 2018 to 

October 30, 2019 because the project was still not completed due to FBOP delays.  

B. Delays to The General Housing Unit # 2 Building  

 
48. The schedule that FBOP accepted stated that the Plaintiff would be allowed to start work on 

The General Housing Unit # 2 Building on or about February 21, 2017. Def’s App at 64.  

49. FBOP did not allow the Plaintiff to start work on The General Housing Unit # 2 Building on or 

about February 21, 2017. 

50. FBOP suspended the start of work on The General Housing Unit # 2 Building. 

51. FBOP delayed the start of the work on The General Housing Unit # 2 Building. 

52. On September 6, 2018, the Plaintiff requested an extension of time to complete the project, 

including The General Housing Unit # 2 Building. See Compl. Ex. C, at 10-12. 

53. On November 14, 2018, FBOP denied the request in its entirety. Id. Ex. D, at 19-20. 

54. As of the date of this filing, FBOP will not allow the Plaintiff to start work on The General 

Housing Unit # 2 Building and will not give HCIC any additional contract time to complete 

The General Housing Unit # 2 Building. 
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55. According to FBOP’s November 14, 2018 decision, all work including The General Housing 

Unit # 2 Building should have been completed on or before the contractual completion date 

of September 6, 2018, even though HCIC has not yet been allowed to start work on The 

General Housing Unit # 2 Building. 

56. FBOP will not allow HCIC to start work on The General Housing Unit # 2 Building for security 

reasons. 

57. If FBOP was not concerned about security, FBOP would have allowed HCIC to start work on 

The General Housing Unit # 2 Building on February 21, 2017. 

58. FBOP will not allow HCIC to start work on The General Housing Unit # 2 Building because 

FBOP will only provide 2 security escorts at a time. 

59. If time was of the essence for starting and completing The General Housing Unit # 2 

Building, FBOP would have provided more than 2 escorts at a time. 

60. If time was of the essence for starting and completing The General Housing Unit # 2 

Building, FBOP would have allowed HCIC to work on more than one building at a time.  

61. Time was not of the essence in starting The General Housing Unit # 2 Building because the 

contract between the parties’ states that the security provisions of the contract take 

precedence over the agreed upon schedule. Def’s App at 64. 

62. Proper security was of the essence in starting The General Housing Unit # 2 Building. 

63. As of the date of this filing, FBOP has not yet provided proper security for starting The 

General Housing Unit # 2 Building.   

64. Although FBOP was contractually permitted to delay the start and the completion of work 

for The General Housing Unit # 2 Building for security reasons, FBOP was also contractually 
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obligated to grant HCIC a reasonable extension of time to complete The General Housing 

Unit #2 Building. 

65. On November 14, 2018, FBOP breached the contract between the parties because it was 

contractually obligated to grant HCIC a reasonable extension of time to complete The 

General Housing Unit #2 Building and FBOP did not do so. Comp. Ex. D, at 19-20. 

66. Every single day that FBOP granted HCIC an extension of time to complete The General 

Housing Unit #2 Building was a day that FBOP could not charge HCIC liquidated damages. 

67. The reason why FBOP did not grant HCIC even a single day of time extension for The 

General Housing Unit # 2 Building was because FBOP was already charging HCIC $ 800.32 

per day in liquidated damages and FBOP did not want to lose the income associated with 

charging HCIC $ 800.32 per day. 

68. Although FBOP was contractually permitted to delay the start of work for The General 

Housing Unit # 2 Building for security reasons, FBOP was also contractually obligated to pay 

HCIC for the reasonable costs actually incurred with the delayed start date and delayed 

completion date for The General Housing Unit #2 Building. 

69. On November 14, 2018, FBOP breached the contract between the parties because it was 

contractually obligated to pay HCIC for the reasonable costs actually incurred with the 

delayed start date and delayed completion date for The General Housing Unit #2 Building 

and FBOP did not do so. (Id.) 

70. FBOP did not pay HCIC any money for the reasonable costs actually incurred with the 

delayed start date and delayed completion date for The General Housing Unit #2 Building. 

(Id.) 
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71. The reason why FBOP did not pay HCIC for the reasonable costs actually incurred with the 

delayed start date and delayed completion date for The General Housing Unit #2 Building 

was because FBOP was already charging HCIC $ 800.32 per day in liquidated damages. (Id.)  

72. If FBOP paid HCIC for these costs, it would not be able to charge HCIC $ 800.32 per day in 

liquidated damages. 

73. FBOP did not pay HCIC for the reasonable costs actually incurred with the delayed start date 

and delayed completion date for The General Housing Unit #2 Building because FBOP 

intended to gain improper financial leverage over HCIC for the purposes of persuading HCIC 

to waive the financial portions of its claim and accept yet another “no cost” time extension 

from FBOP, just as HCIC had previously done on this project. 

74.  At the time FBOP agreed to the project schedule, FBOP had absolutely no plan as to how it 

would provide enough staffing and security so that Plaintiff could start work on The General 

Housing Unit # 2 Building on or about February 21, 2017. 

75. This is because FBOP was understaffed, and FBOP is still understaffed and is still unable to 

engage in proper and meaningful advance planning and coordination for the purposes of 

properly setting any proposed start work date for The General Housing Unit # 2 Building.   

76. At the time FBOP agreed to the project schedule, FBOP knew or should have known that it 

would not permit HCIC to start work on The General Housing Unit # 2 Building on or about 

February 21, 2017. 

77. FBOP breached the agreement between the parties when it promised to allow HCIC to start 

work on The General Housing Unit # 2 Building on or about February 21, 2017, while also 

knowing full well that this would not actually happen because FBOP would not allow it.  
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78. As of the date of this filing, FBOP has delayed the start of work for the General Housing Unit 

# 2 Building for approximately 1102 calendar days. 

The General Housing Unit # 3 Building 
 

79. The schedule that FBOP accepted stated that HCIC would be allowed to start work on The 

General Housing Unit # 3 Building on or about March 1, 2017. Def’s App at 64.  

80. FBOP did not allow HCIC to start work on The General Housing Unit # 3 Building on or about 

March 1, 2017. 

81. FBOP suspended the start of work on The General Housing Unit # 3 Building. 

82. FBOP delayed the start of the work on The General Housing Unit # 3 Building. 

83. On September 6, 2018, HCIC requested an extension of time to complete the project, 

including The General Housing Unit # 3 Building. See Compl. Ex. C, at 10-12. 

84. On November 14, 2018, FBOP denied the request in its entirety. Id. Ex. D, at 19-20. 

85. As of the date of this filing, FBOP will not allow HCIC to start work on The General Housing 

Unit # 3 Building and will not give HCIC any additional contract time to complete The 

General Housing Unit # 3 Building. 

86. According to FBOP’s November 14, 2018 decision, all work including The General Housing 

Unit # 3 Building should have been completed on or before the contractual completion date 

of September 6, 2018, even though HCIC has not yet been allowed to start work on The 

General Housing Unit # 3 Building. 

87. FBOP will not allow HCIC to start work on The General Housing Unit # 3 Building for security 

reasons. 
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88. If FBOP was not concerned about security, FBOP would have allowed HCIC to start work on 

The General Housing Unit # 3 Building on March 1, 2017. 

89. FBOP will not allow HCIC to start work on The General Housing Unit # 3 Building because 

FBOP will only provide 2 security escorts at a time. 

90. If time was of the essence for starting and completing The General Housing Unit # 3 

Building, FBOP would have provided more than 2 escorts at a time. 

91. If time was of the essence for starting and completing The General Housing Unit # 3 

Building, FBOP would have allowed HCIC to work on more than one building at a time.  

92. Time was not of the essence in starting The General Housing Unit # 3 Building because the 

contract between the parties’ states that the security provisions of the contract take 

precedence over the agreed upon schedule. Def’s App at 64. 

93. Proper security was of the essence in starting The General Housing Unit # 3 Building. 

94. As of the date of this filing, FBOP has not yet provided proper security for starting The 

General Housing Unit # 3 Building.   

95. Although FBOP was contractually permitted to delay the start and the completion of work 

for The General Housing Unit # 3 Building for security reasons, FBOP was also contractually 

obligated to grant HCIC a reasonable extension of time to complete The General Housing 

Unit #2 Building. 

96. On November 14, 2018, FBOP breached the contract between the parties because it was 

contractually obligated to grant HCIC a reasonable extension of time to complete The 

General Housing Unit # 3 Building and FBOP did not do so. Comp. Ex. D, at 19-20. 
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97. Every single day that FBOP granted HCIC an extension of time to complete The General 

Housing Unit # 3 Building was a day that FBOP could not charge HCIC liquidated damages. 

98. The reason why FBOP did not grant HCIC even a single day of time extension for The 

General Housing Unit # 3 Building was because FBOP was already charging HCIC $ 800.32 

per day in liquidated damages and FBOP did not want to lose the income associated with 

charging HCIC $ 800.32 per day. 

99. Although FBOP was contractually permitted to delay the start of work for The General 

Housing Unit # 3 Building for security reasons, FBOP was also contractually obligated to pay 

HCIC for the reasonable costs actually incurred with the delayed start date and delayed 

completion date for The General Housing Unit # 3 Building. 

100. On November 14, 2018, FBOP breached the contract between the parties because it was 

contractually obligated to pay HCIC for the reasonable costs actually incurred with the 

delayed start date and delayed completion date for The General Housing Unit # 3 Building 

and FBOP did not do so. (Id.) 

101. FBOP did not pay HCIC any money for the reasonable costs actually incurred with the 

delayed start date and delayed completion date for The General Housing Unit # 3 Building. 

(Id.) 

102. The reason why FBOP did not pay HCIC for the reasonable costs actually incurred with 

the delayed start date and delayed completion date for The General Housing Unit # 3 

Building was because FBOP was already charging HCIC $ 800.32 per day in liquidated 

damages. (Id.)  
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103. If FBOP paid HCIC for these costs, it would not be able to charge HCIC $ 800.32 per day 

in liquidated damages. 

104. FBOP did not pay HCIC for the reasonable costs actually incurred with the delayed start 

date and delayed completion date for The General Housing Unit # 3 Building because FBOP 

intended to gain improper financial leverage over HCIC for the purposes of persuading HCIC 

to waive the financial portions of its claim and accept yet another “no cost” time extension 

from FBOP, just as HCIC had previously done on this project. 

105.  At the time FBOP agreed to the project schedule, FBOP had absolutely no plan as to 

how it would provide enough staffing and security so that Plaintiff could start work on The 

General Housing Unit # 3 Building on or about March 1, 2017. 

106. This is because FBOP was understaffed, and FBOP is still understaffed and is still unable 

to engage in proper and meaningful advance planning and coordination for the purposes of 

properly setting any proposed start work date for The General Housing Unit # 3 Building.   

107. At the time FBOP agreed to the project schedule, FBOP knew or should have known that 

it would not permit HCIC to start work on The General Housing Unit # 3 Building on or about 

March 1, 2017. 

108. FBOP breached the agreement between the parties when it promised to allow HCIC to 

start work on The General Housing Unit # 3 Building on or about March 1, 2017, while also 

knowing full well that this would not actually happen because FBOP would not allow it.  

109. The work to be performed on The General Housing Unit # 3 was originally scheduled to 

take 6 days (Id. At 64) 

Case 1:18-cv-01943-EDK   Document 29-1   Filed 03/02/20   Page 13 of 38



110. As of the date of this filing, FBOP has delayed the start of work for the General Housing 

Unit # 3 Building for approximately 1094 calendar days. 

General Housing Unit # 4  
 

111. The schedule that FBOP accepted stated that HCIC would be allowed to start work on 

The General Housing Unit # 4 Building on or about March 9, 2017. Def’s App at 64.  

112. FBOP did not allow HCIC to start work on The General Housing Unit # 4 Building on or 

about March 9, 2017. 

113. FBOP suspended the start of work on The General Housing Unit # 4 Building. 

114. FBOP delayed the start of the work on The General Housing Unit # 4 Building. 

115. On September 6, 2018, HCIC requested an extension of time to complete the project, 

including The General Housing Unit # 4 Building. See Compl. Ex. C, at 10-12. 

116. On November 14, 2018, FBOP denied the request in its entirety. Id. Ex. D, at 19-20. 

117. As of the date of this filing, FBOP will not allow HCIC to start work on The General 

Housing Unit # 4 Building and will not give HCIC any additional contract time to complete 

The General Housing Unit # 4 Building. 

118. According to FBOP’s November 14, 2018 decision, all work including The General 

Housing Unit # 4 Building should have been completed on or before the contractual 

completion date of September 6, 2018, even though HCIC has not yet been allowed to start 

work on The General Housing Unit # 4 Building. 

119. FBOP will not allow HCIC to start work on The General Housing Unit # 4 Building for 

security reasons. 
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120. If FBOP was not concerned about security, FBOP would have allowed HCIC to start work 

on The General Housing Unit # 4 Building on March 9, 2017. 

121. FBOP will not allow HCIC to start work on The General Housing Unit # 4 Building because 

FBOP will only provide 2 security escorts at a time. 

122. If time was of the essence for starting and completing The General Housing Unit # 4 

Building, FBOP would have provided more than 2 escorts at a time. 

123. If time was of the essence for starting and completing The General Housing Unit # 4 

Building, FBOP would have allowed HCIC to work on more than one building at a time.  

124. Time was not of the essence in starting The General Housing Unit # 4 Building because 

the contract between the parties’ states that the security provisions of the contract take 

precedence over the agreed upon schedule. Def’s App at 64. 

125. Proper security was of the essence in starting The General Housing Unit # 4 Building. 

126. As of the date of this filing, FBOP has not yet provided proper security for starting The 

General Housing Unit # 4 Building.   

127. Although FBOP was contractually permitted to delay the start and the completion of 

work for The General Housing Unit # 4 Building for security reasons, FBOP was also 

contractually obligated to grant HCIC a reasonable extension of time to complete The 

General Housing Unit #2 Building. 

128. On November 14, 2018, FBOP breached the contract between the parties because it was 

contractually obligated to grant HCIC a reasonable extension of time to complete The 

General Housing Unit # 4 Building and FBOP did not do so. Comp. Ex. D, at 19-20. 
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129. Every single day that FBOP granted HCIC an extension of time to complete The General 

Housing Unit # 4 Building was a day that FBOP could not charge HCIC liquidated damages. 

130. The reason why FBOP did not grant HCIC even a single day of time extension for The 

General Housing Unit # 4 Building was because FBOP was already charging HCIC $ 800.32 

per day in liquidated damages and FBOP did not want to lose the income associated with 

charging HCIC $ 800.32 per day. 

131. Although FBOP was contractually permitted to delay the start of work for The General 

Housing Unit # 4 Building for security reasons, FBOP was also contractually obligated to pay 

HCIC for the reasonable costs actually incurred with the delayed start date and delayed 

completion date for The General Housing Unit # 4 Building. 

132. On November 14, 2018, FBOP breached the contract between the parties because it was 

contractually obligated to pay HCIC for the reasonable costs actually incurred with the 

delayed start date and delayed completion date for The General Housing Unit # 4 Building 

and FBOP did not do so. (Id.) 

133. FBOP did not pay HCIC any money for the reasonable costs actually incurred with the 

delayed start date and delayed completion date for The General Housing Unit # 4 Building. 

(Id.) 

134. The reason why FBOP did not pay HCIC for the reasonable costs actually incurred with 

the delayed start date and delayed completion date for The General Housing Unit # 4 

Building was because FBOP was already charging HCIC $ 800.32 per day in liquidated 

damages. (Id.)  
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135. If FBOP paid HCIC for these costs, it would not be able to charge HCIC $ 800.32 per day 

in liquidated damages. 

136. FBOP did not pay HCIC for the reasonable costs actually incurred with the delayed start 

date and delayed completion date for The General Housing Unit # 4 Building because FBOP 

intended to gain improper financial leverage over HCIC for the purposes of persuading HCIC 

to waive the financial portions of its claim and accept yet another “no cost” time extension 

from FBOP, just as HCIC had previously done on this project. 

137.  At the time FBOP agreed to the project schedule, FBOP had absolutely no plan as to 

how it would provide enough staffing and security so that Plaintiff could start work on The 

General Housing Unit # 4 Building on or about March 9, 2017. 

138. This is because FBOP was understaffed, and FBOP is still understaffed and is still unable 

to engage in proper and meaningful advance planning and coordination for the purposes of 

properly setting any proposed start work date for The General Housing Unit # 4 Building.   

139. At the time FBOP agreed to the project schedule, FBOP knew or should have known that 

it would not permit HCIC to start work on The General Housing Unit # 4 Building on or about 

March 9, 2017. 

140. FBOP breached the agreement between the parties when it promised to allow HCIC to 

start work on The General Housing Unit # 4 Building on or about March 9, 2017, while also 

knowing full well that this would not actually happen because FBOP would not allow it.  

141. As of the date of this filing, FBOP has delayed the start of work for the General Housing 

Unit # 4 Building for approximately 1086 calendar days. 

The Camp Core Building  
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142. The schedule that FBOP accepted stated that HCIC would be allowed to start work on 

The Camp Core Building on or about March 17, 2017. Def’s App at 64.  

143. FBOP did not allow HCIC to start work on The Camp Core Building on or about March 17, 

2017. 

144. FBOP suspended the start of work on The Camp Core Building. 

145. FBOP delayed the start of the work on The Camp Core Building. 

146. On September 6, 2018, HCIC requested an extension of time to complete the project, 

including The Camp Core Building. See Compl. Ex. C, at 10-12. 

147. On November 14, 2018, FBOP denied the request in its entirety. Id. Ex. D, at 19-20. 

148. As of the date of this filing, FBOP will not allow HCIC to start work on The Camp Core 

Building and will not give HCIC any additional contract time to complete The Camp Core 

Building. 

149. According to FBOP’s November 14, 2018 decision, all work including The Camp Core 

Building should have been completed on or before the contractual completion date of 

September 6, 2018, even though HCIC has not yet been allowed to start work on The Camp 

Core Building. 

150. FBOP will not allow HCIC to start work on The Camp Core Building for security reasons. 

151. If FBOP was not concerned about security, FBOP would have allowed HCIC to start work 

on The Camp Core Building on March 17, 2017. 

152. FBOP will not allow HCIC to start work on The Camp Core Building because FBOP will 

only provide 2 security escorts at a time. 
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153. If time was of the essence for starting and completing The Camp Core Building, FBOP 

would have provided more than 2 escorts at a time. 

154. If time was of the essence for starting and completing The Camp Core Building, FBOP 

would have allowed HCIC to work on more than one building at a time.  

155. Time was not of the essence in starting The Camp Core Building because the contract 

between the parties’ states that the security provisions of the contract take precedence 

over the agreed upon schedule. Def’s App at 64. 

156. Proper security was of the essence in starting The Camp Core Building. 

157. As of the date of this filing, FBOP has not yet provided proper security for starting The 

Camp Core Building.   

158. Although FBOP was contractually permitted to delay the start and the completion of 

work for The Camp Core Building for security reasons, FBOP was also contractually 

obligated to grant HCIC a reasonable extension of time to complete The General Housing 

Unit #2 Building. 

159. On November 14, 2018, FBOP breached the contract between the parties because it was 

contractually obligated to grant HCIC a reasonable extension of time to complete The Camp 

Core Building and FBOP did not do so. Comp. Ex. D, at 19-20. 

160. Every single day that FBOP granted HCIC an extension of time to complete The Camp 

Core Building was a day that FBOP could not charge HCIC liquidated damages. 

161. The reason why FBOP did not grant HCIC even a single day of time extension for The 

Camp Core Building was because FBOP was already charging HCIC $ 800.32 per day in 
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liquidated damages and FBOP did not want to lose the income associated with charging 

HCIC $ 800.32 per day. 

162. Although FBOP was contractually permitted to delay the start of work for The Camp 

Core Building for security reasons, FBOP was also contractually obligated to pay HCIC for the 

reasonable costs actually incurred with the delayed start date and delayed completion date 

for The Camp Core Building. 

163. On November 14, 2018, FBOP breached the contract between the parties because it was 

contractually obligated to pay HCIC for the reasonable costs actually incurred with the 

delayed start date and delayed completion date for The Camp Core Building and FBOP did 

not do so. (Id.) 

164. FBOP did not pay HCIC any money for the reasonable costs actually incurred with the 

delayed start date and delayed completion date for The Camp Core Building. (Id.) 

165. The reason why FBOP did not pay HCIC for the reasonable costs actually incurred with 

the delayed start date and delayed completion date for The Camp Core Building was 

because FBOP was already charging HCIC $ 800.32 per day in liquidated damages. (Id.)  

166. If FBOP paid HCIC for these costs, it would not be able to charge HCIC $ 800.32 per day 

in liquidated damages. 

167. FBOP did not pay HCIC for the reasonable costs actually incurred with the delayed start 

date and delayed completion date for The Camp Core Building because FBOP intended to 

gain improper financial leverage over HCIC for the purposes of persuading HCIC to waive the 

financial portions of its claim and accept yet another “no cost” time extension from FBOP, 

just as HCIC had previously done on this project. 
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168.  At the time FBOP agreed to the project schedule, FBOP had absolutely no plan as to 

how it would provide enough staffing and security so that Plaintiff could start work on The 

Camp Core Building on or about March 17, 2017. 

169. This is because FBOP was understaffed, and FBOP is still understaffed and is still unable 

to engage in proper and meaningful advance planning and coordination for the purposes of 

properly setting any proposed start work date for The Camp Core Building.   

170. At the time FBOP agreed to the project schedule, FBOP knew or should have known that 

it would not permit HCIC to start work on The Camp Core Building on or about March 17, 

2017. 

171. FBOP breached the agreement between the parties when it promised to allow HCIC to 

start work on The Camp Core Building on or about March 17, 2017, while also knowing full 

well that this would not actually happen because FBOP would not allow it.  

172. As of the date of this filing, FBOP has delayed the start of work for the Camp Core 

Building for approximately 1,078 calendar days. 

The Outside Warehouse Garage/Powerhouse Hazardous Storage Building 
 

173. The schedule that FBOP accepted stated that HCIC would be allowed to start work on 

The Outside Warehouse / Powerhouse Storage Building on or about March 20, 2017. Def’s 

App at 64.  

174. FBOP did not allow HCIC to start work on The Outside Warehouse / Powerhouse Storage 

Building on or about March 20, 2017. 

175. FBOP suspended the start of work on The Outside Warehouse / Powerhouse Storage 

Building. 
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176. FBOP delayed the start of the work on The Outside Warehouse / Powerhouse Storage 

Building. 

177. On September 6, 2018, HCIC requested an extension of time to complete the project, 

including The Outside Warehouse / Powerhouse Storage Building. See Compl. Ex. C, at 10-

12. 

178. On November 14, 2018, FBOP denied the request in its entirety. Id. Ex. D, at 19-20. 

179. As of the date of this filing, FBOP will not allow HCIC to start work on The Outside 

Warehouse / Powerhouse Storage Building and will not give HCIC any additional contract 

time to complete The Outside Warehouse / Powerhouse Storage Building. 

180. According to FBOP’s November 14, 2018 decision, all work including The Outside 

Warehouse / Powerhouse Storage  Building should have been completed on or before the 

contractual completion date of September 6, 2018, even though HCIC has not yet been 

allowed to start work on The Outside Warehouse / Powerhouse Storage  Building. 

181. FBOP will not allow HCIC to start work on The Outside Warehouse / Powerhouse 

Storage Building for security reasons. 

182. If FBOP was not concerned about security, FBOP would have allowed HCIC to start work 

on The Outside Warehouse / Powerhouse Storage Building on March 20, 2017. 

183. FBOP will not allow HCIC to start work on The Outside Warehouse / Powerhouse 

Storage Building because FBOP will only provide 2 security escorts at a time. 

184. If time was of the essence for starting and completing The Outside Warehouse / 

Powerhouse Storage Building, FBOP would have provided more than 2 escorts at a time. 
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185. If time was of the essence for starting and completing The Outside Warehouse / 

Powerhouse Storage Building, FBOP would have allowed HCIC to work on more than one 

building at a time.  

186. Time was not of the essence in starting The Outside Warehouse / Powerhouse Storage 

Building because the contract between the parties’ states that the security provisions of the 

contract take precedence over the agreed upon schedule. Def’s App at 64. 

187. Proper security was of the essence in starting The Outside Warehouse / Powerhouse 

Storage Building. 

188. As of the date of this filing, FBOP has not yet provided proper security for starting The 

Outside Warehouse / Powerhouse Storage Building.   

189. Although FBOP was contractually permitted to delay the start and the completion of 

work for The Camp Core Building for security reasons, FBOP was also contractually 

obligated to grant HCIC a reasonable extension of time to complete The Outside Warehouse 

/ Powerhouse Storage Building. 

190. On November 14, 2018, FBOP breached the contract between the parties because it was 

contractually obligated to grant HCIC a reasonable extension of time to complete The 

Outside Warehouse / Powerhouse Storage Building and FBOP did not do so. Comp. Ex. D, at 

19-20. 

191. Every single day that FBOP granted HCIC an extension of time to complete The Outside 

Warehouse / Powerhouse Storage Building was a day that FBOP could not charge HCIC 

liquidated damages. 
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192. The reason why FBOP did not grant HCIC even a single day of time extension for The 

Outside Warehouse / Powerhouse Storage Building was because FBOP was already charging 

HCIC $ 800.32 per day in liquidated damages and FBOP did not want to lose the income 

associated with charging HCIC $ 800.32 per day. 

193. Although FBOP was contractually permitted to delay the start of work for The Camp 

Core Building for security reasons, FBOP was also contractually obligated to pay HCIC for the 

reasonable costs actually incurred with the delayed start date and delayed completion date 

for The Outside Warehouse / Powerhouse Storage Building. 

194. On November 14, 2018, FBOP breached the contract between the parties because it was 

contractually obligated to pay HCIC for the reasonable costs actually incurred with the 

delayed start date and delayed completion date for The Outside Warehouse / Powerhouse 

Storage Building and FBOP did not do so. (Id.) 

195. FBOP did not pay HCIC any money for the reasonable costs actually incurred with the 

delayed start date and delayed completion date for The Outside Warehouse / Powerhouse 

Storage Building. (Id.) 

196. The reason why FBOP did not pay HCIC for the reasonable costs actually incurred with 

the delayed start date and delayed completion date for The Outside Warehouse / 

Powerhouse Storage Building was because FBOP was already charging HCIC $ 800.32 per 

day in liquidated damages. (Id.)  

197. If FBOP paid HCIC for these costs, it would not be able to charge HCIC $ 800.32 per day 

in liquidated damages. 
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198. FBOP did not pay HCIC for the reasonable costs actually incurred with the delayed start 

date and delayed completion date for The Outside Warehouse / Powerhouse Storage 

Building because FBOP intended to gain improper financial leverage over HCIC for the 

purposes of persuading HCIC to waive the financial portions of its claim and accept yet 

another “no cost” time extension from FBOP, just as HCIC had previously done on this 

project. 

199.  At the time FBOP agreed to the project schedule, FBOP had absolutely no plan as to 

how it would provide enough staffing and security so that Plaintiff could start work on The 

Outside Warehouse / Powerhouse Storage Building on or about March 20, 2017. 

200. This is because FBOP was understaffed, and FBOP is still understaffed and is still unable 

to engage in proper and meaningful advance planning and coordination for the purposes of 

properly setting any proposed start work date for The Outside Warehouse / Powerhouse 

Storage Building.   

201. At the time FBOP agreed to the project schedule, FBOP knew or should have known that 

it would not permit HCIC to start work on The Outside Warehouse / Powerhouse Storage 

Building on or about March 20, 2017. 

202. FBOP breached the agreement between the parties when it promised to allow HCIC to 

start work on The Outside Warehouse / Powerhouse Storage Building on or about March 20, 

2017, while also knowing full well that this would not actually happen because FBOP would 

not allow it.  

203. As of the date of this filing, FBOP has delayed the start of work for The Outside 

Warehouse / Powerhouse Storage Building for approximately 1,075 calendar days. 
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HCIC’s Claim 

204. On September 6, 2018, HCIC filed its claim for an equitable adjustment. HCIC requesting 

a 419-day extension of the contract to October 30, 2019, and compensation for actual costs 

incurred plus estimated future costs through October 30, 2019. See Compl. Ex. C, at 10-12. 

FBOP’s November 14, 2018 decision 

205. On November 14, 2018, the contracting officer denied the request in its entirety, leaving 

the contractual completion date as September 6, 2018. Id, Ex. D, at 19-20. 

206. Prior to making this November 14, 2018 decision, the FBOP did not examine the extent 

to which the changes to the agreed schedule caused delay in the completion of the various 

elements of construction. (Id.)  

207. The FBOP ignored the fact that parties agreed that HCIC would be given time extensions 

to complete the work and would be paid reasonable actual costs incurred as a result of 

delays due to security or other delays not caused by HCIC. (Id.)   

208. FBOP’s November 14, 2018 decision granting no extension of time and no costs and 

instead assessing liquidated damages against HCIC was legally and factually deficient as a 

matter of law because HCIC did not cause these delays.  

209. At the time the November 14, 2018 decision was made, it was not possible for Plaintiff 

to complete all five buildings by September 6, 2018. 

210. At the time the November 14, 2018 decision was made, FBOP would not allow HCIC to 

start work on any of the five buildings at issue in this case. 

211. FBOP’s November 14, 2018 decision to grant no time extension was unreasonable 

because the November 14, 2018 decision left HCIC with no time to complete the General 
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Housing Units # 2, # 3, and # 4, the Camp Core Building and the Outside Warehouse 

Garage/Powerhouse Hazardous Storage Building. 

FBOP’s February 14, 2018 decision 

212. On December 27, 2018, HCIC requested that FBOP terminate the contract for 

convenience (Exhibit A). 

213. On February 13, 2019, HCIC again requested FBOP cancel the contract. (Exhibit B). 

214. On February 14, 2019, FBOP determined that HCIC intended to abandon the project, 

and FBOP terminated the contract for default (Exhibit C).   

215. HCIC is required to continue contract performance despite the termination for default. 

216. HCIC is continuing contract performance under protest. 

217. HCIC has not abandoned the project. 

COUNT I – FBOP’s November 14, 2018 decision to (1.) grant HCIC no time extension and (2.) 
deny any and all payment to HCIC for any and all costs incurred was factually and legally 

flawed 

 

A. HCIC’s request for a 419 day extension of time and associated costs 
 

218. The allegations contained in Paragraphs 1-217 are incorporated herein by reference as if 

fully set forth herein.  

219. On September 6, 2018, HCIC filed its claim for an equitable adjustment and requested a 

419-day extension of the contract to October 30, 2019. See Compl. Ex. C, at 10-12. 

220. The contracting officer denied the request in its entirety, leaving the contractual 

completion date as September 6, 2018 with no costs paid to HCIC.  
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221.  The contracting officer made this November 14, 2018 decision because prior extensions 

were executed as supplemental agreements and agreed to bi-laterally. 

222. The contacting officer made this November 14, 2018 decision because the contracting 

officer considered it possible to complete the project without any extension of time.  

223. The contracting officer made this November 14, 2018 decision because previous 

modifications were considered complete equitable adjustments for each of the associated 

time periods. 

224. The contacting officer’s November 14, 2018 decision was not based on a proper analysis 

of the facts and was legally deficient because HCIC’s claim included FBOP caused delays to 

the project above and beyond the delays that had previously been addressed via 

modifications. 

225.    The contacting officer’s November 14, 2018 decision was not based on a proper 

analysis of the facts and was legally deficient because prior extensions were not executed as 

supplemental agreements and agreed to bi-laterally as it relates to HCIC’s September 6, 

2018 request for an extension of the deadline for completion of the project. 

226. The contacting officer’s November 14, 2018 decision was not based on a proper analysis 

of the facts and was legally deficient because it was impossible to complete the project 

before the contractual project completion date of September 6, 2018 without any extension 

of time.  

227. The contacting officer’s November 14, 2018 decision was not based on a proper analysis 

of the facts and was legally deficient because previous modifications were not considered 
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complete equitable adjustments for the time period included in HCIC’s September 6, 2018 

claim. 

228. The contracting officer’s November 14, 2018 decision to deny HCIC’s request for an 

extension of time and costs in its entirety is without any factual or legal basis and is 

improper as a matter of law. 

229. As a direct and proximate result of FBOP’s improper November 14, 2018 decision, HCIC 

has suffered delay and disruption damages because FBOP forced HCIC to attempt to reduce 

the assessment of further liquidated damages by FBOP, resulting in a reduction in the 

expected productivity of labor and equipment and disruption along the critical path which 

caused work to be completed at a greater expense to HCIC due to FBOP’s delays and 

assessment of liquidated damages.  

230. As a direct and proximate result of FBOP’s improper November 14, 2018 decision, HCIC 

has suffered (1.) $ 480, 822.74 in actual damages incurred through September 6, 2018, and 

(2.) $ 288,173.07 in additional and ongoing actual damages incurred from September 6, 

2018 through February 25, 2020.  

COUNT II – The government’s November 14, 2018 decision to assess liquidated damages 
against HCIC was factually and legally flawed 

231. The allegations contained in Paragraphs 1-230 are incorporated herein by reference as if 

fully set forth herein.  

232. On September 6, 2018, HCIC filed its claim for an equitable adjustment and requested a 

419-day extension of the contract to October 30, 2019. See Compl. Ex. C, at 10-12. 

233. The contracting officer denied the request in its entirety and instead assessed liquidated 

damages against HCIC in the amount of $ 800.32 per day, except for 12 days because FBOP 
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still could not accommodate HCIC and was still delaying the contractual completion date for 

the project.   

234.  The contracting officer made this November 14, 2018 decision because prior extensions 

were executed as supplemental agreements and agreed to bi-laterally. 

235. The contacting made this November 14, 2018 decision because the contracting officer 

considered it possible to complete the project without any extension of time.  

236. The contracting officer made this November 14, 2018 decision because previous 

modifications were considered complete equitable adjustments for each of the associated 

time periods. 

237. The contacting officer’s November 14, 2018 decision was not based on a proper analysis 

of the facts and was legally deficient because FBOP cannot accommodate HCIC to this day 

and FBOP is still delaying the completion of this project.  

238.    The contacting officer’s November 14, 2018 decision was not based on a proper 

analysis of the facts and was legally deficient because prior extensions were not executed as 

supplemental agreements and agreed to bi-laterally as it relates to HCIC’s September 6, 

2018 request for an extension of the deadline for completion of the project. 

239. The contacting officer’s November 14, 2018 decision was not based on a proper analysis 

of the facts and was legally deficient because it was impossible to complete the project 

before the project completion date without any extension of time.  

240. The contacting officer’s November 14, 2018 decision was not based on a proper analysis 

of the facts and was legally deficient because previous modifications were not considered 
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complete equitable adjustments for time period included in HCIC’s September 6, 2018 

claim. 

241. The contacting officer’s November 14, 2018 decision was not based on a proper analysis 

of the facts and was legally deficient because HCIC was not the sole and proximate cause of 

the delays.  

242. The contacting officer’s November 14, 2018 decision was not based on a proper analysis 

of the facts and was legally deficient because FBOP was the sole and proximate cause of the 

delays.  

243. The contracting officer’s November 14, 2018 decision to assess liquidated damages 

against HCIC is without any factual or legal basis and is improper as a matter of law. 

244. FBOP has assessed liquidated damages against HCIC as follows to this date: 

approximately 527 days at $ 800.32 per day with the assessment still occurring daily. 

245. As a direct and proximate result of FBOP’s improper November 14, 2018 decision, HCIC 

has suffered $ 421,768.00 in liquidated damages to date, plus an additional $ 800.32 per 

day while this case remains pending. 

COUNT III – The FBOP’s February 14, 2018 decision to terminate the contract for default was 
factually and legally flawed and was made in bad faith 

and 

COUNT IV - The FBOP’s claim on HCIC’s performance bond is based on false facts 

 

246. The allegations contained in Paragraphs 1-245 are incorporated herein by reference as if 

fully set forth herein.  

247. On December 27, 2018, HCIC requested that FBOP terminate the contract for 

convenience. (Exhibit A)  
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248. On February 13, 2019, HCIC renewed its request. (Exhibit B)   

249. On February 14, 2019, FBOP by and through the contracting officer decided that it 

would proceed with termination of the contract for default because HCIC shared its 

intention to abandon the job (Exhibit C). 

250. Subsequent to February 14, 2018, FBOP made a claim on HCIC’s performance bond (the 

“bond claim”), alleging the HCIC had failed to perform. 

251. The contracting officer’s February 14, 2019 decision and subsequent bond claim were 

not based on a proper analysis of the facts and were legally deficient because HCIC did not 

share its intention to abandon the job. (See Exhibits A and B). 

252. In this case, the administrative record has no adequate evidence that HCIC shared any 

intention to abandon the job.  

253. In this case, the administrative record has no adequate evidence that HCIC abandoned 

the job on or before February 14, 2019. 

254. HCIC did not abandon the job on or before February 14, 2019. 

255. In this case, FBOP improperly terminated the contract for default. (Exhibit C) 

256. FBOP terminated the contract for default in bad faith and abused its discretion. (Exhibit C) 

257. FBOP terminated the contract with HCIC in bad faith while leaving the September 6, 

2018 completion date unchanged for the purposes of injuring HCIC by charging $ 800.32 per 

day in liquidated damages and not because HCIC abandoned the project. 

258. FBOP terminated the contract with HCIC in bad faith with the intent to injure HCIC because the 

contracting officer intended to file his false claim on HCIC’s performance bond, falsely alleging that 

HCIC had wrongfully failed to perform.  
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259. FBOP filed its false claim on HCIC’s performance bond in bad faith because FBOP wanted to 

force HCIC and/or HCIC’s surety to pay costs and liquidated damages to FBOP while FBOP continued 

to reduce available contract funds through the assessment of liquidated damages. 

260. FBOP has reduced available contract funds for the payment of labor and materials for the 

project by assessing liquidated damages against HCIC. 

261. FBOP now claims that HCIC’s surety may be responsible for paying liquidated damages to FBOP. 

262. FBOP now claims that HCIC’s surety may be responsible for paying for labor and material 

costs on the project. 

263. The FBOP filed its false claim on HCIC’s performance bond and placed 100% of the blame for 

these delays on HCIC because the contracting officer wanted to hide the fact that because of his 

own lack of advance planning and coordination, the project duration has now increased from 365 

days to 1001 actual days, with an estimated additional 419 days to go, for a total overall estimated 

duration of 1,420 days and counting due to FBOP caused delays. 

264. The FBOP filed its false claim on HCIC’s performance bond and placed 100% of the blame for 

these delays on HCIC because the contracting officer wanted to hide the fact that because of his 

own lack of advance planning and coordination, the project costs have now increased from the 

original contract price of $ 2,735,000.00 to over $ 3,686,564,86 in actual costs, plus estimated 

additional costs of $ 777,864.48 and counting, representing a new total estimated cost of $ 

4,464,429.34 and counting, $ 182,570.05 of which was incurred due to FBOP delays but was 

previously waived by HCIC. Compl., Ex C at 12. 

265. At the time FBOP filed its false bond claim, FBOP knew full well that HCIC should not be held 

responsible for these delays and costs because FBOP did not “provide access to all roofs designated 

in the Statement of Work”. (See Def’s App at 54).   
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266. At the time FBOP filed its false bond claim, FBOP knew full well that he was solely and 

exclusively responsible for these delays and costs because they were caused by FBOP’s own lack of 

advance planning and coordination, which FBOP would be ultimately be required to pay. 

267.  FBOP filed its false claim on HCIC’s performance bond in bad faith because FBOP wanted to 

force HCIC and/or HCIC’s surety to pay FBOP $ 800.32 per day in liquidated damages costs while 

FBOP continued to delay the project completion date.  

268. Rather than spending a few hours a month planning for the provision of security and providing 

HCIC start work dates for these buildings, FBOP has instead delayed the project and caused 

additional project costs. 

269. FBOP filed its false claim on HCIC’s performance bond in bad faith because FBOP knew full well 

that HCIC’s President Jon Young would be personally and individually liable to the surety for all 

damages incurred by the surety.  

270. FBOP filed its false claim on HCIC’s performance bond in bad faith because FBOP wanted to 

financially intimidate Jon Young personally, in the hopes that HCIC would withdraw its request for 

financial compensation.   

271. FBOP clearly abused its discretion in terminating the contract for default based on FBOP’s own 

bad faith attempts to improperly extract money from HCIC and bad faith attempts to get HCIC to 

withdraw its claim for financial compensation. 

272. Had HCIC withdrawn its claim for financial compensation, FBOP would have granted HCIC a 

reasonable extension of time and FBOP would not have falsely claimed that HCIC failed to perform 

by abandoning the project. 

273. As such, FBOP’s November 14, 2018 and February 14, 2019 decisions were not reasonable, were 

outside the proper discretion delegated to the contracting officer and were made for the improper 
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purposes of unlawfully hiding the contracting officer’s own misconduct and unlawfully enriching 

FBOP at the expense of HCIC and HCIC’s surety. 

274. FBOP knowingly, unlawfully and with malicious intent violated the purpose and intent of 48 CFR 

§ 52.211-12 - Liquidated Damages – Construction because FBOP knew full well that the failure for 

the entire project to be complete by September 6, 2018 was not the fault of HCIC but was instead 

due to delays caused by FBOP including the contracting officer’s own personal intentional disregard 

of his duty to properly, professionally and promptly administer and manage this project.  

275. At the time FBOP agreed to the 365-day construction schedule, FBOP knew full well it would not 

comply with the schedule.  

276. At the time of contracting, FBOP agreed to give HCIC reasonable extensions of time for delays 

caused by FBOP, but FBOP knew full well that it would not grant any extensions of time past 

September 6, 2018 because FBOP had already decided to charge HCIC $ 800.32 per day for delays 

caused by FBOP. 

277. As a direct and proximate result of FBOP’s improper February 14, 2018 decision (Exhibit 

C), HCIC has suffered damages for lost profits in the amount of $ 460,122.69, as may be 

shown at trial. 

COUNT IV – HCIC is entitled to rescind its previous waiver of its $ 182,570.05 claim 

278. During the course of the project, FBOP delayed the completion. 

279. As a result, the parties extended the period of performance by four bi-lateral 

modifications to the contract, ultimately resulting in a revised contractual completion date 

of September 6, 2018. 

280. As result of these delays, HCIC suffered $ 182,570.05 in additional costs that were 

compensable under the contract. 
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281. In exchange for a waiver of HCIC’s monetary claim, FBOP agreed to allow HCIC to 

perform its work, completing each building one at a time so that all work could be 

completed by September 6, 2018. 

282. FBOP did not allow HCIC to perform its work, completing each building, one at a time by 

September 6, 2018. 

283. At the time FBOP accepted HCIC’s waiver of claims, it knew full well that it would not 

allow HCIC to perform its work, completing each building, one at a time by September 6, 

2018. 

284. At the time FBOP accepted HCIC’s waiver of claims, it knew full well that it would was 

going to charge HCIC $ 800.32 per day in liquidated damages while simultaneously 

continuing to delay the project completion beyond the agreed completion date of 

September 6, 2018. 

285. At the time FBOP accepted HCIC’s waiver of claims, it knew full well that it would drain 

contract funds intended to pay for labor and materials through the assessment of liquidated 

damages, leaving HCIC and/or HCIC’s surety on the hook to pay for labor and materials that 

was supposed to have been paid for by FBOP. 

286. As shown above, HCIC reasonably believed that it would be able to complete the work 

on September 6, 2019 in exchange for work performed. 

287. Unbeknownst to HCIC, FBOP never intended to allow this to happen. 

288. Had HCIC known FBOP’s true intentions, HCIC would not have waived its claim. 

289. Because there was no meeting of the minds between the parties, HCIC is entitled to 

rescind its $ 182,570.05 waiver of actual costs incurred for the period of extended 
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performance covered by the four bi-lateral modifications to the contract, ultimately 

resulting in a revised contractual completion date of September 6, 2018.   

PRAYER FOR RELIEF 

Wherefore, HCIC respectfully asks that the Court:  

Award HCIC a money judgment in the amount of: 

As to Count I: 

$ 480, 821.74 in actual damages incurred through September 6, 2018, plus $ $288,173.07 in 

actual damages incurred from September 7, 2018 to date, plus such additional actual damages 

as may be incurred by HCIC during the pendency of this case. 

As to Count II: 

 $ 421,768.00 in liquidated damages assessed against HCIC to date, plus an additional $ 800.32 

per day while this case remains pending. 

As to Count III: 

$ 460,122.69 in damages for lost profits. 

As to Count IV: 

$ 182,570.05 in actual damages incurred for the period of extended performance covered by 

the four bi-lateral modifications to the contract, ultimately resulting in a revised contractual 

completion date of September 5, 2018.   

Therefore, HCIC respectfully asks that the Court award HCIC a money judgment in the amount 

of $ 1,833,455.49 plus such additional costs that may be incurred during the pendency of these 

proceedings against FBOP, and that HCIC be awarded damages and such other relief as may be 

deemed appropriate. 
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Dated: March 2, 2020  

Respectfully submitted, 

 

Frank V. Reilly, Attorney for Plaintiff HCIC 
101 NE 3rd Avenue 
Suite 1500 
Fort Lauderdale, FL 33301 
(561) 400-0072 phone 
(954) 691-3098 fax 
frank@frankvreilly.com 
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