
UNITED STATES OF AMERICA 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION  
__________________________________________ 

UNITED STATES OF AMERICA, 
 
 Plaintiff,                                                                   File No. 2:73-CV-26 
 
and Hon. Paul L. Maloney 
 
BAY MILLS INDIAN COMMUNITY, SAULT  
STE. MARIE TRIBE OF CHIPPEWA INDIANS, 
GRAND TRAVERSE BAND OF OTTAWA AND 
CHIPPEWA INDIANS, LITTLE RIVER BAND OF 
OTTAWA INDIANS, and LITTLE TRAVERSE BAY 
BANDS OF ODAWA INDIANS, 
 
 Plaintiffs-Intervenors, 
 
vs. 
 
STATE OF MICHIGAN, et al., 
 
 Defendants. 
  

 
COALITION TO PROTECT MICHIGAN RESOURCES’  

MOTION FOR LEAVE TO FILE AMICUS CURIAE RESPONSE BRIEF 
  
 

The Coalition to Protect Michigan Resources (“CPMR”), on behalf of itself and its 

members, in support of the motion for extension filed by six parties to the 2000 Consent Decree 

in this case and in opposition to the motion for extension of the 2000 Consent Decree (“Consent 

Decree”), states the following: 

1. CPMR is a nonprofit membership organization that represents numerous Michigan-

based sport fishing, boating, and conservancy groups. The Court previously granted 

CPMR status as an amicus curiae in this case. 
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2. As a representative of some or all of the organizations who are now members of the 

organization, CPMR has been involved in this case since 1979. CPMR itself has held 

to have amicus curiae status in this case since 2007. 

3. The issues CPMR wishes to address are presented by the motion filed by the six parties 

seeking an extension of the Consent Decree until December 31, 2020 and the motion 

filed by the Sault Ste. Marie Tribe of Chippewa Indians’ (“Sault Tribe”) seeking  a 

ninety-day extension of the Consent Decree, but with conditions on any subsequent 

extension, should one be necessary. 

4. As explained further in its accompanying brief, CPMR or its predecessors have been 

directly involved and engaged in the negotiations that lead to the 1985 Consent Decree 

and the 2000 Consent Decree.  It has a perspective on the matters before the Court that 

may assist the Court in deciding the issues presented in the competing motions by 

addressing the history of the 2000 Consent Decree, the current conditions of the fishery 

and various aspects of the issues related to co-management of the 1836 Treaty waters 

and the circumstances that have resulted in delay in a negotiated agreement. 

5. Section 7.3(c) of the Local Civil Rules for the Western District of Michigan provides 

that a party opposing a non-dispositive motion shall file a response within fourteen 

days. A party must be granted leave of the court in order to file a response. While the 

CPMR supports the six party motion for an extension, it opposes the motion of the 

Sault Tribe. 
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WHEREFORE, pursuant to Section 7.3(c), CPMR asks the Court to grant it leave to file the 

proposed amicus curiae response brief, attached as Attachment 1. 

Respectfully submitted, 

Date: July 8, 2020   By:  /s/ Stephen O. Schultz 
      Stephen O. Schultz (P29084) 
      Christopher S. Patterson (P74350) 

Fahey Schultz Burzych Rhodes PLC 
4151 Okemos Road 
Okemos, Michigan 48864 
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The Coalition to Protect Michigan Resources (“CPMR”) is a nonprofit membership 

organization that represents numerous Michigan-based sport fishing, boating, and conservancy 

groups. As a successor to some of the organizations it represents, CPMR’s involvement in this 

case dates back to 1979. CPMR is currently an amicus and has been since 2007. (ECF No. 1783). 

This Court recently confirmed CPMR’s amicus status. (ECF No. 1875). 

The CPMR files this brief to aid the Court in consideration of the two competing motions 

to extend the current Consent Decree applicable to the 1836 Treaty waters of the Great Lakes. For 

the reasons set forth below, the CPMR suggests that this Court grant the Motion filed by the six 

Parties supporting it and reject the motion for extension filed by the Sault Ste. Marie Tribe of 

Chippewa Indians (“Sault Tribe”). 
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BACKGROUND 

This case began over 47 years ago when the United States of America commenced 

litigation in this Court against the State of Michigan asserting that the Bay Mills Indian Community 

had a treaty right to fish in certain waters of the Great Lakes, with such right alleged by virtue of 

the Treaty with the Ottawa and Chippewa Nation of 1836 (the “1836 Treaty”). The Bay Mills 

Indian Community (“Bay Mills”) and Sault Tribe intervened immediately thereafter.1 

On May 7, 1979, Judge Noel Fox issued a decision analyzing the 1836 Treaty as a 

contractual agreement, holding that it retained and reserved to Bay Mills and the Sault Tribe both 

commercial and subsistence fishing rights on the Great Lakes. United States  v. Michigan, 471 F. 

Supp 192, 260 (W.D. Mich. 1979). Ultimately, the treaty right was confirmed by the Sixth Circuit 

Court of Appeals, but with a holding that differed in significant ways from that of Judge Fox. 

United States v. Michigan, 653 F.2d 277 (6th Cir. 1981).   

In 1981, Judge Richard Enslen replaced Judge Fox as the presiding Judge in this case. From 

1981 to 1984, numerous motions were filed and proceedings heard regarding annual closures of 

certain areas of the Great Lakes to address overharvest of the fisheries’ resources. Between 1983 

and 1984, the Parties’ motion practice before the Court was extensive, as a “racehorse” fishery 

among treaty and non-treaty users of the resource existed. With no specific allocations between 

competing users, this Court was continually involved.  

In 1983, Bay Mills and the Sault Tribe filed a motion to allocate the fishery resource 

between treaty and non-treaty users (Exhibit A). The Sault Tribe and Bay Mills sought 

 

1 Given the date of this case, all orders are not available on PACER. Certain of this case’s pleadings 
and orders have been placed in a federal court archive in the State of Missouri. 
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quantification of the Tribes’ treaty right. Id. at 6. In support of their requested relief, the Tribes 

relied upon Washington v. Washington State Commercial Passenger Fishing Vessel Ass'n., 443 

U.S. 658 (1979) to invoke this Court’s equitable jurisdiction for allocation of the resource. (Exhibit 

A at 7-8). The Tribes asked this Court “to allocate the resource in a manner similar to that which 

was upheld” in Fishing Vessel Ass'n. (Exhibit A at 9). The Tribes proposed a “management plan” 

to effectuate this equitable division, which was premised on a roughly 50-50 division of the 

resource as was the basis in the Washington litigation.  

During consideration of the motion, the Court asked if negotiations might be fruitful and 

whether a Special Master might aid the parties and inform the Court as negotiations progressed. 

Using this process, the parties successfully concluded negotiation of a proposed Consent Decree 

in March, 1985. 

After a bifurcated trial to address a later objection by Bay Mills to the negotiated Consent 

Decree, the Court issued an opinion and order deeming the 1985 Consent Decree  an equitable 

allocation of the resource that vindicated the Tribes’ treaty right.2  Judge Enslen opined that “[o]ne 

of the immediate problems presented, then, in 1979 and in the years which followed was and is 

how to share this treasured resource without diminishing or depleting it, and within the legal rights 

of the competing users.” United States v. Michigan, 12 I.L.R. 3079, 3079 (W.D. Mich. 1985). 

Judge Enslen concluded that the 1985 Consent Decree was an appropriate allocation of the 

resource that vindicated the Tribes’ treaty right, noting that to hold otherwise would allow “the 

‘racehorse’ fishery [to] continue[ ] without abatement.” Id. at 3087. 

 

2 The Decree and Court’s Order included exclusive zones separating treaty and non-treaty users 
in limited areas of the 1836 Treaty Waters. 
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As expiration of the 1985 Consent Decree approached, the Parties worked towards a new 

decree. With the assistance again of a Special Master, the Parties negotiated, and this Court 

entered, the 2000 Consent Decree that is the subject of the current motions. As with the 1985 

Decree, the current Decree sets forth terms and conditions applicable to tribal and state-licensed 

fishers. An important premise of both decrees is the recognition that the State and Tribes are co-

managers of the resource with treaty users and non-treaty users alike having a right to a portion of 

the resource. More specifically, the Parties mutually assented to similar 50-50 allocation in the 

current Decree. The Parties have operated under these circumstances for almost 35 years. Until the 

Sault Tribe announced its change of position in its motion in favor of removing exclusive zones 

and implicitly disavowing the equitable allocations long held by the Parties, the Parties appeared 

to be focused on negotiating the remaining core issues and implementing a successor decree 

without the years of litigation that may now be on the horizon. 
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THE CURRENT MOTIONS FOR EXTENSION 

Two motions are pending before this Court, both seeking to extend the current Decree for 

a limited period of time, but with significantly different implications for the Parties. Six of the 

Parties in this case and the Sault Tribe ask this Court for an extension of the 2000 Consent Decree 

(“Decree”) that has applied to fishing in the Great Lakes by tribal and state licensed fishers for 

close to 20 years. (ECF No. 1458). The current Decree will expire on August 8, 2020 and no 

successor decree has been negotiated.3 Six of the parties to this case seek an extension of the 

current Decree until December 31, 2020, thereby maintaining the status quo during continued 

negotiations between the Parties. (ECF No. 1880) Though the CPMR believes that more time than 

this will be necessary to complete negotiations, it agrees that such an extension is both necessary 

and appropriate.  

The motion filed by the Sault Tribe asks this Court to extend the current Decree for a period 

of ninety days. In Sault Tribe’s motion, any extension is conditioned upon the Court also holding 

that any additional extension be without enforcement of critical provisions in the current Decree. 

CPMR does not object to an extension of the current Decree as such is warranted. As CPMR raised 

to this Court previously (see ECF No. 1864), the Parties may be best served by a good faith 

negotiated settlement, and more time is needed. 

Sault Tribe’s request is disingenuous, however. While Sault Tribe’s request asserts that 

that the “changed circumstances” warranting “a ninety day” extension is the result of delays due 

to COVID-19, the real need for an extension is simply due to the failure of negotiations to date.  

 
3 Though the parties have held several negotiating sessions since September, 2019, not a single 
issue related to a successor decree has been agreed upon. 
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In particular, the need for an extension is due, in part, to the failure of the Sault Tribe to disclose 

its position on allocation of the fishery.   

Any attempt to reach a negotiated settlement for continued co-management of the 1836 

Treaty waters requires resolution of certain core issues.4 While Sault Tribe’s motion focuses on 

COVID-19, it  also slips in a request for the removal of exclusive zones from the current Decree 

as a condition for extension. That request is actually a direct attack on the fundamental principle 

of the past Decrees and orders of this Court, which held that the fishery resources of the Great 

Lakes are an allocated resource shared between the Parties. The Sault Tribe’s goal in requesting 

deletion of any exclusive zonal allocation of the fishery is part and parcel of a strategy to eliminate 

the concept of a shared resource between tribally licensed and State licensed fishers. It seeks an 

end to the allocation of the fishery.  Such would impose a significant adverse impact on both the 

other Tribes and on non-treaty users. See United States v. Michigan, 12 I.L.R. 3079, 3088 (W.D. 

Mich. 1985).  

Since at least the 1980s, the Sault Tribe—along with all other Parties—has accepted the 

position that the treaty right reserved in the 1836 Treaty is not one that entitles any party to up to 

100% of the fishery resource in the Treaty waters. Instead, the Sault Tribe’s position, until recently, 

has been consistent with that of all of the other Parties that the resource is equitably allocated on a 

roughly 50-50 basis. This position forms the basis of the 1985 and the 2000 Consent Decrees, 

wherein the fishery resource was generally allocated 50-50 among the Parties. See United States 

v. Michigan, 12 I.L.R. at 3088. This common position among the Parties was never challenged by 

 
4 These issues have been consistent since 1983. The Table of Contents of the 2000 Decree provides 
an overview of the substantive areas. 
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the Sault Tribe when the State of Michigan first raised negotiation of a successor decree as early 

as 2017 (Exhibit B). The Parties thus prepared for extensive negotiations of a successor decree. 

Not until Sault Tribe objected to an extension of the current Decree and filed its current 

motion in June 2020 did it unveil its position that exclusive zones must be removed from the 

current Decree, thereby rejecting an equitable allocation of the resource as well. The Sault Tribe 

was the “avaricious pike lurking in the lily pads,”5 never disclosing its change of position even 

though allocation of the resource was raised early and often by the Parties.6   

While it appears that the Parties may now be forced to litigate core issues as to this shared 

resource, the fishery will be left without a basis for co-management and conservation if the current 

Decree is not extended. In addition, if the status quo is not maintained and the Court finds that the 

fishery resource is indeed a shared one, several of the parties, including one or more Tribes and 

the State, will suffer irreparable harm by the take of the resource by the Sault Tribe while the 

question of the allocation of the resource is litigated. The fish, once caught, are gone forever. 

Accordingly, this Court should grant an extension of the Current Decree to continue the 

status quo while the parties continue to pursue a negotiated agreement but deny Sault Tribe’s 

condition-limited 90-day request. The extension of the current Decree should continue until: (1) a 

successor decree is reached; or (2) this Court reaches a final decision regarding the issues of 

exclusive zones and allocation of the resource, or (3) further order of the Court. 

 

 

5 Attributed to Theodore W. Swift. 
6 One can only speculate that it did so in order to reap the rewards of an unregulated fishery as of 
August 9, 2020, intending thereby to fish in areas of the fishery where other Tribes held exclusive 
sway or where sport fishers pursued the State’s allocation of the shared resource. 
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APPLICABLE LAW 

A consent decree is “essentially a settlement agreement subject to continued judicial 

policing.” Williams v. Vukovich, 720 F.2d 909, 920 (6th Cir. 1983); see also Vanguards of 

Cleveland v. City of Cleveland, 23 F.3d 1013, 1017 (6th Cir.1994). Federal Rule of Civil Procedure 

60(b)(5) provides for modification of a consent decree. Under Rule 60(b)(5), a modification may 

be granted “on motion and upon such terms as are just.” Terms that are just for modification 

include where “‘changed circumstances’ subvert its intended purpose.” Williams, 720 F.2d at 920 

(citations omitted). See also Rufo v. Inmates of the Suffolk Cty. Jail, 502 U.S. 367 (1992). In 

reviewing the modification of a consent decree, the Court is “not bound under all circumstances 

by the terms contained within the four corners of the parties’ agreement.” Waste Mgmt. of Ohio v. 

City of Dayton, 132 F.3d 1142, 1146 (6th Cir. 1997) (quoting Lorain NAACP v. Lorain Bd. of 

Educ., 979 F.2d 1141, 1148 (6th Cir. 1992).  
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ARGUMENT 

I. Sault Tribe’s exclusive zone and allocation positions are the actual “changed 
circumstances” that frustrate the parties’ attempt to reach a negotiated settlement 
and warrant an extension of the current decree. 

All Parties to this case seek an extension of the current Decree if a successor decree has 

not been reached before August 8, 2020. Six of the parties appear prepared to continue good faith 

discussions on the core areas that must be resolved to continue the 35 years of co-management of 

a shared fishery resource. That motion should be granted by the Court. 

In the Sault Tribe’s brief in support of its request for a 90-day extension of the current 

Decree, they argue that only the delay in negotiations due to the recent COVID-19 pandemic 

justifies an extension. After that is accounted for, they argue that the current Decree should not be 

continued. Although the pandemic may have caused delays and complications in negotiating an 

agreement, it is not the principal reason a new agreement has not been reached. Instead, the 

overwhelming majority of the delay in negotiating a new agreement has been the result of the 

failure of the parties to  disclose their positions until the eve of the current Decree’s expiration. As 

is apparent from its motion and actions to date, the Sault Tribe now seeks to end any allocation of 

the fishery resource, reserving to itself the right to fish wherever and whenever it so chooses. 

Implicit in its objection to any continuation of any exclusive zones or exclusions after a 90-day 

extension is its demand for an end to the concept of a shared resource between the Tribes and the 

State. Further, it also rejects the “home waters” concept contained in the current Decree, thus 

tearing apart the relationships between the public and specific Tribes that have worked to share the 

resource for the past twenty years. 

This change in position appears to have significantly impacted the last three years of the 

parties’ relationship and the need for timely negotiations. The State of Michigan first raised a 
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framework for negotiation of a successor decree in 2017. (Exhibit B). No objection was raised by 

the United States or the Tribes, though negotiations were not agreed to by the Tribes until August 

2019. Knowing now the Sault Tribe’s position, the delay in starting negotiations is understood. 90 

days is not sufficiently tailored to the now understood circumstances. Either more time to negotiate 

is necessary or an even longer extension of the status quo may be required, as litigation may now 

be necessary to settle the issue of allocation, as was done by Judge Enslen. If the Sault Tribe is 

committed to claiming whatever part of the Great Lakes fishery resource it thinks it needs, the 

current Decree must be continued until this Court decides that claim or a successor decree is 

reached. 

The Sault Tribe argues that the current Decree can end without incident (ECF No. 1883 at 

9, citing to United States v. Michigan, 653 F.2d 277, 279 (6th Cir. 1981). Such position ignores 

the past 35 years of co-management and equitable allocation of the fishery resource. It also fails 

to consider the last three years lost not addressing a new claim for a separate sovereign regulation 

of the fishery. With Sault Tribe’s position that it will not be bound by an allocation of a shared 

resource as originally requested in the 1983 Motion, as set forth in 35 years of holdings by this 

Court, an understanding between the parties will come to an end in the middle of a fishing season. 

The absence of joint regulation and understanding regarding the resource could lead to the same 

kind of disputes over closures, allocations, and conflict among treaty users, among the Tribes, and 

with non-treaty users that this Court dealt with routinely through the 1980s. Finally, a new 

racehorse fishery is not out of the question and is exactly what Judge Enslen attempted to mitigate 

through entry of the 1985 Consent Decree. United States v. Michigan, 12 I.L.R. at 3086-87. 

The 90-day extension requested by the Sault Tribe is not suitably tailored to the 

circumstances that warrant the modification. See Vanguards of Cleveland, 23 F.3d 1013, 1020 (6th 
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Cir. 1994). The Treaty waters have not experienced gear conflict for most of the past 35 years. 

Tribal and non-tribal users have worked and fished together with a developed understanding that 

has served both well. Tribal “home waters” have contributed to that understanding. To grant the 

Sault Tribe’s motion, with its end to the status quo as of November 8, is to undo 35 years of 

progress.  

Sault Tribe’s now disclosed approach has caused the parties to lose three years attempting 

to negotiate a successor decree, when a departure from the accepted 50-50 allocation of the 

resource and co-management could have been litigated. The issue of allocation was contested by 

the Parties in 1983, resulting in almost two years of litigation. At this point, 90 days is not sufficient 

under the circumstances to deal with the issues of exclusive zones and allocations or the Sault 

Tribe’s claims. While CPMR agrees that an extension is needed, such extension must continue 

until this Court makes a determination on the issues of allocation and exclusive zones or a 

successor decree is reached.7 

II. The Sault Tribe position hints at the absence of clean hands. 

The Sault Tribe’s apparent approach, which we believe has actually  created the change in 

circumstances, may not have been undertaken in good faith. The Court should consider whether  a 

party so benefit from such actions. A court of equity should not provide relief to a party who has 

acted with inequity regarding the matter for which it seeks relief. Id. In Precision Instrument 

Manufacturing Co. v. Auto. Maint. Mach. Co., 324 U.S. 806, 814 (1945), the Supreme Court noted 

 

7 Rule 65 of the Federal Rules of Civil Procedure provides the Court the authority to issue a 
preliminary injunction or temporary restraining order as it deems necessary, including “ to preserve 
the relative positions of the parties until a trial on the merits can be held.” Univ. of Texas v. 
Camenisch, 451 U.S. 390, 395 (1981). The four factors that this Court reviews for purposes of 
issuing an injunction all weigh in favor of continuing the current Decree. 
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that when the public interest is involved in a suit in equity, the clean hands doctrine “assumes even 

wider and more significant proportions,” since it would avoid an injury to the public. Id. at 815. 

Notably, the public interest here may also be implicated by the interests of some of the other 

Parties, who may not share the Sault Tribe’s position. 

III. Sault Tribe misrepresents Judge Fox’s opinion. 

Sault Tribe’s Motion and Brief focus upon Judge Fox’s 1979 decision.  According to Sault 

Tribe, the Tribes may exercise an aboriginal right to fish “without regulation by the State of 

Michigan.” (ECF No. 1883 at 216). Sault Tribe fails to make clear that Judge Fox’s decision was 

appealed to the Sixth Circuit, where it was reversed in part. The Sixth Circuit held that the State 

can regulate treaty fishing where it is “a necessary conservation measure,” “the least restrictive 

alternative method available for preserving fisheries in the Great Lakes from irreparable harm,” 

and does “not discriminatorily harm Indian fishing or favor other classes of fishermen.” United 

States v. Michigan, 653 F.2d 277, 279 (6th Cir. 1981). Since over-fishing and irreparable harm 

may well be likely in the absence of a consent decree, further extensive litigation before this Court 

may well be likely. 

 The Sault Tribe attempts to quickly expand Judge Fox’s opinion by arguing that it was 

“determined that each tribe has a collective and indivisible right to fishing the 1836 ceded waters, 

as there were never any separate fishing areas for individual tribes within those waters.” ()). Judge 

Fox’s opinion on this issue is pure dicta, however, and was not affirmed by the appellate court.  

“[O]nly holdings are binding, not dicta.” Wright v. Spaulding, 939 F.3d 695, 700 (6th Cir. 2019). 

Even under the law of the case doctrine, “courts have ruled the law of the case doctrine does not 

apply to dicta.” Matter of Grand Valley Sport & Marine, Inc. v. Hoerner, 143 B.R. 840, 854 

(Bankr. W.D. Mich. 1992) (citation omitted). “[T]he doctrine applies only if the . . . court ‘either 
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expressly or by necessary implication decides an issue.’ If the statement is not necessary to the 

outcome, it is dicta and nonbinding.” Haddad v. Alexander, Selmanski, Danner & Fioritto, PLLC, 

758 F.3d 777, 781 (6th Cir. 2014) (citation omitted). 

Judge Fox was presented with the following issues in 1979 : (1) “[w]hether the Indians 

reserved or retained fishing rights in the Great Lakes waters . . . under the Treaty of 1836;” (2) 

whether “those rights [were] abrogated in whole or in part by the Treaty of 1855;” and (3) 

“[a]ssuming those reserved fishing rights were not abrogated, [whether] . . . the State posess[es] 

any jurisdiction to regulate the exercise of those rights by treaty tribe members.” United States v. 

Michigan, 471 F. Supp. at 219. Although the question of whether the Tribes retained a right to fish 

in the Treaty waters was at issue in the case, the scope of that right (other than whether it could be 

regulated by the State) was not at issue. The Parties never presented the issue of whether the Treaty 

right was collective and indivisible among the Tribes. Although Judge Fox opined as to the scope 

of the treaty fishing right, this analysis was not relevant to his conclusion that the Tribes retained 

fishing rights and that those rights were not subject to regulation by the State (the latter being 

modified by the Sixth Circuit on appeal). Because these determinations by Judge Fox were not 

necessary to the resolution of the issues presented, they are dicta and are not binding on this Court. 

Thus, the Sault Tribe misrepresents Judge Fox’s decision and its bearing on exclusive zones and 

allocations, and these issues are not properly before the Court on the Sault Tribe’s motion. 
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CONCLUSION AND RELIEF REQUESTED 

CPMR requests that this Court deny Sault Tribe’s motion and instead extend the current 

Decree, as requested by the six Parties, until the issues of allocation and exclusive zones are 

litigated, until the parties otherwise reach a successor decree, or until further order of the Court.  
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UNITED STATES OF AMERICA 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
__________________________________________ 

UNITED STATES OF AMERICA, 

Plaintiff,   File No. 2:73-CV-26 

and Hon. Paul L. Maloney 

BAY MILLS INDIAN COMMUNITY, SAULT 
STE. MARIE TRIBE OF CHIPPEWA INDIANS, 
GRAND TRAVERSE BAND OF OTTAWA AND 
CHIPPEWA INDIANS, LITTLE RIVER BAND OF 
OTTAWA INDIANS, and LITTLE TRAVERSE BAY 
BANDS OF ODAWA INDIANS, 

Plaintiffs-Intervenors, 

vs. 

STATE OF MICHIGAN, et al., 

Defendants. 

INDEX OF EXHIBITS 

Exhibit A – Bay Mills and Sault Tribe’s Motion to Allocate the Fishery United States v. 
              Michigan, No. 2:73-cv-00026-PLM (W.D. Mich. July 3, 2007) 

Exhibit B – State of Michigan’s Proposed Discussions on Negotiation for Successor Decree in 
             2017, 2018, and 2019 

Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10718   Page 19 of 67



EXHIBIT
 A 

Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10719   Page 20 of 67



Exhibit ACase 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10720   Page 21 of 67



Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10721   Page 22 of 67



Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10722   Page 23 of 67



Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10723   Page 24 of 67



Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10724   Page 25 of 67



Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10725   Page 26 of 67



Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10726   Page 27 of 67



Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10727   Page 28 of 67



Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10728   Page 29 of 67



Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10729   Page 30 of 67



Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10730   Page 31 of 67



EXHIBIT
 B 

Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10731   Page 32 of 67



Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10732   Page 33 of 67



Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10733   Page 34 of 67



Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10734   Page 35 of 67



Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10735   Page 36 of 67



Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10736   Page 37 of 67



Case 2:73-cv-00026-PLM   ECF No. 1886-1 filed 07/08/20   PageID.10737   Page 38 of 67



 

 

 

VI.    *MINUTES 

 
A. August 24, 2017 – Reaffirm 
B.  May 24, 2018 – Reaffirm      

 

Action Requested:  The Executive Council reaffirms the August 24, 
2017 minutes which were approved during the September 26, 2017 – 
June 21, 2018 poll and reaffirms the May 24, 2018 minutes which were 
approved during the June 15 – 25, 2018 poll. 
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VII.    GREAT LAKES 
 

                 A.  Reports 
 

1. Technical Fisheries Committee 

2. Joint Law Enforcement Committee 

As of packets being mailed, the LEC had indicated they will be giving a Power Point 
Presentation at the August 23, 2018 meeting and as in past, it is assumed the TFC will do 
one as well. 
   
 
Action Requested:  NO Action Required.  
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VII. GREAT LAKES 
 

B.   Old Business 
 
1. MH-1,2 Lake Trout Harvest Limits 

 
On July 11, 2018, the State of Michigan sent a letter to the Parties with a proposal to 
resolve the penalty for the State’s 2016 exceedance of the lake trout harvest limit in MH-
1 and to establish official lake trout harvest limits for 2017 and 2018 in MH-1 and MH-2.  
The proposal is attached and summarized below as the action requested.  

 
 
Action Requested:  Penalty for State’s exceedance of the lake trout 
harvest limit in MH-1 be applied proportionally across MH-1 and 
MH-2.  Lake trout harvest limits for MH-1 and MH-2 in 2017 be set 
at levels 15% higher than 2016 levels, and 2018 harvest limits be set 
at levels 15% higher than 2017 levels.   
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VII. GREAT LAKES 
 

C.  New Business 
 
 1. MH-1 Lake Trout Stocking  

 
Per Section IX.D.2 of the 2000 Consent Decree the State of Michigan stocks 100,000 
yearling lake trout annually in management unit MH-1 of Lake Huron.  Since 2002 the 
Marquette State Fish Hatchery has been rearing and stocking these lake trout.  These fish 
have been marked with an adipose fin clip and coded wire tag.  Because of a recent 
positive finding for the virus known to cause epizootic epitheliotropic disease (EEDv) 
and the risk associated with potentially transferring the virus, the U.S. Fish and Wildlife 
Service (USFWS) has determined that they will no longer bring the mass marking trailer 
to mark lake trout at the Marquette State Fish Hatchery.  At the State of Michigan’s 
request, the USFWS has agreed to rear and stock the lake trout in MH-1 for the duration 
of the 2000 Consent Decree.  This is possible because of increased natural reproduction 
of lake trout and a commensurate decrease in lake trout rearing assignments at Federal 
hatcheries.  However, the USFWS currently only has enough lake trout in their hatchery 
system to cover half (50,000) of the assignment for 2019.  Thus, in 2019 the Marquette 
State Fish Hatchery will rear and stock the remaining 50,000 fish needed to meet the 
Consent Decree requirement.  The lake trout from the Marquette State Fish Hatchery will 
be hand clipped (no coded wire tag) in the summer of 2018.  In 2020 the USFWS will 
rear and stock the full 100,000 lake trout in MH-1.  All fish stocked will be Seneca-strain, 
which have been stocked since 2004.  A memorandum of understanding formalizing this 
arrangement is pending.  
 
 
Action Requested:  NO Action Necessary.  
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VII. GREAT LAKES 
 

C.  New Business 
 
2. State of Michigan Electronic Wholesale 

Reporting System 
 

On June 21, 2018 the State of Michigan sent a letter to the Parties notifying them of the 
implementation timeline for the various modules of a new electronic reporting platform.  
The electronic Wholesale Reporting System was the first module to be implemented in 
July of 2018.  To build off the information provided in that letter, we will have staff 
present a brief overview of the new system.  
 
  
Action Requested:  NO action necessary.  
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VII. GREAT LAKES 
 

C.  New Business 
 
3. *Net Marking Requirements 

 
Law enforcement representing state and tribal interest have responded to numerous 
complaints of unmarked/improperly marked nets, vessel entanglements, and vandalism of 
nets.  Many of these complaints are a result of poor net markings and/or difficulty in 
determining the type of net and what direction the net is running.  Entanglements can be 
dangerous and have resulted in injury and death.  It has also left boaters having to cut their 
way out of nets, making the situation appear to be vandalism if not reported as an 
entanglement.  Officers have also observed shallow set nets run over by boats where the 
operator was not able to either see the markings or did not know what direction the net was 
running causing damage to nets. The Law Enforcement Committee (LEC) recognizes that 
a lack of commercial fishing/net knowledge by the non-commercial fishing public in many 
instances is an issue as well.   
 
At the September 29, 2016 LEC meeting the committee began discussions regarding net 
markings.  The LEC looked at the possibility of unifying markings between state and tribal 
trap nets and developing a better color scheme with additional markings to identify gill 
nets and the direction they are set.  Tribal officers brought the discussion to their respective 
tribal conservation committees and the LEC outlined recommendations at the 2017 
Executive Council meeting.  In January of 2018, the LEC brought the recommendations to 
the CORA Board meeting.  Further information was requested of the proposed 
recommendation for change.  During the summer of 2018, the LEC began testing net 
markings with orange, yellow, and green flagging combinations for gill nets and has agreed 
to recommend adding markings to tribal trap nets that are similar to those currently used 
on state trap nets.  It should be noted that some fishers have already adopted additional 
markings and color schemes recognizing better visibility.  
 
The LEC believes that this action will improve public recognition of nets, increase public 
safety, and decrease net damage and loss to fishers. 
 
Action Requested:  NO action necessary.  
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VII.  GREAT LAKES 

 C.    New Business 
 

                 4.  *2020 Consent Decree Negotiations 
  

At the August 2016 and 2017 Executive Council meeting the Parties discussed the 
possibility of interest-based negotiation training and other issues related to preparation for 
2020 negotiations. A successful training session was held in May 2017, but representatives 
from all Parties were not present. The State of Michigan values our long-term working 
relationship as co-managers and wishes to continue discussing common ground regarding 
the framework for the negotiation process. 
  
Action Requested:  The State of Michigan requests that the Executive 
Council designate a representative from each party to collaboratively: 

• Identify a target date to initiate 2020 negotiations 

• Discuss acceptable meeting locations, allocation of expenses, and 
need for a confidentiality agreement 

• Seek consensus for a default plan should the new Decree not be 
finalized prior to the expiration of the 2000 Decree 

If the Executive Council agrees to form a committee, we request that 
recommendations be completed by December 1, 2018 and the Executive 
Council decide on the recommendations by February 1, 2019. A decision 
is recommended to be captured with an agreement in principle or some 
other legal instrument. 
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VIII. INLAND 

 A.   Reports 
 

1.    Inland Fisheries Committee 
2.    Wildlife Technical Committee 
3.    Consultation Process Committee 

 
Verbal reports will be given at the August 23, 2018 meeting by the Committees.  

  
Action Requested:  NO action required.  
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VIII. INLAND 

B.   Old Business 
  

1. Black Lake Sturgeon Harvest Stipulation 
This was placed on the agenda by the Little Traverse Bay Bands during the August 2017 
meeting, however it was tabled.  This is placed on the agenda for the 2018 meeting and if 
it is no longer necessary or Parties not ready to discuss, it can be removed from the 
agenda or tabled for the 2019 meeting.   
 
 
Action Requested:  Action necessary as Executive Council deems 
necessary. 
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VIII. INLAND 

C.   New Business 
  

1. Chronic Waste Disease (CWD) Update 
CWD was first discovered in the Lower Peninsula in 2015.  Since then, actions have been 
taken to limit the spread and monitor the current distribution of the disease.  To date, we 
have tested over 31,000 deer in Michigan.  Of those tested, we have confirmed 60 deer 
positive for CWD. 

In addition to direct consultation with tribal governments, including a special meeting 
held in Petoskey on April 26 and convening the Wildlife Technical Committee meeting 
on July 11, we have conducted extensive discussions with stakeholder groups and held 
public meetings on the topic to solicit input on actions that could be taken to manage this 
disease.    

On August 9, 2018, the Natural Resources Commission will consider new CWD 
management recommendations and regulations for the 2018 fall deer season.  We will 
have staff present a brief overview on the history of the issue, public and tribal 
engagement on forming the regulations, and the current deer regulations in Michigan 
developed to address CWD.  

  
Action Requested:  NO action required. 
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VI. *MINUTES 
 

A.   August 24, 2017 – REAFFIRM 
B.   May 24, 2018 – REAFFIRM 
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VII.  GREAT LAKES 
 

A.   Reports 
 

1. Technical Fisheries Committee 
2. Joint Law Enforcement Committee 
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VII.  GREAT LAKES 
 

B.   Old Business 
 

1. MH-1, 2 Lake Trout Harvest   
   Limits 
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VII.  GREAT LAKES 
 

C.   New Business 
 

                       1.   MH-1 Lake Trout Stocking 
   2.   State of Michigan Electronic 
                 Wholesale Reporting System  

                       3.  *Net Marking Requirements 
    4.   *2020 Consent Decree           
                                  Negotiations 
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VIII. INLAND 
 

A.    Reports 
 

1.   Inland Fisheries Committee 
2.   Wildlife Technical Committee 
3.    Consultation Process Committee  
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VIII.       INLAND 
 

B.  Old Business 
 

1.  Black Lake Sturgeon Harvest    
Stipulation 

(Tabled from Last Year)  
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VIII.       INLAND 

 
C.  New Business 

 
2. Chronic Waste Disease (CWD) 

   Update  
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IX. PUBLIC COMMENTS 
 
 
 
 
 
 

X. *DATE/LOCATION OF NEXT MEETING 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

XI. *ADJOURNMENT 
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