
IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 

HCIC ENTERPRISES, LLC,   ) 
d/b/a HCI GENERAL CONTRACTORS, ) 
      )     
  Plaintiff,   )     
      ) 
 v.     )    No. 18-1943C 
      )   (Judge Kaplan) 
THE UNITED STATES,   ) 
      ) 
  Defendant.   ) 
  

DEFENDANT’S REPLY TO PLAINTIFFS’ RESPONSE TO  
DEFENDANT’S CROSS MOTION FOR SUMMARY JUDGMENT  

 
 Pursuant to Rule 56 of the Rules of the United States Court of Federal Claims (RCFC), 

defendant, the United States, respectfully submits the following Reply Brief in Support of its 

Cross Motion for Summary Judgment (Defendant’s Cross Motion).   

INTRODUCTION 

 The Government is entitled to partial summary judgment because the contract and 

supporting documents clearly provide that only two escorts would be provided and that, as a 

result, HCIC would not be allowed to work on more than one roof at a time.   

 In its response, HCIC completely fails to discuss the selective portions of the contract 

that it relied upon in its original motion, but instead seems to contend that the schedule somehow 

obligated the Government to allow HCIC to work all the roofs at once to complete the project 

within the 365 calendar day period of performance provided in the contract.   But HCIC’s 

contention fails because the contract and its supporting documents, including the schedule that 

HCIC relies upon, make clear that the Government would only provide two escorts and that 

HCIC would only be allowed to work on one roof at a time. 

As a result, our motion for partial summary judgment should be granted and HCIC’s 

motion for summary judgment should be denied.  
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ARGUMENT  

I. The Government Is Entitled To Partial Summary Judgment As A Matter Of Law 

As we demonstrated in our cross motion, the contract and related documents demonstrate 

that the Government is entitled to partial summary judgment as a matter of law holding that the 

contractor would only be allowed to work on one roof at a time.  In its response, HCIC 

completely abandons its previous argument relying upon a select reading of certain contract 

provisions, while ignoring other provisions, but now appears to rely solely upon the schedule to 

support its claim that it must be allowed to work on all the roofs at once.  Pl. Resp. at 4-7.  HCIC 

now appears to contend that the scheduled contract completion time of 365 days somehow 

overrides the contract provisions providing that HCIC would not be allowed to work more than 

one roof at a time.  See Pl. Resp. at 7 (“The agreed schedule (A64) only shows that the Plaintiff 

deemed that the Defendant’s request to be potentially feasible, provided that the Defendant made 

the buildings available at the agreed upon dates contained in the agreed upon schedule.”).  

Similarly, HCIC confusingly argues that the Government is not entitled to partial summary 

judgment as a matter of law “because ‘two escorts’ is not a measurement of time.  It was not 

contained in the agreed upon schedule.”  Id. 

But HCIC completely ignores all the language in the contract and supporting documents, 

which make clear that the Government’s contractual obligation only required that the 

Government provide two escorts, which would only allow HCIC to work on one roof at a time.  

Moreover, HCIC reliance upon the schedule to claim that HCIC should have been allowed to 

work on more than one roof at time is simply wrong because the schedule makes clear that HCIC 
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would only be allowed to work on one roof at a time and that the work would proceed 

consecutively with HCIC first completing the first roof and then the second and so on.  A64-66.1 

Specifically, the schedule shows that the various roofs would be completed 

consecutively: 

Task [or building]  Duration  Start  Finish 

General Housing Unit #1  6 days    2/13/17 2/20/17  

General Housing Unit #2  6 days    2/21/17  2/28/17  

General Housing Unit #3  6 days    3/1/17   3/8/17  

General Housing Unit #4  6 days    3/9/17   3/16/17  

Camp Core Building   1 day    3/17/17  3/17/17  

A64.  Contrary to HCIC’s response, which solely relies upon the schedule and contract 

completion date, the schedule confirms that HCIC would only be allowed to work on one roof at 

a time.  For example, the schedule above shows HCIC working on General Housing Unit #1 for 

six days from February 13, 2017 through February 20, 2017.  Once that roof is scheduled to be 

completed on February 20th, HCIC moves to Housing Unit #2 the following day on February 21, 

2017.  Thus, even the schedule that HCIC attempts to rely upon demonstrates that HCIC would 

only be allowed to work on one roof at a time.2      

 While the schedule that HCIC relies upon directly supports our contention that HCIC 

would only be allowed to work on one roof at a time, more importantly, the contract makes clear 

                                                 
1  “A_” refers to a page in the appendix attached to our cross motion filed on October 7, 

2019.     
2  In its response, HCIC appears to contend that it was not given access to any of the work 

locations.  Pl. Resp. at 2 (citing the schedule at A64, but listing “ACTUAL DATE” as 
“pending”); see also Pl. Resp. at 8 (“The record clearly shows that the government never 
intended to make any of these buildings available during the 365-calendar day project 
duration.”).  To the extent that plaintiff is claiming that it was not given access to even one 
building at a time, the Court should ignore it because HCIC has not provided any evidence with 
its motion for summary judgment that supports this contention. 
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that only two escorts would be provided and that HCIC would only be allowed to work on one 

roof at a time.  Again, the Government is entitled to partial summary judgment because the 

contract, including the SOW incorporated into the contract by reference, along with the pre-bid 

site visit minutes and post award construction conference meeting minutes, signed by HCIC, 

make clear that HCIC would only be allowed to work on one roof at a time.  A52 (FCI Estill 

would provide two escorts); A56 (contractor cannot move unescorted); A41 (pre-bid site visit 

meeting minutes stating “the contractor will only be allowed to work on one roof at a time.”); 

A60 (post award construction minutes stating that “[t]he Contractor will be escorted at all times 

while performing this contract.”).  As a result, the Government is entitled to partial summary 

judgment, as a matter of law, holding that, during contract performance, HCIC would only be 

allowed to work on one roof at a time. 3    

Similarly, it follows, as discussed below, that HCIC’s motion for summary judgment 

must be denied because, as a matter of law, its interpretation as to the scope of the Government’s 

duty to provide roof access cannot be correct and because it has not provided any evidence to 

support all the required elements of its breach of contract claim.    

II.  Plaintiff’s Motion For Summary Judgment Should Be Denied Because It Has 
Failed To Provide Admissible Evidence To Support Each Element Of Its Claim 
 
Finally, HCIC’s motion for summary judgment should be denied because plaintiff has not 

provided evidence with respect to every element of its claim.  Instead, HCIC incorrectly claims 

that it is entitled to summary judgment as a matter of law based upon contract interpretation.  Pl. 

                                                 
3  Because HCIC does not actually address the operable contract documents in its 

response, we must assume that HCIC does not contend that these document are ambiguous.  
However, even if HCIC did contend that these documents were ambiguous because HCIC signed 
the post award construction conference meeting minutes, A63, HCIC was aware of the 
Government’s interpretation of the contract’s escort requirements, A60, and should not be 
allowed to claim that it was entitled to work on more than one roof at a time.  See, e.g., Perry & 
Wallis, Inc. v. United States, 192 Ct. Cl. 310, 315 (1970).   
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Resp. at 7 (“The relevant issue to be addressed is how the contract should be interpreted as a 

matter of law.”).  This is wrong. 

As we demonstrated in our cross motion, to prevail on its breach of contract claim, 

plaintiff must demonstrate that there is no genuine issue as to any material fact as to every 

element of its breach of contract claim.  “It is well settled that ‘[t]o recover for breach of 

contract, a party must allege and establish:  (1) a valid contract between the parties, (2) an 

obligation or duty arising out of the contract, (3) a breach of that duty, and (4) damages caused 

by the breach.’”  Williams v. United States, 144 Fed. Cl. 218, 231 (2019) (quoting San Carlos 

Irr. & Drainage Dist. v. United States, 877 F.2d 957, 959 (Fed. Cir.), reh'g denied (Fed. Cir. 

1989)).  Here, HCIC’s motion for summary judgment must fail because, other than the fact that 

the parties entered into a valid contract, as we demonstrated in our cross motion, plaintiff has not 

put forward any evidence to support the remaining breach of contract elements other than the 

unsupported allegations contained in its complaint, which we denied.  As we denied these 

allegations in our answer, there are disputed material facts that preclude the entry of summary 

judgment. 

In its response, HCIC supports its motion for summary judgment with nothing, but 

unsupported claims.  Pl. Resp. at 8 (“The record clearly shows that the government never 

intended to make any of these buildings available during the 365-calendar day project 

duration.”).  The lack of support for HCIC’s claims is evident by the fact that HCIC fails to cite a 

single document to support its breach claims.  Pl. Resp. at 8.  

With respect to damages, HCIC appears to contend that the agency failed to examine its 

damages evidence when the agency denied HCIC’s contract claim.  Pl. Resp. at 8.  But even if 

HCIC submitted damages evidence with its claim to the agency, that evidence is irrelevant 

because it is not before the Court because HCIC failed to provide any damages evidence in 
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support of its motion for summary judgment.  Indeed, HCIC appears to implicitly admit that it 

has not submitted any damages evidence to the Court by acknowledging that the damages “issue 

should possibly be remanded back to the agency . . . .”  Pl. Resp. at 8. 

 In summary, HCIC’s motion for summary judgment should be denied because HCIC has 

not provided sufficient evidence to support the elements of breach or damages.  To the extent 

HCIC has provided any evidence, it is clear that there are numerous disputes of material facts 

that must be decided before this matter can be resolved. 

CONCLUSION 

For these reasons, the Government respectfully requests that the Court grant the 

Government’s motion for partial summary judgment and hold that, during performance of the 

contract, HCIC would only be allowed to work on one roof at a time.  The Government also 

respectfully requests that the Court deny plaintiff’s motion for summary judgment. 

  
 
Respectfully submitted, 
 

  
JOSEPH H. HUNT 
Assistant Attorney General 
 
ROBERT E. KIRSCHMAN, JR. 
Director 
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s/ Steven J. Gillingham 
STEVEN J. GILLINGHAM 
Assistant Director 
 
s/ Robert C. Bigler 
ROBERT C. BIGLER 
Trial Attorney 

  Commercial Litigation Branch 
Civil Division 
Department of Justice 
P.O. Box 480 
Ben Franklin Station 
Washington, D.C. 20044 
(202) 307-0315 (telephone) 
(202) 305-7644 
 
Attorneys for Defendant 

November 25, 2019 
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