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IN THE UNTIED STATES COURT OF FEDERAL CLAIMS 

 

HCIC ENTERPRISES, LLC d/b/a HCI GENERAL 

CONTRACTORS 

 

Plaintiff 

 

v.         No: 1:18-cv-01943C 

UNITED STATES OF AMERICA,    (Judge Kaplan)  

 

Defendant 

__________________________________ 

 

PLAINTIFF’S RESPONSE TO THE DEFENDANT’S MOTION FOR PARTIAL 

SUMMARY JUDGMENT AND RESPONSE TO THE DEFENDANT’S ARGUMENTS 

ON PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT [Document 14] 

 

HCIC (“plaintiff”) respectfully responds as follows: 

 

PLAINTIFF’S INTRODUCTORY RESPONSE  

 

This case involves a roofing project that has been delayed. According to the record, this 

project started on June 1, 2016 (A64). The project duration was originally scheduled as not to 

exceed 365 calendar days (Id.). The contractual due date for project completion was therefore on 

or about June 1, 2017 (Id.). The original anticipated and agreed upon completion date was May 

16, 2017 (Id., line 27). The project includes multiple buildings (Id.). At issue in this case are 

access to five (5) buildings. These buildings known as: (1.) General Housing Units #2, (2.) 

General Housing Unit #3, (3.) General Housing Unit #4, (4.) the Core Building, and (5.) the 

Outside Warehouse Garage/Powerhouse Hazardous Storage Building (see Id., lines 21 – 25).  

Regarding jobsite access, it was originally agreed that the Defendant would grant the 

Plaintiff jobsite access to these five (5) buildings as shown on the Defendant’s A64, which was 

the agreed upon project schedule. A comparison of the agreed upon jobsite access start dates 

(Id.) with actual access dates for these buildings yields the following results: 
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PLANNED JOBSITE ACCESS  (see Defendant’s A64) 

 

BUILDING   PLANNED  ACTUAL DAYS AHEAD/  

ACCESS   DATE    DATE   BEHIND  

         SCHEDULE 

---------------------------------------------------------------------------------------------------------------------  

 

General Housing  2/21/17  pending 986 days behind schedule    

Unit #2 (see Defendant’s A64, line 21) 

 

General Housing   3/1/17   pending 978 days behind schedule 

Unit #3 (Id., line 22) 

 

General Housing   3/9/17   pending 970 days behind schedule 

Unit #4 (Id., line 23) 

 

Camp Core   3/17/17   pending 962 days behind schedule 

Building (Id., line 24) 

 

Outside Warehouse  3/20/17  pending 959 days behind schedule 

Garage/Powerhouse Hazardous Storage (Id., line 25) 

---------------------------------------------------------------------------------------------------------------------  

Finish Project Close Out 5/16/17  pending 902 days behind schedule 

(Id., line 26) 

 

Actual Project Duration:  

 

June 1, 2016 through November 11, 2019   =   1,251 calendar days (partial completion). 

______________________________________________________________________________ 

 

SUMMARY OF THE ISSUES PRESENTED AS A MATTER OF LAW 

 

In this case, both parties request that this court rule as a matter of law on an issue of 

contract interpretation. The issue to be determined is which provision controls the project 

schedule.  

I. Summary of the Defendant’s position 

 

The Defendant argues as a matter of law that the contractual security provisions 

regarding jobsite access control the project completion date. Under the Defendant’s view, the 

project duration is based on the Defendant’s ability to provide two security escorts.  
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The Defendant argues that its actions are entirely proper as a matter of law because the 

contract is clear. Alternatively, the Defendant argues that its actions are proper as a matter of law 

because: (1.) the contract is unclear and is (2.) also patently ambiguous and (3.) because the 

Plaintiff failed to meet its duty of inquiry. 

II. Summary of the Plaintiff’s response 

The Plaintiff responds that, as a matter of law, the relevant provisions of the contract as it 

relates to the project’s scheduled completion date are the project scheduling provisions and the 

agreed schedule (A64). They both provide for a project duration not to exceed 365-calendar 

days. 

 

PLAINTIFF’S RESPONSE TO THE DEFENDANT’S STATEMENT OF FACTS 

 

The Defendant argues that it was not required to give the Plaintiff access to the entire 

jobsite, at least at this time. Instead, the Defendant argues that it is only required to make these 

five buildings available for access at a future unknown date and time, which is when the 

Defendant has security escorts available. Exactly when this will be is unknown to the Plaintiff 

and is unstated by the Defendant. This is because the Defendant has not met the original 

schedule and has not provided any future availability dates for any of these buildings. Based on 

its interpretation of the contract, the Defendant believes that it has no obligation to do so. 

The Plaintiff respectfully submits that the first half of the Defendant’s Statement of Facts 

does not prove the truth of the matter asserted by the Defendant. For example, in the Defendant’s 

Factual Background section, the Defendant cites its attachments A41, A48 (Question 6), A52 

(Section C), A56 (Section H), A60 and A64-66 for the general proposition that the government 

did not need to adhere to the not to exceed 365 calendar day original completion deadline in the 

Case 1:18-cv-01943-EDK   Document 17   Filed 11/13/19   Page 3 of 9



4 
 

contract. According to the Defendant, these documents show that the Plaintiff is precluded from 

recovery as a matter of law. The Defendant is incorrect as a matter of law on each and every 

attachment for the following reasons: 

I. Defendant’s A41: 

 

The Defendant’s A41 does not prove the truth of the matter asserted. This is because the 

very top portion of that document clearly refers to the project’s not to exceed 365 calendar day 

duration. The exact language cannot be found within the Defendant’s Attachments. This is 

because this page appears to be missing from the Defendant’s set of documents (see A41).   

II. Defendant’s A48: 

 

A48 makes no mention that the one-year project duration no longer applied as well. Even 

if it did, Meeting Minutes are not an amendment to the Solicitation or a change order to the 

contract as a matter of law. The Meeting minutes therefore did not change “365 calendar days” 

to “two escorts”. 

III. Defendant’s A52 (Section C), A56 (Section H), A60 and A64-66.): 

 

A52 (Section C) also does not prove the truth of the matter asserted by the Defendant in 

its Statement of Facts. This is because the very same document also states: 

This schedule will continue weekly until the installation of the roofing  

system is complete, not to exceed three hundred sixty five (365) calendar days. 

      (emphasis added) (A51 (Section B))  

 

A56 (Section H), A60 and A64-66 also did not change “365 calendar days” to “two 

escorts”. This is because A51 (Section B) is clear and unambiguous that the schedule is based on 

a not to exceed 365 calendar day duration and is not based on two escorts. So is the agreed upon 
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project schedule. (A64). Therefore, the remaining documents cited by the Defendant do nothing 

to change the agreed schedule as a matter of law.  

 

The second half of the Defendant’s Statement of Facts is also incorrect and is irrelevant. 

This is because the Defendant refers to multiple events that occurred after this lawsuit was filed. 

None of these events shed any light on how the contract between the parties should be 

interpreted as a matter of law. The Plaintiff therefore respectfully states that the Defendant’s 

Statement of Facts should be given little, if any weight.  

IV. The Plaintiff is entitled to summary judgment as a matter of law.  

 

A. The Defendant is using a wrong unit measurement of time 

 

The evidence shows that the Defendant is measuring the project duration in security 

escorts. This is improper. The contract does not use that metric for project duration. The agreed 

schedule does not use this metric either (A64). The agreed upon schedule does not mention any 

security escorts within its four corners. (Id.). It also does not mention roofers, laborers, truck 

drivers, janitorial staff, supervisors and administrators. (Id.) This makes perfect sense. This is 

because: (1.) people are not units of time and (2.) people are not physical roofing activities that 

occur over time. 

To illustrate the problems with the Defendant’s approach to scheduling the project, it is 

important to note that the Defendant’s approach answers who will be involved in the project. It is 

silent as to when those people will be there. Attempting to schedule the project under the 

Defendant’s approach yields absolutely no workable results. For example, using an expanded 

version of the Defendant’s approach for the entire project would yield something like: 

2 security escorts,  2 roofers, 2 laborors, 1 truck driver, 1 janitor, 1 supervisor,  
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1 support staff member 

 

As can be clearly seen shown above, no start date, no completion date and no jobsite 

access dates for any buildings can possibly be established under the Defendant’s approach. The 

Defendant’s approach to scheduling the project is therefore unreasonable. This is because it is 

based on no relevant information. Therefore, so is the Defendant’s denial of the Plaintiff’s claim 

for an extension of time and an equitable adjustment to the contract price.  

Because the future availability of the Defendant’s security escorts remains undetermined, 

there is no actual firm or fixed completion date to be scheduled. In the Defendant’s view, there is 

also no particular due date for the Defendant to give the Plaintiff jobsite access to these 

buildings.  

B. The Plaintiff is using the proper measurement of time  

 

The evidence shows that the project duration must be measured in calendar days and 

must not be measured in security escorts. This is obviously true because project schedules are 

used to plan when the parties will perform all of their respective construction activities over a 

given period of time. Defendant’s Attachment A64 is the agreed schedule. It is based on calendar 

days and includes construction activities. This is because calendar days is a unit of time and 

construction activity progress is the item to be measured. Furthermore, calendar days is required 

by the contract. Using this metric, the pace of work can be measured. Each and every activity 

along the agreed schedule is measured in calendar days. (A64). Using this approach, a 

completion date can also be easily established. This approach therefore makes sense. This is 

because it is based on 100% relevant data and complies with the scheduling portion of the 

contract. 
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As is shown above, the Plaintiff is entitled to summary of judgment as a matter of law. 

This is because “calendar days” is a measurement of time and “two escorts” is not. Because the 

Defendant admits that A64 was the agreed schedule, its defenses are unsupported by both logic 

and the record before this court. 

V. The Government is not entitled to summary judgment as a matter of law. 

 

The government moves for partial summary judgment on the issue of contract 

interpretation, arguing that the “two escort” provision controls the schedule. This is impossible. 

This is because “two escorts” is not a measurement of time. It was not contained in the agreed 

upon schedule. The agreed schedule (A64) only shows that the Plaintiff deemed that the 

Defendant’s request to be potentially feasible, provided that the Defendant made the buildings 

available at the agreed upon dates contained in the agreed upon schedule. The Defendant 

completely failed to reach each and every agreed upon relevant project milestone for all five 

buildings. The Defendant did so in a rather spectacular manner. The Defendant failed to do so 

without excuse.  

 

VI. The Government’s argument that the Plaintiff failed to provide admissible evidence 

is without merit. 

 

A. Introduction 

The government takes issue with the Plaintiff’s alleged failure to provide admissible 

evidence. However, the government does not claim that any of its own evidence is inadmissible. 

The Plaintiff is permissibly relying on the government’s own documents. The relevant issue to 

be addressed is how the contract should be interpreted as a matter of law. The relevant issue is 
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not which party provided this court with the evidence. This is true because the Defendant does 

not challenge the veracity of any of the documents that it has submitted to the court in this case.  

B. Duty, Breach and Damages 

 

As shown above, the government breached its duty to make the buildings at issue 

available to start work. The government’s defense that it had no such duty and therefore did not 

breach is without merit as a matter of law.  

The Plaintiff’s allegations and the evidence are further bolstered by the government’s 

stated position in this case. The record clearly shows that the government never intended to make 

any of these buildings available during the 365-calendar day project duration. If it intended to do 

so, it would have. It did not.  

As it relates to the quantum of damages, the government declined to examine that issue 

when it denied the claim. That particular issue should possibly be remanded back to the agency 

not for a lack of evidence as the Defendant now claims, but because the agency failed to properly 

interpret the contract. The agency failed to examine the evidence on damages and therefore 

failed to make any quantum determination on the claim.  

VII. The Government has failed to show that there are disputed issues of material fact 

that preclude summary judgment. 

 

In this case, the issue presented is one of contract interpretation. This court is fully 

briefed. There is no factual dispute regarding the formation of the contract, the enforceability of 

the contract, or the veracity of any of the evidence submitted. It is therefore not possible for there 

to be any relevant disputed issue of material fact that would preclude this court from ruling on 

this matter of contract interpretation as a matter of law. 
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CONCLUSION 

 

For the foregoing reasons, the Plaintiff requests that Plaintiff’s Motion for Summary 

Judgment be granted, and that the Defendant’s Motion for Partial Summary Judgment be denied. 

Respectfully Submitted, 

November 4, 2019 

 
Frank V. Reilly, Counsel for Plaintiff 
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