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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 

HCIC ENTERPRISES, LLC,   ) 
d/b/a HCI GENERAL CONTRACTORS, ) 
      )     
  Plaintiff,   )     
      ) 
 v.     )    No. 18-1943C 
      )   (Judge Kaplan) 
THE UNITED STATES,   ) 
      ) 
  Defendant.   ) 
  

DEFENDANT’S CROSS MOTION FOR PARTIAL SUMMARY JUDGMENT  
AND RESPONSE TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 

 
Pursuant to Rule 56 of the Rules of the United States Court of Federal Claims (RCFC), 

defendant, the United States, respectfully requests the Court to grant partial summary judgment 

in defendant’s favor because there is no genuine issue of material fact and we are entitled to 

partial judgment as a matter of law.  In support of this motion, we rely upon the pleadings of 

record, and the following brief and appendix.  We further respectfully request that the Court to 

deny plaintiff HCIC Enterprises, LLC’s (HCIC) motion for summary judgment because HCIC 

has failed to provide admissible evidence to support all the elements of its claim, but instead 

attempts to rely upon the unsupported allegations contained in its complaint.   

INTRODUCTION 

 The Government is entitled to partial summary judgment because the contract and 

supporting documents clearly provide that only two escorts would be provided and that, as a 

result, HCIC would not be allowed to work on more than one roof at a time.   

With respect to HCIC’s motion for summary judgment, it filed its motion for summary 

judgment before completing any discovery at all.  Plaintiff’s premature motion for summary 

judgment should be denied because it relies, almost exclusively, on the unsupported allegations 

contained in its complaint.  We denied these factual allegations in our answer.  As a result, 
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HCIC’s motion for summary judgment should be denied because it is based upon unsupported 

allegations, which we denied, resulting in disputed material facts.   

STATEMENT OF THE ISSUE 

 1. Whether the Government is entitled to partial summary judgment as a matter of 

law where the contract and supporting documents state that only two escorts would be provided 

and that the contractor would only be allowed to work on one roof at a time 

 2.  Whether plaintiff has met its burden entitling it to summary judgment on its 

breach of contract claim where plaintiff has not provided any evidence for several elements of its 

claim, but instead relies upon the Government’s answer in which the Government denies 

plaintiff’s factual allegations. 

STATEMENT OF FACTS 

I. Factual Background 

The Federal Bureau of Prisons (FBOP) needed the roofs on many of the buildings at the 

Federal Correctional Institution located in Estill, South Carolina (FCI Estill) replaced.  As a 

result, it issued a solicitation for the roofing work.  The solicitation stated that the bid deadline 

was March 2, 2016.  A1.1 

On April 20, 2016, FCI Estill awarded the contract to HCIC.  The contract provided that: 

Access to the site will be available during normal working hours 
except during emergencies . . . The procedures and institutional 
entrance/exit routines applicable to this project will be explained at 
both the pre-bid conference/site visit and the pre/construction 
meeting.  
 

Compl., Exhibit A; A10.   

The meeting minutes for this pre-bid site visit, which were posted on the Federal 

Business Opportunities (FBO) website prior to the bid deadline, provided that: 

                                                 
1  “A_” refers to a page in the appendix attached to this response.   
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The contractor will be escorted at all times when performing on the 
site.  Two (2) escorts have been dedicated to support the        
project . . . the contractor will only be allowed to work on one roof 
at a time. 

 
A41.    

Also prior to contract award, FBOP posted the following questions and answers 

regarding the availability of escorts:  

[Question:]  If approved and needed, would there be an extra cost 
to the contractor to pay for an additional escort and what would be 
the cost to have an additional escort provided for the “ground 
personnel”? 
 
[Answer:]  One escort on the roof and one escort on the ground is 
approved by the FBOP.  There is no means for the contractor to 
pay for salaries for additional BOP staff.  The contractor should 
plan on being limited to two full‐time FBOP escorts, which will 
be supplemented when needed for vehicular movement on a 
very limited basis. 
 

A48 (Question 6). 

Furthermore, the contract incorporated a Statement of Work (SOW),2  which provided 

that FCI Estill would provide two escorts.  A52 (Section C).  The SOW also stated that the 

“[c]ontractor may not move unescorted to their job site, and may not move to other parts of 

the institution without an escort.”  A56 (Section H).    

  Finally, on June 1, 2016, a post award construction conference was held.  The meeting 

minutes for that conference were signed by HCIC and provided that “The Contractor will be 

escorted at all times while performing this contract.”  A60.   

  HCIC understood that only two escorts would be provided and that the contractor would 

only be allowed to work one roof at a time because HCIC’s own schedule shows that HCIC only 

planned to work on one roof at a time and planned to proceed in sequential order.  A64-66.  Not 

only do all of these provisions of the contract and pre and post award meetings make clear that 
                                                 

2  The SOW was incorporated into the contract.  A4, 24. 
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only two escorts would be provided and that HCIC would only be allowed to work one roof at a 

time, but HCIC understood these restrictions as shown by its own schedule for the project. 

 On June 13, 2016, a Notice to Proceed was issued to HCIC with a contract completion 

date of June 13, 2017.  A70.  There were initial delays due to the security clearance process and 

additional work was added to the contract, which resulted in five modifications that extended the 

completion date to September 6, 2018.  A73.  However, throughout the administration of the 

contract, FCI Estill issued several notices of concern and two notices of default and a request to 

cure for HCIC’s lack of progress and substandard workmanship.  A72-74.  On September 21, 

2018, FCI Estill issued a show cause notice.  FCI Estill further determined that HCIC’s response 

to the show cause notice did not provide sufficient cause as to why HCIC should not be 

terminated for failing to complete the work within the completion date of the contract.  A75.  On 

December 7, 2018, HCIC requested to work out of sequence of their approved schedule by 

demobilizing from inside of the secure perimeter to outside at the camp.  A75.  This request was 

denied because FCI Estill determined it was inefficient and not beneficial to the Government.  Id.   

 On April 30, 2019, FCI Estill terminated the contract for default because, even though 

HCIC had been granted four extensions extending the period of performance an additional 453 

days, HCIC had not completed the work.  A67.  Moreover, December 18, 2018 was the last day 

that HCIC had workers at the jobsite, essentially abandoning the project.  On February 13, 2019, 

HCIC requested that the contract be terminated.  Id. 

II. Procedural Background 

 On December 19, 2018, HCIC filed a cursory three-page complaint in this Court alleging 

that the Government breached the contract “by failing to allow access to the site during normal 

working hours[,]” and “by failing to provide access to all roofs designated in the” SOW.  Compl. 

Case 1:18-cv-01943-EDK   Document 14   Filed 10/07/19   Page 8 of 17



 - 5 - 

at ¶¶ 9-10.  HCIC further alleged that the lack of access caused delays and resulting damages and 

that HCIC is entitled to those damages.  Compl. at ¶¶ 11, 18. 

 On April 30, 2019, the Government filed its answer.  On July 12, 2019, the parties 

exchanged initial disclosures, but neither party has propounded any discovery, written or 

otherwise, on the other party. 

ARGUMENT 

I.  The Standard Of Review For Summary Judgment 

Rule 56 provides that “[a] party may move for summary judgment, identifying each claim 

or defense—or the part of each claim or defense—on which summary judgment is sought.”  

RCFC 56(a).  Summary judgment shall be rendered when “the movant shows that there is no 

genuine dispute as to any material fact and the movant is entitled to judgment as a matter of 

law.”  Id.3   

A dispute is “genuine” only if a reasonable fact-finder could resolve a factual matter in 

favor of either party.  Bubble Room, Inc. v. United States, 159 F.3d 553, 561 (Fed. Cir. 1998) 

(citing Anderson v. Liberty Lobby Inc., 477 U.S. 242, 247 (1986)).  A fact qualifies as “material” 

only if it would affect “the outcome of the case.”  Id.   

When considering a motion for summary judgment, the Court draws in favor of the non-

movant all “justifiable factual inferences” based upon the “evidence of record.”  Scott Timber 

Co. v. United States, 333 F.3d 1358, 1369-70 (Fed. Cir. 2003); accord Long Island Sav. Bank, 

FSB v. United States, 503 F.3d 1234, 1244 (Fed. Cir. 2007).  The party moving for summary 

judgment bears the initial burden of demonstrating the absence of a genuine issue of material 

fact.  O’Connor v. United States, 308 F.3d 1233, 1240 (Fed. Cir. 2002) (citing Celotex Corp. v. 

                                                 
3  “The Court of Federal Claims applies the same summary judgment standard as that of 

federal district courts.”  Long Island Sav. Bank, FSB v. United States, 503 F.3d 1234, 1243-44 
(Fed. Cir. 2007) (citing RCFC 56 and Fed. R. Civ. P. 56). 
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Catrett, 477 U.S. 317, 325 (1986) (interpreting Fed. R. Civ. P. 56)); Dairyland Power Coop. v. 

United States, 16 F.3d 1197, 1202 (Fed. Cir. 1994) (same).   

Allegations in a complaint normally are not evidence.  Brown v. Advocate South 

Suburban Hosp., 700 F.3d 1101, 1105 (7th Cir. 2012) (“Mere allegations in a complaint, 

however, are not evidence and do not establish a triable issue of fact”) (quotation marks and 

citation omitted).  However, if defendant’s answer specifically admits allegations contained in 

plaintiff’s complaint, the admitted allegations can be considered as evidence.  See Brown v. 

Tenn. Gas Pipeline Co., 623 F.2d 450, 454 (6th Cir.1980) (citing Morelock v. N.C.R. Corp., 586 

F.2d 1096, 1107 (6th Cir.1978) (“[A]dmissions in the pleadings are generally binding on the 

parties and the Court.”). 

After the moving party has met its burden, the burden “shifts” to the non-movant, who 

must produce countering evidence sufficient to create “a genuine issue of material fact.”  

Armitage v. United States, 991 F.2d 746, 751 (Fed. Cir. 1993).   

II. The Government Is Entitled To Partial Summary Judgment As A Matter Of Law 

The Government is entitled to judgment as a matter of law holding that the contractor 

would only be allowed to work on one roof at a time.  To the extent that HCIC contends, in its 

motion, that the contract imposed a duty on the Government to allow HCIC to work more than 

one roof at a time, that contention should be rejected and precluded by a grant of summary 

judgment on that point in the Government’s favor.  The contract, including the SOW 

incorporated into the contract by reference, along with the pre-bid site visit minutes and post 

award construction conference meeting minutes, signed by HCIC, make clear that HCIC would 

only be allowed to work on one roof at a time.  A52 (FCI Estill would provide two escorts); A56 

(contractor cannot move unescorted); A41 (“the contractor will only be allowed to work on one 

roof at a time.”); A60 (post award construction minutes stating that “[t]he Contractor will be 
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escorted at all times while performing this contract.”).  As a result, the Government is entitled to 

partial summary judgment, as a matter of law, holding that, during contract performance, HCIC 

would only be allowed to work on one roof at a time.   

 In response, HCIC will likely contend that the contract itself does not make clear that 

HCIC would only be allowed to work one roof at a time, in other words, that the contract is 

ambiguous.  But even assuming the contract itself is ambiguous, Federal Circuit precedent makes 

clear that a patent ambiguity on the face of the contract triggers a duty on behalf of the contractor 

to inquire about that ambiguity before it even bids on a contract.   Interstate Gen. Gov’t 

Contractors, Inc. v. Stone, 980 F.2d 1433, 1434-35 (Fed. Cir. 1992) (citing Newsom v. United 

States, 676 F.2d 647, 649 (Ct. Cl. 1982)).  “Absent such an inquiry, a patent ambiguity in the 

contract will be resolved against the contractor.”  Triax Pac., Inc. v. West, 130 F.3d 1469, 1475 

(Fed. Cir. 1997) (citing Beacon Const. Co. v. United States, 314 F.2d 501, 504 (Ct. Cl. 1963)). 

 Here, HCIC’s interpretation that the contract allowed it to work more than one roof at a 

time would, at the least, create a patent ambiguity because the contract states that only two 

escorts would be provided.  More importantly, the pre-bid site visit minutes and post award 

construction conference meeting minutes, signed by HCIC, make clear that HCIC would only be 

allowed to work on one roof at a time.  A41, 60.  Moreover, even if the ambiguity was not 

patent, HCIC, because it signed the post award construction conference meeting minutes, was 

aware of the Government’s interpretation of the contract’s escort requirements and cannot claim 

a different interpretation now.  See, e.g., Perry & Wallis, Inc. v. United States, 192 Ct. Cl. 310, 

315 (1970).  As a result, HCIC’s interpretation must be incorrect.  Instead, the contract and 

supporting documents make clear that, as a matter of law, HCIC would only be allowed to work 

on one roof at a time.  As a result, the Government is entitled to partial summary judgment 

holding that during performance of the contract, HCIC would only be allowed to work on one 
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roof at a time.  Furthermore, it follows, as discussed below, that HCIC’s motion for summary 

judgment must be denied because, as a matter of law, its interpretation as to the scope of the duty 

under the terms of the contract and supporting documents cannot be correct.    

III.  Plaintiff’s Motion For Summary Judgment Should Be Denied Because It Has 
Failed To Provide Admissible Evidence To Support Each Element Of Its Claim 
 
In its complaint, plaintiff alleges a single claim of breach of contract.  In order to prevail 

on its breach of contract claim, plaintiff must demonstrate that there is no genuine issue as to any 

material fact as to every element of its breach of contract claim.  “It is well settled that ‘[t]o 

recover for breach of contract, a party must allege and establish:  (1) a valid contract between the 

parties, (2) an obligation or duty arising out of the contract, (3) a breach of that duty, and (4) 

damages caused by the breach.’”  Williams v. United States, 144 Fed. Cl. 218, 231 (2019) 

(quoting San Carlos Irr. & Drainage Dist. v. United States, 877 F.2d 957, 959 (Fed. Cir.), reh'g 

denied (Fed. Cir. 1989)).  Here, HCIC’s motion for summary judgment must fail because, other 

than the fact that the parties entered into a valid contract, plaintiff has not put forward any 

evidence to support the remaining breach of contract elements other than the unsupported 

allegations contained in its complaint.  As we denied these allegations in our answer, there are 

disputed material facts that preclude the entry of summary judgment. 

A. Duty 

HCIC contends that the contract provided that FBOP had a duty to provide access to the 

site during normal working hours.  Pl. Mot. at 2 (citing Complaint, ¶ 8).  In our response, we 

admitted “the allegations contained paragraph 8 to the extent supported by the contract cited, 

which is the best evidence of its contents; otherwise denies the allegations contained in 

paragraph 8.”  Pl.  Mot at 2 (citing Answer, ¶8).  

As we have explained, and explain further below, FBOP did have the duty to provide 

access to the site, but only as specified in the contract.  Based upon HCIC’s brief allegations; 
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however, it is difficult to determine whether HCIC contends that the Government’s duty to 

provide access to the site was limited to providing access during working hours or whether HCIC 

contends the Government had a broader duty, not specified in the contract, to provide access to 

all the roofs at the same time.  Nevertheless, in its complaint HCIC appears to allege that it 

should have been allowed to work on all roofs at the same time alleging “not all areas of the 

project are presently available for HCI to perform its roofing work.”  Compl., ¶ 15.  This reading 

of the complaint is further supported by the letter attached to the complaint in which HCIC 

writes: 

As always, it was the intent of HCI to have multiple crews on 
multiple buildings, concurrently in order to complete the project 
under the time allotted in the contract.  This was not permitted by 
the facility and caused the project to be phased.  Project phasing 
was not listed in the solicitation documents as part of the project 
requirements.  HCI repeatedly requested the facility to allow HCI 
to work on multiple areas and those request are still being denied.  

  
Compl., appendix C at 2.   

That reading, however, is not supported by the contract and is contradicted by the 

minutes of the pre-bid site visit.  Indeed, while not mentioned in HCIC’s complaint, the contract 

itself states that HCIC would not have unfettered access to all the roofs being replaced at one 

time.  Most importantly, as demonstrated in our statement of facts above, HCIC’s complaint and 

its motion ignores contract clauses in the contract that specifically refute its interpretation.   

 For example, the SOW, which was incorporated into the contract, provided that FCI Estill 

would provide only two escorts.  A52 (Section C).  The SOW further provided that the 

“[c]ontractor may not move unescorted to their job site, and may not move to other parts of the 

institution without an escort.”  A56 (Section H).    

  These clauses of the contract are further supported by minutes from the pre-bid site visit 

stating that “[t]wo (2) escorts have been dedicated to support the project . . . [and that] the 
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contractor will only be allowed to work on one roof at a time.”  A41.  Similarly, the June 1, 2016 

post award construction conference meeting minutes, which were signed by HCIC, provide that 

“[t]he Contractor will be escorted at all times while performing this contract.”  A60.  Finally, 

HCIC’s own schedules further support the point demonstrating that HCIC understood the 

restrictions because HCIC only planned to work on one roof at a time in sequential order.  A64-

66.  Because the contract provisions not mentioned by HCIC in its motion demonstrate that the 

Government did not have a duty to provide unfettered access to all the roofs at once, HCIC’s 

motion for summary judgment should be denied. 

B. Breach 

HCIC’s motion also must be denied because, contrary to HCIC’s assertion, its own 

motion demonstrates that there are disputed facts as to whether the Government breached the 

contract.  In its motion, HCIC contends that its complaint alleges that the Government breached 

the agreement alleging that “FBOP breached the written agreement between the parties by failing 

to allow access to the site during normal working hours except during emergencies.”  Pl. Mot. at 

2 citing Complaint, ¶ 9.  HCIC further claims that the Government admitted the breach in its 

answer stating “The allegations contained in paragraph 9 constitute conclusions of law to which 

no answer is required; to the extent that they may be deemed allegations of fact, they are 

denied.” Pl. Mot. at 2 (citing Answer, ¶¶ 9-17) (underline added).  However, as our response 

makes clear, to the extent that HCIC is alleging factual assertions, we clearly deny plaintiff’s 

factual assertions stating that any allegations of fact “are denied.”  Id.    

 Not only are the facts in dispute as to whether any alleged breach occurred, but HCIC has 

not provided any other evidence of breach other than the barebones allegation in its complaint 

alleging that the Government “fail[ed] to allow access to the site during normal working       

hours . . .”  Pl. Mot. at 2 (citing Complaint, ¶ 9).  Again, as discussed above, it appears that 
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HCIC contends the Government breached the alleged duty, not because it did not provide access 

to the site, but because it did not provide access to all of the roofs at once.  Yet because HCIC’s 

allegation is conclusory and superficial, it is difficult to determine exactly how HCIC contends 

the Government breached the alleged duty.  HCIC fails to provide any specific facts such as 

when access was denied, what specific workers were denied access, for which roofs, and for how 

many hours.  As a result, HCIC’s motion for summary judgment should be denied because HCIC 

has not put forward any admissible evidence and, to the extent it has put forward any evidence at 

all, there are material facts in dispute as to whether the Government breached the agreement. 

C. Damages 

 HCIC further claims that there are no disputed facts as to whether the Government’s 

alleged breach caused plaintiff’s damages.  Pl. Mot. at 2.  As we did with respect to the alleged 

breach, with respect to HCIC’s alleged damages, in our answer we again denied any factual 

allegations in paragraphs 18 and 19 of the complaint responding that any allegations of fact “are 

denied.”  Pl. Mot. at 3 citing Answer ¶¶ 18-19.  As a result, there can be no doubt that there are 

material facts in dispute as to whether an alleged breach caused any alleged damages.  Again, in 

its motion, HCIC relies completely on its complaint and, because we denied these alleged facts, 

our answer does not provide any admissible evidence as to its damages.  Furthermore, its 

damages claim is superficial because, in its complaint, HCIC claims damage of $480,821.74, but 

fails to provide any specifics as to how it arrived at this total, what these alleged damages 

include, or provide any details as to how these alleged damages were caused by the 

Government’s alleged breach.   

IV. HCIC’s Remaining Arguments Cannot Change The Fact That There  
Are Disputed Material Facts That Preclude Summary Judgment  
 
HCIC also provides several pages of boilerplate legal authority that does nothing to 

support its incorrect claim that there are no disputed facts.  Pl. Mot. at 3-7.   
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Next, HCIC appears to attempt to claim, without ever demonstrating that summary 

judgment is proper, that the Government cannot defend this matter based upon evidence outside 

the pleadings that are not incorporated into the contract.  Pl. Mot. at 7.  While it is unclear what 

HCIC is attempting to accomplish with this argument, it appears that HCIC contends that, as a 

matter of law, the contract can only be interpreted to place a duty on the Government to provide 

unfettered access to all the roofs in question.  But this is wrong for two reasons.  First, as we 

demonstrated above, HCIC selectively quotes the contract, without including other portions of 

the contract and its incorporated SOW, which make clear that access would be limited as only 

two escorts would be provided.  A60 (only two escorts will be provided); see also A41 (“[t]he 

contractor will be escorted at all times when performing on the site . . . [and] will only be 

allowed to work on one roof at a time.”).  Second, even if, for the sake of argument, the Court 

were to apply HCIC’s incorrect interpretation of the contract, as we demonstrated above, there is 

a complete absence of admissible evidence to support the elements of HCIC’s claim and, to 

extent HCIC provided any evidence, there are disputed facts as to whether the Government 

breached the contract and whether any alleged breach caused damages to HCIC.    

In summary, HCIC’s motion for summary judgment should be denied because HCIC has 

not provided sufficient evidence to support the elements of duty, breach, or damages.  To the 

extent HCIC has provided any evidence, it is clear that there are numerous disputes of material 

facts that must be decided before this matter can be resolved. 

CONCLUSION 

For these reasons, the Government respectfully requests that the Court grant the 

Government’s motion for partial summary judgment and hold that, during performance of the 

contract, HCIC would only be allowed to work on one roof at a time.  The Government also 

respectfully requests that the Court deny plaintiff’s motion for summary judgment. 
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