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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 

_______________________________ 

HCIC ENTERPRISES, LLC d/b/a HCI GENERAL 

CONTRACTORS 

 

Plaintiff 

v.        No: 1:18-cv-01943-EDK 

UNITED STATES OF AMERICA, 

Defendant 

__________________________________ 

PLAINTIFF’S MOTION FOR JUDGMENT ON THE PLEADINGS AND 

INCORPORATED MEMORANDUM OF LAW 

 

HCIC (“plaintiff”) moves for judgment on the pleadings. Under USCFC Rule 56(a), a 

party may file a motion for judgment on the pleadings on the basis that the pleadings disclose 

that there are no material issues of fact to be resolved and that the party is entitled to judgment as 

a matter of law.  

In this case, plaintiff has filed a three (3) page complaint. Defendant has filed its two- and 

one-half page answer (See docket #9). Plaintiff now argues that there are no material issues of 

fact to be resolved and that plaintiff is entitled to judgment as a matter of law 

I. Pleadings – Allegations and Answers 
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Plaintiff’s relevant allegations and the defendant’s answers to those allegations are: 

A. Duty – Allegations and Answers 

1.  In paragraph 8 of its complaint, the plaintiff makes the following allegation: 

“The contract between FBOP and HCI states in relevant part as follows: 

 

NOTE: Access to the site will be available during normal working hours 

except during emergencies (Exhibit A). 

 And 

The FBOP will provide access to all roofs designated in this Statement of 

Work (Exhibit B).”  

     (see docket #1, Complaint, para. 8) 

2. In paragraph 8 of its Answer, the defendant makes the following response: 

“Admits the allegations contained paragraph 8 to the extent supported by the 

contract cited, which is the best evidence of its contents; otherwise denies the 

allegation contained in paragraph 8.” (See docket #9, Answer, para. 8) 

 

B. Breach – Allegations and Answers 

1. In paragraphs 9 through 17 of its complaint, the plaintiff alleges that the defendant 

breached the agreement. (see docket #1, Complaint, para. 9-17) 

“FBOP breached the written agreement between the parties by failing to allow 

access to the site during normal working hours except during emergencies” (see 

docket #1, Complaint, para. 9) 

2. In paragraphs 9 through 17 of its answer, the defendant makes the following response: 

  “The allegations contained in paragraph 9 constitute conclusions of law to which  

  no answer is required; to the extent that they may be deemed allegations of fact,  

  they are denied.” (See docket #9, Answer, para. 9-17) 

C. Causation – Allegations and Answers    

1. In paragraphs 18 through 19 of its complaint, the plaintiff alleges that the defendant 

caused plaintiff damages. (see docket #1, Complaint, para.18-19) 
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2. In paragraphs 18 through 19 of its answer, the defendant makes the following response: 

  “The allegations contained in paragraph 9 constitute conclusions of law to which 

  no answer is required; to the extent that they may be deemed allegations of fact,  

  they are denied.” (See docket #9, Answer, para. 18-19) 

II.  Jurisdiction and Standing. 

A.  Jurisdiction. 

The United States Court of Federal Claims has jurisdiction, under the Tucker Act, to 

adjudicate any claim that arises under the CDA, 41 U.S.C. §§ 601–613, 18 and has been 

submitted to a CO for a final decision. See 28 U.S.C. § 1491(a)(2) (“The [United States] Court of 

Federal Claims shall have jurisdiction to render judgment upon any claim by or against, or 

dispute with, a contractor arising under section [609(a)(1)] of title 41 . . . on which a decision of 

the [CO] has been issued[.]”); see also 41 U.S.C. § 609(a)(1) (“[I]n lieu of appealing the decision 

of a [CO] . . . to an agency board, a contractor may bring an action directly on the claim in the 

United States Court of Federal Claims[.]”). 

The Contract’s Disputes Clause incorporates the CDA, that is codified at 41 U.S.C. §§ 

601–613. Accordingly, the Plaintiff refers to that codification.  

A claim “arises under” the CDA, if it is based on any express or implied contract . . . 

made by an executive agency for— (1) the procurement of services, other than real property in 

being; (2) the procurement of services; (3) the procurement of construction, alteration, repair, or 

maintenance of real property; or (4) the disposal of personal property. 41 U.S.C. § 602(a). 

A “claim” is defined as “a written demand or written assertion by one of the contracting 

parties seeking, as a matter of right, the payment of money in a sum certain, the adjustment or 

interpretation of contract terms, or other relief arising under or relating to this contract.” 48 
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C.F.R. § 52.233–1. Although a CDA claim need not be submitted in any particular form or use 

any particular wording, it must contain “a clear and unequivocal statement that gives the [CO] 

adequate notice of the basis and amount of the claim.” Contract Cleaning Maint., Inc. v. United 

States, 811 F.2d 586, 592 (Fed. Cir. 1987). The CDA also requires that the claim indicate to the 

CO that the contractor is requesting a “final” decision. See James M. Ellet Constr. Co. v. United 

States, 93 F.3d 1537, 1543 (Fed. Cir. 1996). 

Plaintiff’s Complaint includes one CDA breach of contract count arising from the 

Defendant’s alleged failure to allow jobsite access and subsequent decision to deny the Plaintiff 

any additional time or compensation associated with the failure to allow jobsite access.  

B.  Standing. 

Standing is “the threshold question in every federal case, determining the power of the 

court to entertain the suit.” Warth v. Seldin, 422 U.S. 490, 498 (1975). The party invoking 

federal jurisdiction “bears the burden of establishing the[] elements [of standing].” Spokeo, Inc. 

v. Robins, 136 S. Ct. 1540, 1547 (2016); see also Lujan v. Defs. of Wildlife, 504 U.S. 555, 561 

(1992) (same). 

To meet this burden at the pleading stage, the complaint must “clearly . . . allege facts 

demonstrating each element.” Spokeo, 136 S. Ct. at 1547 (internal correction and quotation 

marks omitted); see also McKinney v. United States Dep’t of Treasury, 799 F.2d 1544, 1557 

(Fed. Cir. 1986) (“The facts alleged in the complaint, taken as true for purposes of a standing 

analysis, must be sufficient to show that a party has suffered, or is likely to suffer, an injury in 

fact.”).  
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As a matter of law, to establish standing in the United States Court of Federal Claims, a 

complaint must allege sufficient facts to show that a plaintiff: (1) . . . has suffered an “injury in 

fact” that is (a) concrete and particularized and (b) actual or imminent, not conjectural or 

hypothetical; (2) the injury is fairly traceable to the challenged action of the defendant; and (3) it 

is likely, as opposed to merely speculative, that the injury will be redressed by a favorable 

decision. Friends of the Earth, Inc. v. Laidlaw Envtl. Servs., Inc., 528 U.S. 167, 180–81 (2000); 

see also Figueroa v. United States, 466 F.3d 1023, 1029 (Fed. Cir. 2006) (same). 

In addition, “[t]o have standing to sue the sovereign on a contract claim, a plaintiff must 

be in privity of contract with the United States.” Anderson, 344 F.3d at 1351. In other words, the 

contract at issue must be between the plaintiff and the Government. See Ransom v. United 

States, 900 F.2d 242, 244 (Fed. Cir. 1990) (“To maintain a cause of action pursuant to the Tucker 

Act that is based on a contract . . . between the plaintiff and the [G]overnment[.]”). 

The Plaintiff’s Complaint alleges that Plaintiff was in privity of contract with the 

Government. In addition, the Complaint alleges that Plaintiff incurred financial injury that is 

concrete, particularized, and fairly traceable to the Defendant’s actions. Plaintiff also alleges that 

any financial injury established by Plaintiff can be addressed by a monetary award. For these 

reasons, the court should determine that Plaintiff has standing to seek an adjudication of the 

claims alleged in the Complaint. 

III. Summary Judgment 

Summary judgment is proper when no genuine issues of material fact are in dispute and 

the moving party is entitled to judgment as a matter of law. USCFC Rule 56(a). Genuine disputes 

of material facts that may significantly affect the outcome of the matter preclude summary 
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judgment. A genuine dispute concerning a material fact exists when the evidence presented 

would permit a reasonable jury to find in favor of the non-movant. Anderson, 477 U.S. at 248. 

Moreover, the summary judgment “standard mirrors the standard for a directed verdict . . .which 

is that the trial judge must direct a verdict if, under the governing law, there can be but one 

reasonable conclusion as to the verdict.” Id. at 250. 

The moving party bears the burden of demonstrating the absence of genuine issues of 

material facts. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). Any evidence presented by 

the opponent is to be believed, and all justifiable inferences are to be drawn in its favor. 

Anderson, 477 U.S. at 255. However, although entitled to “all applicable presumptions, 

inferences, and intendments,” H.F. Allen Orchards v. United States, 749 F.2d 1571, 1574 (Fed. 

Cir. 1984), the non-movant bears the burden of presenting sufficient evidence upon which the 

trier of fact reasonably could find in its favor. To create a genuine issue of fact, the non-movant 

must do more than present some evidence on an issue it asserts is disputed: “[T]here is no issue 

for trial unless there is sufficient evidence favoring the non-moving party for a jury to return a 

verdict for that party. 

If the evidence [of the non-movant] is merely colorable, or is not significantly probative, 

summary judgment may be granted.” Anderson, 477 U.S. at 249-50 (citations omitted). 

Accordingly, unsupported assertions or conclusory allegations are insufficient to withstand 

summary judgment. SRI Int’l v. Matsushita Elec. Corp., 775 F.2d 1107, 1116 (Fed. Cir. 1985). 

Contract interpretation is a question of law and therefore is particularly amenable to 

resolution on summary judgment. Dalton v. Cessna Aircraft Co., 98 F.3d 1298, 1305 (Fed. Cir. 

1996); Gov’t Sys. Advisors, Inc. v. United States, 847 F.2d 811, 812 n.1 (Fed. Cir. 1988). 

General rules of contract interpretation apply to contracts to which the Government is a party. 
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Lockheed Martin IR Imaging Sys., Inc. v. West, 108 F.3d 319, 322 (Fed. Cir. 1997). The court’s 

examination begins with the plain language used by the parties in contracting. Textron Defense 

Sys. v. Widnall, 143 F.3d 1465, 1468 (Fed. Cir. 1998); Aleman Food Servs., Inc. v. United 

States, 994 F.2d 819, 822 (Fed. Cir. 1993). When the contract language is unambiguous, the 

court’s inquiry is at an end, and the plain language of the contract is controlling. Textron 

Defense, 143 F.3d at 1469. A contract term is unambiguous when there is only one reasonable 

interpretation. A-Transport N.W. Co. v. United States, 36 F.3d 1576, 1584 (Fed. Cir. 1994). 

IV. The Agency cannot defend on the basis that evidence outside the pleadings creates 

 a disputed issue of material fact.  

 

To the extent that the Agency may believe that it has potential defenses to this case 

contained in any of the Agency’s records or any potential witness statements, the Agency is 

incorrect. This is impossible. This is true because the court cannot construe the language in any 

of the Agency’s ancillary documents or statements as amendments incorporated by reference into 

the contract. 

A disputed issue of material fact argument will not get defendant off the hook here for 

several reasons.  First, an ambiguity may not be created where the contract itself is facially 

unambiguous and the only potential conflict that could exist is between the contract and some 

ancillary source of information.  It is, of course, axiomatic that extrinsic evidence may not be 

used to import ambiguity into unambiguous contract language.  See Beta Sys., Inc. v. United 

States, 838 F.2d 1179, 1183 (Fed. Cir. 1988); Smelser v. United States, 53 Fed. Cl. 530, 542 

(2002); Safeco Credit v. United States, 44 Fed. Cl. 406, 419-20 (1999); see also R.B. Wright 

Constr. Co. v. United States, 919 F.2d 1569, 1572 (Fed. Cir. 1990).  It stands to reason that if 
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extrinsic evidence cannot be used to create an ambiguity that does not otherwise exist, it cannot 

be used to create either a patent or a latent one.   

This distinction finds support even in numerous cases that describe the patent ambiguity 

doctrine as arising where a government “contract contains facially inconsistent provisions.”  

Indeed, several cases have flatly rejected defendant’s attempts to rely upon circumstances or 

documents outside a contract to create a patent ambiguity.  See, e.g., Chris Berg, Inc. v. United 

States, 455 F.2d 1037, 1045 (Ct. Cl. 1972) (“[I]t is not the actual knowledge of the contractor but 

the obviousness of the discrepancy [in the contract terms] which imposes the duty of inquiry.”); 

Hoppman Corp. v. United States, 18 Cl. Ct. 220, 227 (1989) (Rader, J.) (rejecting “arguments 

that circumstances or documents outside the bid solicitation created, or should have flagged, a 

patent ambiguity,” because “this court’s inquiry for an ambiguity must focus on the language of 

the contract or bid solicitation”); see also Ets-Hokin Corp. v. United States, 420 F.2d 716, 722-

23 (Ct. Cl. 1970); SIPCO Servs. & Marine, Inc. v. United States, 41 Fed. Cl. 196, 21516 (1998); 

XXX Constr. Co., Inc. v. United States, 16 Cl. Ct. 491, 496 (1989).  These cases demonstrate 

that there was no ambiguity here at all, let alone one patent enough to make the contract 

ambiguous as to jobsite access. The relevant language of the contract was clear that defendant 

was prohibited from denying the plaintiff jobsite access except for emergencies. Any and all 

evidence, in terms of its capacity to create an ambiguity, is therefore irrelevant. 

On this issue the Federal Circuit have sensibly indicated that “the language used in a 

contract to incorporate extrinsic material by reference must explicitly, or at least precisely, 

identify the written material being incorporated and must clearly communicate that the purpose 

of the reference is to incorporate the referenced material into the contract.”  Northrop Grumman 

Info. Tech., Inc. v. United States, 535 F.3d 1339, 1345 (Fed. Cir. 2008); see also Precision Pine 
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& Timber, Inc. v. United States, 596 F.3d 817, 826 (Fed. Cir. 2010) (“To incorporate material by 

reference, a contract must use clear and express language of incorporation, which unambiguously 

communicates that the purpose is to incorporate the referenced material . . . .”); Teg-Paradigm 

Envtl., Inc. v. United States, 465 F.3d 1329, 1339 (Fed. Cir. 2006).   

Applying this rule here makes eminent sense given the Federal Acquisition Regulations, 

which require a contracting officer to advise contractors of changes made to the contract by 

issuing an amendment. In this case, there is no doubt that the contract in question did not 

“explicitly, or at least precisely” identify the fact that the contract had been revised so that the 

defendant would not make access to the site available as stated in the contract. To the extent that 

any of the Agency’s documents could be viewed as attempting to accomplish this, they were 

ineffective in doing so. 

   In this and other ways, this case parallels Conscoop-Consorzia, in which the court 

rejected a protester’s claim that ancillary documents had modified the due date for offers in a 

solicitation.  In that case, the defendant successfully argued that ancillary documents cannot 

change the operate document at issue. In this case, like in Conscoop-Consorzia, extrinsic 

evidence cannot be relied upon because it cannot change the contract. See Conscoop-Consorzia 

Fra Coop. Di Prod. e Lavoro v. United States, 62 Fed. Cl. 219. 

The basic concepts that led the court in ConscoopConsorzia to conclude that ancillary 

documents are not part of the operative documents are also dispositive here, to wit, that:  (i) 

under the federal procurement system, the contract controls the obligations of the parties; and (ii) 

a provision in ancillary documents that indicate that a contract has been changed will not be 

construed, without additional direction, to incorporate into the contract other information.  
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In Laboratory Corp. of America v. United States, USCFC Case No. 12-622C (Reissued: 

January 14, 2013) this court called such an approach by the defendant to be “argument worthy of 

the Mad Hatter”.   

V. Conclusion  

For the foregoing reasons, this motion for summary judgment should be granted.  

September 9, 2019 

Respectfully submitted, 

/s/___________________ 

Frank V. Reilly 

Counsel for plaintiff 

101 NE 3rd Avenue 

Suite 1500 

Fort Lauderdale, FL 33301 

(561) 400-0072 phone 

(954) 691-3098 fax 

frank@frankvreilly.com 
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