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 1 

 Appellant/Respondent Guidiville Rancheria of California (“Tribe”) submits 

this Reply Brief responding to the “Answer Brief” of Appellees/Petitioners 

SPRAWLDEF, a public benefit corporation; Citizens For East Shore Parks, a public 

benefit corporation; James Hanson; Tony Sustak; Paul Carman; and Pamela Stello 

(collectively referred to as “SPRAWLDEF”) regarding the June 19, 2019 Order of 

the District Court (ER I, 1-8, Doc. 59, “June 19, 2019 Order”)1 denying the Tribe’s 

Motion to Dismiss SPRAWLDEF’s action claiming violations by Respondent City 

of Richmond (“City”) of California’s open meeting laws. The District Court erred 

in ruling that the Tribe has waived its sovereign immunity in favor of SPRAWLDEF 

from unconsented lawsuits. 

STATEMENT OF JURISDICTION 
 
   SPRAWLDEF’s Answer Brief at 1 agrees with the Tribe’s Opening Brief at 

4 that the District Court’s interlocutory order of June 19, 2019 was final and 

appealable.  

  SPRAWLDEF fails to respond to the analysis in the Tribe’s Opening Brief at 

1-4 that the case is moot because Co-Respondent City, on November 5, 2019, 

approved the Amended Settlement Agreement/Amended Stipulated Judgment in 

	
1	Citations to Record refer to the Excerpt of Record by volume and bate stamp page 
numbers, together with the corresponding entry in the District Court’s docket. For 
example, the above reference for the June 19, 2019 Order is to Volume One of the 
Excerpts of Record, bate stamped pages 1 through 8, which docketed in the District 
Court as entry no. 59.	
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Guidiville Rancheria et. al v. United States et. al., CV 12-1326-YGR (“the Guidiville 

action”) in a properly agendized open meeting, except to provide one paragraph 

contending that this Court’s denial of the Tribe’s motion for vacatur moots the issue. 

It does not. 

  The Court did enter a one-page order on April 24, 2020 denying the Tribe’s 

motion for vacatur, without analysis, citing Cuviello v. City of Vallejo, 944 F.3d 816, 

824–25 (9th Cir. 2019).  The denial of vacatur does not resolve SPRAWLDEF’s 

dilemma that the lawsuit is now over an action of the Richmond City Council that 

was superseded in a subsequent action, which approved in a properly agendized open 

meeting the Amended Settlement Agreement/Amended Stipulated Judgment, that 

supersedes the Settlement Agreement/Stipulated Judgment which is the subject of 

SPRAWLDEF’s lawsuit.  

When a case becomes moot on appeal, the standard practice is to reverse or 

vacate the decision below with a direction to dismiss. NASD Dispute Resolution, Inc. 

v. Judicial Council of State of California, 488 F.3d 1065 (9th Cir. 2007). The 

intervening event of the City approving the Amended Settlement 

Agreement/Amended Stipulated Judgment moots the instant appeal for two 

straightforward reasons. First, the original April 12, 2018 Settlement 

Agreement/Stipulated Judgment is no longer in effect and has no potential to come 

into effect. Second, the Amended Settlement Agreement/Amended Stipulated 
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Judgment was approved by the City in a properly noticed and agendized public 

meeting; hence, there are no longer grounds for contending that the City failed to 

comply with California’s open meeting laws.  

The case cited by this Court’s April 24, 2020 Order, City of Vallejo, involved 

a claim that a city ordinance restricting use of a bull horn at public demonstrations, 

which restriction was not mooted by a subsequent amendment to the city ordinance 

in question, 944 F.3d at 824-825, is inapposite. The panel in City of Vallejo found 

the subsequent amendment to be sufficiently similar to the ordinance at issue such 

that the dispute was still a live controversy.  Here, the Amended Settlement 

Agreement/Amended Stipulated Judgment is certainly similar to the original 

Settlement Agreement/Stipulated Judgment in that it merely clarifies that the 

Amended Final Judgment does not create entitlements to Co-Respondent Upstream 

Point Molate, LLC (“Upstream”) or the City, but that similarity is not relevant. It is 

the fact that the Amended Final Judgment was approved in a properly agendized 

public meeting, the very factor that SPRAWLDEF complains was lacking in the 

City’s approval of the original Settlement Agreement/Stipulated Judgment, that 

renders the matter moot. There is no “substantial similarity” in the alleged manner 

or process in which the City approved the two settlement agreements. 
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For the reasons set forth in the Tribe’s Opening Brief at 1-4, the appeal should 

be dismissed as moot. The Court is encouraged to inquire of SRAWLDEF at oral 

argument in the matter to explain otherwise. 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 
 

SPRAWLDEF does not take issue with the Tribe’s Statement of Issues 

Presented for Review. SPRAWLDEF’s Issue #1, whether the District Court properly 

found a waiver of the Tribe’s sovereign immunity from unconsented suit, is 

essentially the same as the Tribe’s Issue #2. SPRAWLDEF’s Issue #4, whether the 

case is moot, is essentially the same as the Tribe’s Issue #1.  

The Tribe notes that SPRAWLDEF’s Issues ## 2 and 3 find error in the 

District Court’s findings that the Tribe is a required party under Fed.R.Civ.P 19. 

Hence, both Appellant and Appellees inform this Court that the June 19, 2019 Order 

of the District Court was in error and should be vacated. 

CONCISE STATEMENT OF THE CASE 
 

SPRAWLDEF does not dispute the Tribe’ Concise Statement of the Case.   

Most importantly, SPRAWLDEF concurs with the Tribe’s Opening Brief at 5 that 

after lengthy litigation, including an appeal to this Ninth Circuit resulting in a 

reversal and remand to the District Court, Guidiville Rancheria v. United States, 704 

Fed. Appx. 655 (9th Cir. 2017), the parties to the Guidiville action reached a 

settlement agreement and stipulated judgment, entered as the judgment of the 

Case: 19-16278, 06/16/2020, ID: 11724287, DktEntry: 32, Page 11 of 36



 5 

District Court on April 12, 2018. (ER IV, 375-523, doc. 1-2) (emphasis added).  

SPRAWLDEF argues that it is irrelevant that the District Court on July 6, 

2018 denied SPRAWLDEF’s motion to intervene in the Guidiville action without 

prejudice, noting SPRAWLDEF’s failure to address standing (ER II, 100-131. Doc 

45 at 17). It is relevant. As discussed below, any waiver of immunity found in the 

Settlement Agreement/Stipulated Judgment does not extend to third-party lawsuits. 

The fact that SPRAWLDEF made no effort to address standing to intervene in the 

Guidiville action underscores the fact it is attempting to do indirectly in the instant 

litigation what it could not do directly in the Guidiville action.  

SPRAWLDEF makes several statements suggesting that environmental issues 

are the crux of its dispute. They are not. The settlement agreement fully contemplates 

that any development of Point Molate be done in compliance with applicable 

environmental laws, including the California Environmental Quality Act, California 

Public Resources Code, §§ 21000 et seq. (“CEQA”)2. Indeed, the Tribe expects the 

City to comply. Rather, the Petition alleges that the City violated the Brown Act, 

California Government Code §§ 54950 et seq.,  California’s open meeting law. The 

	
2	The Settlement Agreement/Stipulated Judgment contemplates that a portion of the 
Point Molate property be transferred to the Tribe if the City is unable to meet certain 
timelines. A possible but remote result could be that the Tribe successfully petitions 
to have the land taken into trust (for either gaming or non-gaming purposes), in 
which event federal law, including the National Environmental Policy Act, 42 
U.S.C. §§ 4321 et seq. (“NEPA”) would apply, rather than California state law. 
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Petition has nothing to do with compliance with environmental laws. 

SPRAWLDEF’s Concise Statement of the Case also makes several statements 

(Answer Brief at 6-7) as to the merits of its Brown Act claims. Contrary to 

SPRAWLDEF’s suggestion that the District Court has “already tested” the Brown 

Act violation (Answer Brief at 6), no such findings on the merits of SPRAWLDEF’s 

Brown Act claims have been made by the District Court. 

SUMMARY OF ARGUMENT 
  
 The Tribe’s Opening Brief established that the District Court erred in finding 

that the April 12, 2018 Settlement Agreement/Stipulated Judgment constituted an 

effective waiver of the Tribe’s sovereign immunity from unconsented suit by third 

parties. SPRAWLDEF’s Answer Brief fails to overcome the Tribe’s analysis that 

the Settlement Agreement/Stipulated Judgment falls far short of the requisite express 

intent that the immunity waiver applies to third party claims, including 

SPRAWLDEF’s claims. The bulk of SPRAWLDEF’s Answer Brief is focused on 

Appellees’ perceived additional errors by the District Court. Hence, both the Tribe 

and Appellees agree that the District Court got it wrong, but for differing reasons.  

SPRAWLDEF’s alleged errors by the District Court are unavailing. The District 

Court properly rejected the application of Agua Caliente Band of Cahuilla Indians 

v. Superior Court (2006) 40 Cal.4th 239, 244-245 (2006), and properly found that 
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the Tribe is a required (necessary and indispensable) party under Fed.R.Civ.P. 193. 

Accordingly, this Court should vacate the June 19, 2019 Order and direct the District 

Court to dismiss SPRAWLDEF’s petition altogether pursuant to Fed.R.Civ.P 19, as 

the Tribe is a required (necessary and indispensable) party that cannot be joined into 

SPRAWLDEF’s lawsuit.  

STANDARD OF REVIEW 
 
 SPRAWLDEF’s Answer Brief at 8 does not dispute the Tribe’s position that 

because the appeal turns on whether the District Court erred in finding that the Tribe 

waived its sovereign immunity against SPRAWLDEF’s claims, the appropriate 

standard is to review the District Court’s decision de novo.  

 

 

 

 

 

 

	
3	Many of the cases cited in support of the Tribe’s motion were issued prior to 2007. 
When Fed.R.Civ.P. 19 was amended in 2007, the word “necessary” was replaced by 
“required” and the word “indispensable” was removed. The changes were intended 
to be “stylistic only” and “the substance and operation of the Rule both pre- and 
post-2007 are unchanged.”  Republic of Philippines v. Pimental, 553 U.S. 851, 855-
56 (2008); Cachil Dehe Band of Wintun Indians of the Colusa Indian Community v. 
California, 547 F.3d 962, 969 n.6 (9th Cir. 2008).	
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ARGUMENT 
 

A. The intervening event of the City approving, in a properly-noticed and 
agendized open session, the Amended Settlement 
Agreement/Amended Stipulated Judgment in the Guidiville action 
moots the instant litigation. 
 

For the reasons set forth in the Jurisdictional Statement of the Tribe’s Opening 

Brief at 1-4, and as set forth above, this Court should direct the District Court to 

dismiss the Petition as moot. 

B. The District Court erred in finding that the Tribe, by executing the 
Judgment in the Guidiville action, expressly waived its sovereign 
immunity to the lawsuit filed by SPRAWLDEF, which is not party 
to the Settlement Agreement/Stipulated Judgment. 

 
The Tribe establishes in its Opening Brief at 9-21 that this case cannot proceed 

to the merits of SRAWLDEF’s claims, because the Tribe has not waived its 

sovereign immunity to unconsented lawsuits brought by non-parties to the 

Settlement Agreement/Stipulated Judgment in the Guidiville action, and the Tribe 

should not be subject to or affected by a forum that adjudicates the merits of 

SPRAWLDEF’s claims. SPRAWLDEF responds by suggesting that the Tribe is 

asserting it has not waived its sovereign immunity at all. That is not the case. The 

Tribe recognizes that its filing of the Guidiville action binds the Tribe to the Court’s 

adjudication of the merits of the Complaint. The Tribe recognizes that the original 

Settlement Agreement/Stipulated Judgment (and the Amended Settlement 

Agreement/Amended Stipulated Judgment) waive the Tribe’s sovereign immunity 
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regarding claims among the parties regarding the enforcement of the Settlement 

Agreement(s)/Stipulated Judgment(s). Those waivers, however, do not in any way 

subject the Tribe to lawsuits filed by third parties. Nothing in SPRAWLDEF’s 

analysis even attempts to address the cold facts that SPRAWLDEF was not a party 

to the Guidiville action, and was not a party to the Settlement 

Agreement(s)/Stipulated Judgment(s). Nothing in SPRAWLDEF’s analysis even 

attempts to identify the requisite express consent to be sued by third parties asserting 

that the City violated the Brown Act.  

SPRAWLDEF’s Answer Brief does attempt to distinguish a handful of the 

plethora of supporting case law cited by the Tribe, which attempt is unavailing. First, 

SPRAWLDEF asserts (Answer Brief at 11-12) the Tribe ignored the Supreme Court 

precedent in C & L Enterprises, Inc. v. Citizen Band Potawatomi Indian Tribe of 

Oklahoma, 532 U.S. 411 (2001). The Tribe’s Opening Brief at 14 noted the Court in 

C&L Enterprises found an effective waiver in contractual provisions which provide 

that disputes will be resolved by binding arbitration. C & L Ent., 532 U.S. at 418. 

The Tribe noted that there is no such comparable language in the Settlement 

Agreement/Stipulated Judgment. More importantly, the waiver at issue was limited 

to the parties of the contract at issue.  SPRAWLDEF fails to respond to the Tribe’s 

analysis. Nothing in C&L Enterprises supports SPRAWLDEF’s contention that 

such language would extend the waiver to non-parties to the contract or underlying 
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litigation.  

Second, SPRAWLDEF cites (Answer Brief at 13) to United States v. Oregon, 

657 F.2d 1009 (9th Cir. 2019) for a general proposition that the Yakama Nation, by 

intervening and signing a settlement agreement over anadromous salmon in the 

Columbia River, waived its sovereign immunity. The Tribe’s Opening Brief 

acknowledges and embraces Oregon, but notes:  

While the Oregon litigation was still pending, the parties to the Oregon 
litigation (the United States, Oregon, Washington and the Yakama 
Nation) entered into a conservation agreement wherein the District 
Court retained post-judgment jurisdiction to modify its decree (an in 
rem decree regarding the Court’s constructive custody of anadromous 
salmon), 657 F.2d at 1010. Notably, the waiver was applied to a post-
judgment motion brought by a party to the lawsuit, the State of 
Washington, Id. at 1011, not by a non-party plaintiff in a separate 
lawsuit. Washington State had intervened in the litigation, and 
thereafter, signed onto the conservation agreement. Id. In sharp 
contrast, SPRAWLDEF sought intervention in the Guidiville action, 
after the Settlement Agreement/ Stipulated Judgment was entered, and 
lost and/or abandoned their efforts to intervene. None of the entities 
within SPRAWLDEF or SPRAWLDEF itself are signatories to the 
Settlement Agreement/Stipulated Judgment at issue. 

 
Tribe’s Opening Brief at 15-16. SPRAWLDEF makes no attempt to respond to the 

Tribe’s analysis. Again, SPRAWLDEF cites no authority that, by entering into a 

settlement agreement in certain litigation, a tribe waives its immunity to claims by 

non-parties to the settlement agreement. 

 Third, SPRAWLDEF (Answer Brief at 13) claims the Tribe misstates in its 

Opening Brief at 15, the holdings in In re White, 139 F.3d 1268 (9th Cir.1998) and 
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In re Pegasus Gold Corp., 394 F.3d 1189 (9th Cir. 2005), by noting the courts in 

White and Pegasus held that a tribe’s waiver of immunity by filing or intervening in 

litigation is to be narrowly applied. The Tribe stands by its citations of White and 

Pegasus. Here, there is no adverse judgment by which the Tribe is bound and the 

Guidiville action certainly did not involve claims of Brown Act violations. Again, 

SPRAWLDEF cites no authority that by entering into a settlement agreement in 

certain litigation, a tribe waives its immunity to claims by non-parties to the 

settlement agreement. 

 Fourth, SPRAWLDEF asserts (Answer Brief at 14) that McClendan v. United 

States, 885 F.2d 627 (9th Cir. 1989) supports the position that the Tribe’s 

participation in the Guidiville action constitutes a waiver of immunity for 

SPRAWLDEF’s Brown Act litigation. The Tribe in its Opening Brief at 16-17 

specifically addresses why the McClendon court did not find an effective waiver of 

tribal sovereign immunity to collateral issues. 885 F.2d at 631. SPRAWLDEF makes 

no attempt to respond to the Tribe’s analysis. 

 Finally, SPRAWLDEF asserts (Answer Brief at 14) that the Tribe misapplied 

Quileute Indian Tribe v. Babbitt, 18 F.3d 1456 (9th Cir. 1994). The Tribe’s Opening 

Brief does not cite to or make any reference whatsoever to the Quileute decision4. 

	
4	The Tribe did cite to the Quileute decision in its January 9, 2019 Motion to dismiss 
(ECF 45) at 7.	
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However, the case is still useful in noting that tribal immunity waivers found by 

participation in legal proceedings are to be narrowly applied:  

We cannot interpret Oregon, however, to hold that participation in 
administrative proceedings waives immunity for subsequent court 
proceedings. See, Pan American Co. v. Sycuan band of Mission 
Indians, 884 F.2d 416, 420 (9th Cir. 1989) (noting that Oregon tests the 
“outer limits” of admonition against implied waivers). 

 
18 F.3d at 1459. 
 

The Tribe’s Opening Brief at 10 notes that the First Amended Petition (ER II, 

132-140, doc. 32), on its face, fails to make any allegation whatsoever that the 

Tribe’s sovereign immunity has been expressly and unequivocally waived or 

abrogated. The Tribe submitted evidence in support of its motion to make clear, as 

a matter of both federal law and tribal law, that its sovereign immunity has not been 

waived regarding SPRAWLDEF’s claims. See Declaration of Vice-Chairman 

Donald Duncan In Support of Tribe’s Motion to Dismiss (ER II, 56-94, Docs. 45-1 

through 45-5) (“Duncan Declaration”). SPRAWLDEF makes no attempt to respond 

to the fatal defect that any implied waiver violates tribal law. The Duncan 

Declaration sets forth the provisions in the Tribe’s Constitution that govern what is 

required for a party to obtain an effective waiver of the Tribe’s sovereign immunity. 

Id. SPRAWLDEF has failed to establish that any waiver to its benefit has ever been 

granted pursuant to Guidiville Tribal law, which defect is fatal to SPRAWLDEF’s 

claims. See, United States v. USF&G, 309 U.S. 506, 513 (1940); Hydrothermal 

Case: 19-16278, 06/16/2020, ID: 11724287, DktEntry: 32, Page 19 of 36



 13 

Energy Corp. v. Fort Bidwell, 170 Cal. App. 3d 489, 496 (Cal. App. 1985); MM&A 

Productions v. Yavapai Apache Nation, 234 Ariz. 60, 316 P.3d 1248 (Ariz. App. 

2014); Harris v. Lake of the Torches Resort, 2015 WL 1014778 (Wisc. App. March 

10, 2015).  

The Tribe notes (Opening Brief at 11 -12) that  recently, the U.S. Supreme 

Court admonished that federal courts may not “carv[e] out exceptions” to the broad 

protections sovereign immunity provides to federally recognized tribal governments. 

Michigan v. Bay Mills Indian Community, 572 U.S. at 788-89.  Again, 

SPRAWLDEF makes no attempt to respond to the Tribe’s analysis.  

In addition to the cases referred to above, the Tribe’s Opening Brief at 14 

establishes that the other case relied upon by the District Court, Kenneth H. Hughes, 

Inc. v. Aloha Tower Dev. Corp., 654 F.Supp.2d 1142 (D. Haw. 2009), is inapposite. 

SPRAWLDEF makes no attempt to respond to the Tribe’s analysis.  

 The Tribe’s Opening Brief at 17-18 points out that, notably, the District Court 

does not cite a single case where a contractual waiver extended to non-parties. A 

thorough canvas of the rich body of case law regarding waivers of tribal immunity 

fails to reveal a single case where immunity extended to subsequent litigation 

brought by unnamed non-parties, except where the waiver at issue expressly states 

that it is intended to apply and extend to certain third parties. The Tribe expressly 

challenged SPRAWLDEF to cite such a case and inform this Court of its existence, 
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but again, SPRAWLDEF failed to respond. 

The Tribe’s Opening Brief at 17-21 identifies several analogous contexts 

where the federal courts have refused to extend immunity waivers to non-parties to 

contracts. Other than a summary statement (Answer Brief at 11) that the case law 

deals with “foreign claims” and a concession that SPRAWLDEF is a not a third-

party beneficiary to the settlement agreement(s), SPRAWLDEF fails to respond to 

the Tribe’s analysis. Those analogous situations apply here. Notably, the Supreme 

Court has found immunity of foreign governments to be “instructive” in addressing 

questions of tribal sovereign immunity. Kiowa Tribe of Oklahoma v. Manufacturing 

Technologies, Inc., 523 U.S. 751, 759 (1998). A waiver of immunity in a contract 

does not extend to non-parties unless expressly stated that it is intended for such 

non-parties. The waiver in the Settlement Agreement/Stipulated Judgment allows 

the parties to the Settlement Agreement/Stipulated Judgment to seek to enforce its 

terms, but nothing therein comes remotely close to providing the required express 

statement that the waiver applies to a third-party, much less an assembly of 

environmental groups challenging whether the City violated California’s open 

meeting laws. 
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C. The District Court correctly rejected SPRAWLDEF’s invitation to 
apply the State Court decision of Agua Caliente Band v. Superior 
Court. 
 
In its June 19, 2019 Order, the District Court reasoned:  
 

Petitioners further argue that their interests under the Brown Act, a 
statute meant to protect California citizens’ interest in open 
government, would outweigh the Tribe’s claims of sovereign immunity 
citing the California Supreme Court’s decision in Agua Caliente Band 
of Cahuilla Indians v. Superior Court (2006) 40 Cal.4th 239, 244-245 
(2006). Agua Caliente itself was careful to state that its “abrogation of 
the sovereign immunity doctrine under these facts is narrow and 
carefully circumscribed to apply only in cases where California, 
through its Fair Political Practices Commission, sues an Indian tribe for 
violations of state fair political practice laws.” Id. at 261. No federal 
authorities have cited to Agua Caliente, whether to approve or 
disapprove. Given the singularity of the decision, and the Court’s 
determination that the Tribe here waived its sovereign immunity, the 
Court declines to extend the reasoning of Agua Caliente to the 
circumstances at bar. 

 
June 19, 2019 Order at 6, n.1. SPRAWLDEF suggests (Answer Brief at 17) that the 

District Court erred by failing to apply Agua Caliente here.  

As with every other court that has addressed the issue, the District Court 

properly declined SPRAWLDEF’s invitation. In the Agua Caliente case, the 

California Supreme Court found that tribal sovereign immunity was not an available 

defense to an action by California’s Fair Political Practices Commission to force 

reporting of the Agua Caliente Band’s contributions to candidates in California state 

elections. Id. The “unique circumstances” at issue involved the Agua Caliente 

Band’s participation in the State’s electoral process through unreported political 
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contributions. In order to protect the State’s ability to regulate the electoral process, 

the State Supreme Court found a very narrow exception to the strong presumption 

of preserving tribal immunity. 40 Cal.4th at 259 and 269. Indeed, the State Supreme 

Court distinguished the circumstances present in Agua Caliente from those 

“involving a tribe’s contracts or commercial ventures.” 40 Cal.4th at 260-61 

(emphasis added).  

No federal court has ever applied or followed the Agua Caliente state case to 

find a waiver or exception to tribal sovereign immunity as a matter of federal law. 

Two California state courts have refused to extend the holding to other 

circumstances, even when framed as infringement of a state’s reserved rights under 

the Tenth Amendment. Ameriloan v. Superior Court, 169 Cal.App.4th 81, 91-93 

(Cal. App. 2008) (rejecting invitation to extend Agua Caliente to enforcement action 

of State Department of Corporations against tribally-owned lending entities); In re 

Conservatorship of Estate of Gonzalez v. Lytton Band, 2008 WL 788606 at *2-3 

(Cal. App. 2008) (rejecting invitation to extend Agua Caliente to matters where State 

is acting under the parens patriae powers to protect persons with mental or physical 

deficiencies). Indeed, every court to have cited Agua Caliente, except one, rejected 

its application to the circumstances before it. See, e.g., Lawrence v. Barona, 153 

Cal.App.4th 1364, 1370 (Cal. App. 2007). The one court to cite Agua Caliente where 

the immunity defense failed turned on whether the entity asserting immunity was an 
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arm of the tribe, not whether an interest of the state superseded the doctrine of tribal 

immunity. People v. Miami Nation Enterprises, 2 Cal.5th 222, 239 (2016). In sum, 

not a single court has ever extended the narrow holding of the State Supreme Court 

in Agua Caliente to find a waiver in any other circumstance.   

California’s electoral process and the Fair Political Practices Commission are 

not implicated by Petitioners’ claims. Indeed, the electoral process provides a venue 

for Petitioners to redress their grievances by voting against the Council Members 

who approved the Settlement Agreement/Stipulated Judgment in the next election 

cycle. Put simply, Agua Caliente is an anomaly, limited to unique facts and 

circumstances that are not present here. 

D. The District Court correctly found that the Tribe was a required 
(necessary and indispensable) party under Fed.R.Civ.P. 19. 
 

In its June 19, 2019 Order, the District Court reasoned:  
 

Petitioners argue that the Tribe has no legal interest in the only right 
asserted in the petition: enforcement of the City’s compliance with its 
ministerial duties to engage in open government decision-making under 
the Brown Act. However, the Tribe has an interest in the matters at issue 
in the petition because granting the petition would void its settlement 
agreement with the City. The relief sought voiding an existing 
agreement under which the Tribe has both a monetary entitlement to 
sale proceeds and an option to acquire Point Molate real property—
would interfere with those interests and obligations as a practical 
matter. Fed. R. Civ. P. 19(a)(1)(B). While petitioners contend that 
granting the petition would “only” void the City’s agreement to the 
stipulated judgment and settlement, the notion that such a determination 
would not affect the rights of another party to that same stipulated 
judgment and agreement defies reason. Thus, the Court concludes that 
the Tribe is a necessary party and its joinder was proper in this action 
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under Rule 19(a). 
 

June 19, 2019 Order at 7. Despite the District Court’s reasoning, SPRAWLDEF 

argues (Answer Brief at 17-20, 23-24) that the Tribe has no protectable interests and 

that the District Court can grant complete relief without the Tribe. SPRAWLDEF 

does not explain why the District Court’s reasoning on this issue is wrong – the 

above quoted passage is clear.  Notably, SPRAWLDEF filed the action against the 

Tribe. If SPRAWLDEF believed the Tribe is not a required party, is neither 

necessary nor indispensable, then is it representing to this Court that naming the 

Tribe was frivolous? No; rather, it reveals that SPRAWLDEF’s motive5 is not to 

ensure the City’s compliance with open-meeting laws, but to void the Stipulated 

Judgment/Settlement Agreement.  

The Tribe establishes in its Motion to Dismiss that Petitioners’ objective with 

this lawsuit is to void the Settlement Agreement and Stipulated Judgment. (ER II, 

100-131, Doc. 45 at 10-12). The Tribe also establishes that SPRAWLDEF could 

amend its Petition to seek only remedies that do not void the Settlement Agreement 

and Stipulated Judgment, in which event the Tribe would not be a necessary and 

	
5	SPRAWLDEF asserts (Answer Brief at 9) that the “Tribe’s real purpose here is to 
carry water for the City of Richmond.” There is no basis for the assertion. Indeed, 
the Tribe insists and expects the City to comply with state law regarding approval of 
the Settlement Agreement/Stipulated Judgment and state environmental laws – 
failure to do so is a breach of the Settlement Agreement/Stipulated Judgment and if 
the Tribe believed the City was in breach, it would file supplemental proceedings 
against the City in the Guidiville action.	

Case: 19-16278, 06/16/2020, ID: 11724287, DktEntry: 32, Page 25 of 36



 19 

indispensable party. (ER II, 100-131, Doc. 45 at 20-21).  If the remedy is to void 

the Settlement Agreement and Stipulated Judgment, then the Tribe is necessary 

and indispensable. If the remedy sought by SPRAWLDEF does not void the 

Settlement Agreement and Stipulated Judgment, the Tribe is neither necessary 

nor indispensable. If the Petitioners remove the request for relief that voids the 

judgment, and retain their requests for relief at ¶¶ 2-4 of their Petition (ER II, 

132-140) regarding prospective compliance by the City and the recording of 

closed sessions of the City Council, then the litigation can proceed without the 

Tribe. Rather than embrace the Tribe’s suggestion to cure the Fed.R.Civ.P. 19 

problems with the current version of the Petition, Petitioners engage in insincere 

sophistry that they are pursuing a remedy that will not void the agreement or 

harm the Tribe. The District Court properly saw through SPRAWLDEF’s 

double speak and found that the Tribe is a required party under Fed.R.Civ.P. 19.   

SPRAWLDEF further argues (Answer Brief at 21-22) that Upstream and 

the City can adequately protect the Tribe’s interests in its absence. Of course, 

this argument assumes the District Court erred in failing to dismiss the Tribe as 

a party. Moreover, SPRAWLDEF’s conclusory statement that “Upstream and 

the Tribe have the exact same interest in the litigation” is patently false. Neither 

Upstream nor the City can adequately represent the Tribe’s interests. 

There are limited situations where a lawsuit has proceeded because the 

remaining parties are able to adequately protect the absent tribe’s interests. See, e.g., 
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Washington v. Daley, 173 F.3d 1158, 1167 (9th Cir. 1999) (named defendant, 

Secretary of Commerce able to protect tribes’ fishing rights); Southwest Center for 

Biological Diversity v. Babbitt, 150 F.3d 1152 (9th Cir. 1998) (named defendant, 

United States, able to protect tribe’s water rights). The United States is often able to 

adequately represent an absent tribe because the federal government regularly has a 

fiduciary or trust relationship with federally recognized tribes. Alto v. Black, 738 

F.3d 1111 1127-28 (9th Cir. 2013); See also Union Pacific Railroad Co. v. Runyon, 

320 F.R.D 245, 252 (D. Ore. 2017) (“The United States is often able to adequately 

represent an absent tribe because the federal government regularly has a fiduciary or 

trust relationship with federally recognized tribes”). 

A non-party is adequately represented by existing parties if: (1) the interests 

of the existing parties are such that they would undoubtedly make all of the non-

party's arguments; (2) the existing parties are capable of and willing to make such 

arguments; and (3) the non-party would offer no necessary element to the proceeding 

that existing parties would neglect. Southwest Center, 150 F.3d at 1153-54; 

Shermoen v. United States, 982 F.2d 1312, 1318 (9th Cir. 1992). Mere similarity of 

interests is not sufficient. Hansen v. Peoples Bank of Bloomington, 594 F.2d 1149, 

1153 (7th Cir. 1979). Courts in this Circuit have denied Fed.R.Civ.P. 19 motions in 

some circumstances where the United States is advancing its trust responsibility to 

a tribe and thereby its interests and the tribe’s interests are sufficiently aligned. Alto, 
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738 F.3d at 1128. However, governmental entities (or other remaining parties) are 

unable to adequately represent tribal interests where the governmental entity (or 

other remaining parties) may pursue a settlement or litigation strategy that diverges 

from the tribe’s. Friends of Amador County v. Salazar, 554 Fed. Appx. 562, 564 (9th 

Cir. 2014) (“[t]he government's response to the district court's questions on this issue 

at a status conference caused the district court to suspect that the government favored 

judicial resolution of the lawsuit as opposed to early dismissal, and would seek to 

avoid taking positions contrary to its national Indian policy, even if contrary to the 

Tribe's interest”); Pit River Home and Agric. Coop Ass’n v. United States , 30 F.3d 

1088, 1101 (9th Cir. 1994) (“We have held that the United States cannot adequately 

represent an absent tribe, when it may face competing interests.”). Moreover, where 

the remaining parties did not themselves pursue dismissal per Fed.R.Civ.P. 19, that 

factor itself demonstrates that their interests diverge from the tribe’s. Friends of 

Amador County, 554 Fed. Appx. at 564. When a present party is not the federal 

government with its attendant trust responsibility to federally recognized Indian 

tribes, but rather is another governmental entity which has a “broad obligation” to 

serve many people, that party generally does not share a sufficient interest with an 

absent tribe to satisfy the first Fed.R.Civ.P. 19(b) factor. White v. Univ. of California, 

765 F.3d 1010, 1027 (9th Cir. 2014) (finding that a state university could not 

adequately represent the interests of the absent tribes because the university had a 
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“broad obligation to serve the interests of the people of California, rather than any 

particular subset,” and therefore had different motivations); Union Pacific Railroad 

Co., 320 F.R.D. at 252 (County government has broad obligations and no trust 

responsibility to protect absent tribes’ treaty rights).  

Applying this case law, it is clear that neither Upstream nor the City can 

adequately represent the Tribe. Belaboring the obvious, the Tribe is a federally 

recognized Indian tribe. See 83 Fed. Reg. 34863 (Jul. 23, 2018). Moreover, it is 

a tribe left landless and without resources as a result of the federal government’s 

wrongful termination of the Tribe in 1965, allegedly pursuant to the California 

Rancheria Act enacted in 1958 (PL 85-671). The failed policies of the 

termination era left the Tribe landless and without any resources. In 1991, the 

Tribe was one of four tribes that prevailed in litigation against the United States 

over their wrongful termination. Scotts Valley v. United States, No. C-86-3660-

VRW (N.D. Calif. Sept. 6, 1991). In the stipulated judgment entered in that 

litigation, the United States agrees that the Tribe was wrongfully terminated. See 

Ex. A to Duncan Declaration. Notice of the restoration of the Tribe’s recognition 

was published in the Federal Register. 57 Fed. Reg. 5214 (Feb. 12, 1992). In 

1992, the newly-restored Tribe had no land base, as all of its lands had been lost 

during the period of wrongful termination. See Duncan Declaration at 3, ¶ 15. 

Restoring a viable land base is the crux of the Tribe’s agenda. Id. at 3-4, ¶ 16. 

To achieve that goal, the Tribe requires a parcel of land large enough to support 
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multiple tribal uses, including but not limited to: tribal housing (to accommodate 

the entire membership); tribal government headquarters for member access to 

the tribal government and tribal services; cultural facilities such as dance 

grounds and roundhouse for religious and traditional intertribal gatherings; plant 

communities to support traditional medicines, basket making and tule boat 

materials; open space, water and biological communities to be restored to their 

natural condition; recreation facilities; access to public transportation; job 

training opportunities; employment opportunities; individual business 

opportunities; educational opportunities; entertainment opportunities; health and 

wellness opportunities; and economic development opportunities. Id. The Tribe 

sought to achieve its governmental objectives through the agreement with the 

City to support the Tribe’s efforts to have a portion of the Point Molate lands 

taken into trust. Id. at 4, ¶ 17. The proposal was not just about gaming, or even 

primarily about gaming. The proposed gaming facility that was intended to be 

the source of the governmental revenues to manifest the Tribe’s agenda, as well 

as to pay for the massive environmental cleanup costs associated with the closed 

Navy Fuel Depot. Id. at 4, ¶ 17. The Settlement Agreement and Stipulated 

Judgment put an end to the City’s purported contractual obligation to support 

the Tribe’s efforts, but the Tribe’s pursuit of a viable land base remains intact. 

Neither the City nor Upstream have such an interest to protect, only the Tribe 

has that interest. Unlike the cases cited above, which found the United States 
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may adequately represent an absent tribe, neither Upstream nor the City has a 

formal trust responsibility to the Tribe. 

Moreover, either the City or Upstream could have raised the Fed.R.Civ.P. 

19 defects on their own, potentially avoiding the inconveniences to the Tribe and 

the inherent infringement of its sovereign immunity that it is now enduring in 

having been named as a co-respondent and in having to bring the Fed.R.Civ.P. 

19 argument before the District Court and this Appeals Court. That the City 

and/or Upstream did not seek dismissal on Fed.R.Civ.P. 19 grounds itself 

establishes that the City and Upstream cannot be relied upon by the Tribe to raise 

the argument. See Greyhound Racing, Inc. v. Hull, 305 F.3d 1015, 1018 and n.5 

(9th Cir. 2002) (State of Arizona, and not the compacted Indian tribes, brought 

the Fed.R.Civ.P. 19 problem to the court’s attention acknowledging that the 

state’s interests and the tribes’ interests in the gaming compacts are not properly 

aligned).  Just as the courts found the University of California in White, and the 

county government in Union Pacific Railroad, to be unable to adequately 

represent the interests of the absent tribes because they each had a “broader 

obligation to serve many people” other than the absent tribes, so too should this 

Court find that the City and Upstream are unable to adequately represent the 

Tribe’s interests. 

Specifically, Upstream is further unable to adequately represent the 

Tribe’s interests. The Tribe and Upstream do have similar interests, and have 
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cooperated and worked closely in the legal proceedings in CV 12-1326- YGR, 

but mere similar interests are insufficient. Upstream is a for-profit corporation 

with a profit motive, in sharp contrast to the Tribe’s motive in entering the 

Settlement Agreement and Stipulated Judgment. Upstream has no trust 

responsibility to the Tribe, has no responsibility or obligation to secure a viable 

land base for the Tribe, and does not share the Tribe’s governmental interests in 

terms of restoring a viable land base to support its government and members. 

Neither the interests of the City nor Upstream are such that they can 

“undoubtedly make all the non-party’s arguments.” Their willingness and 

capability of making all the Tribe’s arguments are such that the Tribe cannot rely 

on them because their interests diverge. Only the Tribe can be relied upon to 

assert the necessary element of conveying land to the Tribe, or proceeds from 

land sales or leases to the Tribe, such that the Tribe can then use those resources 

to secure other lands. The diverging interests would also prevent the remaining 

parties from protecting the Tribe’s interests in any settlement discussions, where 

no remaining entity would have the willingness or motivation to protect or 

advance the Tribe’s interests. 

Finally, SPRAWLDEF argues that it is harmed if the case is dismissed. 

First, SPRAWLDEF could proceed with a lawsuit against the City without 

joining Upstream or the Tribe if it seeks remedies of prospective equitable relief 

rather than voiding the Settlement Agreement/Stipulated Judgment. Moreover, 
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the case law is very clear that the harsh or “unfair” consequences that may derive 

from a Tribe asserting its sovereign immunity from unconsented suit do not alter 

the propriety of dismissal. See Kiowa, 523 U.S. at 758-59; Memphis Biofuels 

LLC v. Chickasaw Nation, 585 F.3d 917, 922 (6th Cir. 2009). 

CONCLUSION 

For the reasons set forth above and in the Tribe’s Opening Brief, the District 

Court’s Order of June 19, 2019 should be vacated and the matter should be remanded 

to the District Court with instructions to dismiss SPRAWLDEF’s Petition.  
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      1487 W. State Route 89A, Ste. 8 
       Sedona, AZ 86336 
      Tel: (425) 802-5369 
      Fax: (509) 235-5017 
      scottcrowell@clotag.net 

 
              SARA DUTSCHKE SETSHWAELO  
                                                            CA Bar. No. 244848     
                                          KAPLAN KIRSCH ROCKWELL 
                                                            595 Pacific Ave., Fl. 4 
                                                            San Francisco, CA 94133-4685 
                                                            Tel: (628) 209-4152 
                                                            Fax: (303) 825-7005 
                                                             ssetshwaelo@kaplankirsch.com 
 
 

 

 

Case: 19-16278, 06/16/2020, ID: 11724287, DktEntry: 32, Page 33 of 36



 27 

STATEMENT OF RELATED CASES 

 Pursuant to Circuit Rule 28-2.6, I state that GUIDIVILLE RANCHERIA OF 

CALIFORNIA, et al v. UNITED STATES, et al, 704 Fed. Appx. 655 (9th Cir. 2017) 

is related to this appeal. Both appeals arise out of the same case in the United 

States District Court of the Northern District California, and involve the same 

transaction 
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Attorney for Respondent-Appellant 
Guidiville Rancheria of California 

 

 

 

 

 

 

 

Case: 19-16278, 06/16/2020, ID: 11724287, DktEntry: 32, Page 34 of 36



 28 

CERTIFICATE OF COMPLIANCE 

 Pursuant to Fed. R. App. P. 32(a)(7)(C), I certify that: 

 This brief complies with the type-volume limitation of Cir. R. 32-1 because 

this brief contains 6, 239 words, excluding the parts of the brief exempted by Fed. 

R. App. P. 32(f). 

 This brief complies with the typeface requirements of Fed. R. App. P. 32(a)(5) 

and the type style requirements of Fed. R. App. P. 32(a)(6) because this brief has 

been prepared in a proportionately spaced typeface using Mac Word 2019, Times 

New Roman 14-point font. 

Date: June 16, 2020  
 
Crowell Law Office-Tribal Advocacy Group 

 
      s/ Scott Crowell 
      SCOTT CROWELL 
 

Attorney for Respondent-Appellant 
Guidiville Rancheria of California 

 

 

 

 

 

 

 

Case: 19-16278, 06/16/2020, ID: 11724287, DktEntry: 32, Page 35 of 36



 29 

CERTIFICATE OF SERVICE 
 

  I, Scott Crowell, hereby certify that on June 16, 2020, I electronically 

filed the foregoing with the clerk of the Court for the United States Court of Appeals 

for the Ninth Circuit by using the appellate CM/ECF system. 

 Participants in the case who are registered CM/ECF users will be served by 

the appellate CM/ECF system. 

 
Date: June 16, 2020 
 
 
      Crowell Law Office-Tribal Advocacy Group 
 
      s/ Scott Crowell 
      SCOTT CROWELL 
 

Attorney for Respondent-Appellant 
Guidiville Rancheria of California 

 

Case: 19-16278, 06/16/2020, ID: 11724287, DktEntry: 32, Page 36 of 36




