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PRELIMINARY STATEMENT 

 

On June 16, 2016, Plaintiffs Fredrick and Alice (“Alice”) Perkins (collectively, 

the “Perkinses”) commenced this civil action, pursuant to 28 U.S.C. § 1346(a)(1), for 

the recovery of federal income tax, interest and penalties erroneously and illegally 

assessed and collected by Defendant United States (the “Government”) for the 2010 

tax year.   (Doc. No. 1).   Pending before this Court are cross-motions for summary 

judgment filed by the Perkinses (Doc. No. 61) and by the Government (Doc. No. 60).   

In a text order, electronically issued on March 30, 2020, the Court directed the 

Perkinses to file a brief, on or before April 14, 2020: 

(1) responding to the government’s argument that its variance-doctrine 

defense is jurisdictional and cannot be waived, and (2) explaining why 

the plaintiffs’ claiming an additional $291,116 in business expenses that 

were not identified in their administrative claim before the IRS does not 

run afoul of the variance doctrine. 

 

(Doc. 95).  This memorandum of law is submitted in response to the Court’s text order.   
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RELEVANT PROCEDURAL HISTORY 

Prior to the commencement of this action, the Internal Revenue Service (the 

“Service”) audited tax returns filed by the Perkinses for tax years 2008, 2009, and 

2010.   (Doc. No. 71-3, ¶¶4, 24).   During those tax years, the Perkinses claimed income 

earned by Alice from the sale of sand and gravel mined on the Seneca Nation territory 

was exempt from federal income tax.  (Id. ¶¶7, 25; Doc. No. 60-13 at 8-9).   When 

these returns were originally filed with the Service, an accountant for the Perkinses 

claimed the income was exempt from federal taxation due to the General Allotment 

Act of 1887.  (Id. at 2, 8-9).    

Following its audit, the Service disallowed the claim of exemption and issued 

a Notice of Deficiency on August 26, 2014. (Doc. No. 46, Sixth Defense ¶5).  In the 

Notice, the Service claimed the Perkinses were delinquent in the amount of $6,113.00 

in federal income tax and $2,741.70 in penalties for the 2010 tax year.  (Id. ¶6). On 

or about May 19, 2015, the Service sent the Perkinses a tax notice demanding 

payment of $9,863.68 by June 8, 2015.  (Id. ¶7).  This amount included unpaid taxes 

in the amount of $6,113.00, penalties totaling $2,741.70, interest in the amount of 

$1,020.98, and a credit of $12.00.  (Id.).  The Perkinses paid this adjustment in full 

on May 29, 2015.  (Id.).   

On October 9, 2015, the Perkinses timely filed a claim for refund with the 

Service (Id. ¶8).    In their claim for refund, they stated, in part, the following: 

[T]he Internal Revenue Service may not tax income derived directly 

from the land protected by federal treaties. The taxpayers correctly 
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reported these sales as exempt from federal taxation. The IRS, however, 

determined the income to be taxable. Taxpayers have paid the taxes and 

now seek a refund. 

 

(Id., Doc. No. 7 at 11).   The Government never responded to the Perkinses’ claim for 

refund.  (Doc. No. 46, Sixth Defense ¶9).  The Perkinses commenced this action more 

than six months after filing their claim for refund with the Service.  (Id.).   

The Perkinses attached copies of their claim for refund to their original 

Complaint (Doc. No. 1 at 6-8) and to their Verified Amended Complaint (Doc. No. 7 

at 10-12).  In motions to dismiss, the Government never sought dismissal on any 

jurisdictional grounds, but instead sought it on the grounds that federal treaties with 

the Seneca Nation do not create an exemption from the imposition of a federal income 

tax.  (Doc Nos. 5 and 9).  

After this Court denied the Government’s motion to dismiss (Doc. No. 24), the 

Government filed an Answer (Doc. No. 31) and later an Amended Answer (Doc. No. 

46).   As a first defense, the Government alleged, “To the extent that the Plaintiffs 

failed to properly file a claim for refund as required by 26 U.S.C. § 7422, the complaint 

must be dismissed for lack of jurisdiction.”  (Doc. No. 46, First Defense).  The 

Government further alleged, “To the extent that the Plaintiffs did not file a claim for 

refund within the time periods set forth in 26 U.S.C. § 6511, the complaint and refund 

are time-barred, and this Court should dismiss for lack of jurisdiction. (Id. Third 

Defense).  Despite its First and Third Defenses, the Government then admitted:   
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On October 9, 2015, Plaintiffs timely filed a claim for refund with the 

Internal Revenue Service, seeking a refund of $6,113 of income taxes 

paid for 2010, plus interest and penalties paid on that sum. 

 

(Doc. No. 46, Sixth Defense ¶8).   

 As a second defense, the Government alleged, “To the extent that the complaint 

varies from any claim for refund, there is an impermissible variance and the 

complaint must be dismissed.”  (Doc. No. 46, Second Defense).  In its Answer and 

Amended Answer, the Government stated no facts in support of its variance defense. 

(Id.).  

This defense of substantial variance was later abandoned by the Government 

when it admitted to certain material facts alleged by the Perkinses in its Rule 56 

Statement in Support of Summary Judgment.   (Doc. No. 71-1, ¶¶21-24).  One of these 

material facts included that the Perkinses “timely filed a refund action in this Court.” 

(Id. ¶24).   

In the memorandum of law submitted in support of summary judgment, the 

Perkinses explicitly stated: 

Plaintiffs have raised no new claims or theories subsequent to their 

initial refund claim.   Based on Lewis, Plaintiffs have claimed they have 

overpaid their 2010 tax because the Government wrongfully demanded 

and collected a tax on income earned by Alice from the sale of sand and 

gravel, mined on the lands of the Seneca Nation.   That is the same claim 

and theory raised in the Tax Court.  The Government has no grounds to 

argue any variance in Plaintiffs’ claim. 

 

(Doc. No. 62 at 22-23).  The Government had no reply to this legal assertion by the 

Perkinses. (Doc. No. 71). 
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In its summary judgment motion, the Government argued Perkinses’ treaty 

claims were without merit, and not that their amended complaint was jurisdictionally 

defective based on the substantial variance doctrine. (Doc. No. 60-2 [the 

Government’s Rule 56 Statement of Undisputed Material Facts]).  Magistrate Judge 

Hugh Scott, therefore, never addressed the Government’s abandoned, substantial 

variance defense in his report and recommendation to this Court. (Doc. No.  84).  

After Judge Scott recommended the parties’ cross-motions be denied and the 

matter proceed to trial, (id. 2, 32), the Government resurrected its meritless, 

substantial variance defense by inserting two repetitive paragraphs in its objections 

to the denial of its motion (Doc. No. 85 at 3, 5-6) and by adding a few additional 

paragraphs in reply to objections filed by the Perkinses (Doc. No. 90 at 1, 3, 5).   

In its last-ditch effort for a dismissal order, the Government filed a Local Rule 

72(a) Certification, acknowledging it had not raised the substantial variance defense 

in its summary judgment motion, and requesting the Court’s permission to raise it as 

a “new legal argument.”  (Doc. No. 89).  In its Certification, the Government misled 

the Court by asserting the substantial variance doctrine is a jurisdictional defense 

that may be raised at any time.  (Id. at 2). For the reasons stated below, the Court 

should rule the Government’s abandoned, substantial variance defense has no merit. 

LEGAL ANALYSIS 

 

A. This Court Has Subject Matter Jurisdiction. 

 

The United States Court of Federal Claims and the federal district courts have 
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original and concurrent jurisdiction to hear any civil action against the Government 

to recover federal income tax, penalties, and interest erroneously or illegally assessed 

and collected.  28 U.S.C.A. § 1346(a)(1) (West 2020).   Congress, however, has imposed 

several jurisdictional prerequisites for filing such a civil action in either the Court of 

Federal Claims or a district court.  See 26 U.S.C.A. § 7422(a) (West 2020); 26 C.F.R. 

§ 301.6402-2 (West 2020).  Magnone v. United States, 902 F.2d 192, 193 (2d Cir.), cert. 

denied,  498 U.S. 853 (1990).  

First, a taxpayer must exhaust any administrative remedy by filing a refund 

claim with the Service prior to commencing a federal suit.  Id.  This prerequisite is 

known as the prior-claim rule.  Id.  Next the taxpayer must file the refund claim with 

the Service within the period of limitation set forth in 26 U.S.C. § 6511(a). Lastly, the 

taxpayer must make full payment of the tax assessment, including penalties and 

interest, prior to commencing an action in a federal court.  Magnone, 902 F.2d at 193, 

citing Flora v. United States,  357 U.S. 63 (1958) aff’d on rehearing,  362 U.S. 145 

(1960).  

The claim for refund “must set forth in detail each ground upon which a credit 

or refund is claimed and facts sufficient to apprise the Commissioner of the exact 

basis thereof.”   26 C.F.R. § 301.6402-2(b)(1) (West 2020). The United States Court of 

Appeals for the Second Circuit has held this prior-claim rule goes “no further than to 

require the taxpayer to set forth facts sufficient to enable the Commissioner of 

Internal Revenue to make an intelligent administrative review of the claims.”  
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Scoville Mfg. Co. v. Fitzpatrick, 215 F.2d 567, 569 (2d Cir. 1954).  See, also, Krasnow 

v. United States, 508 F. Supp. 1099, 1103 (S.D.N.Y. 1981).   The application of these 

statutory and regulatory provisions “do[es] not require the strictness of common-law 

pleading or criminal indictment but only require the statement of facts be reasonably 

sufficient to make the Commissioner aware of the nature of the claims; the specific 

legal formulations of these claims need not be made.”  Estate of Liftin v. United States, 

111 Fed. Cl. 13, 19 (2013), aff’d, 754 F.3d 975 (Fed. Cir. 2014), quoting Am. Nat. Bank 

Trust Co. v. United States, 594 F.2d 1141, 1143 n.1 (7th Cir. 1970).  

The Perkinses have satisfied the jurisdictional prerequisites for this Court to 

exercise subject matter jurisdiction and to recover the tax, penalties, and interests 

assessed and collected from them by the Government.  First, as the Government has 

conceded, they paid in full the tax, penalties and interests demanded by the 

Government.  (Doc. No. 71-1, ¶¶21-22).  Next, as the Government has admitted, they 

filed a timely refund claim with the Service on October 9, 2015 in accordance with 26 

U.S.C. § 6511(a).  (Id. ¶23).  As the Government has further acknowledged, the 

Perkinses exhausted their administrative remedy by not only filing a refund claim 

with the Service but also waiting more than six months for a determination, if any, 

by the Service, prior to commencing a federal suit.  (Id. ¶24).  Finally, both the refund 

claim and refund complaint assert the Government may not tax the income earned 

by Alice for the sale of sand and gravel mined from the lands of the Seneca Nation 

due to federal treaties.  (Doc. No. 7). Because the Perkinses have satisfied all 
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jurisdictional prerequisites, this Court has subject matter jurisdiction to determine 

the factual and legal issues presented in this action.  

B. The Legal and Factual Basis for the Refund Complaint Does Not Vary 

from the Refund Claim. 

 

In its second defense, the Government asserts, “To the extent that the 

complaint varies from any claim for refund, there is an impermissible variance and 

the complaint must be dismissed.”  (Doc. No. 46, Second Defense).  In the 

Government’s uncompromising view of the variance doctrine, even a minor variance 

would deprive a federal court of subject matter jurisdiction.  Contrary to the 

Government’s view, a federal court lacks jurisdiction only if the taxpayer presents 

claims in a tax refund suit, substantially varying  the legal theories, or the factual 

basis presented to the Service in an administrative refund claim.  Cencast Servs., L.P. 

v. United States, 729 F.3d 1352, 1367 (Fed.Cir.), reh'g and reh'g en banc denied 

(Fed.Cir.2013), cert. denied, 571 U.S. 931 (2014) (“[N]ew claims or theories raised 

subsequent to the initial refund claim are not permitted where they substantially 

vary from the theories initially raised in the original claim for refund.”). 

For example, the United States District Court for the Eastern District of New 

York dismissed a refund complaint because the taxpayers altered their legal theory 

after initially claiming, in their administrative refund claim, business deductions 

relating to the husband’s status as an independent contractor.  Stern v. United States, 

949 F. Supp. 145, 147 (E.D.N.Y. 1996).  In their amended complaint, the taxpayers 

claimed an entitlement to a tax refund due to business deductions taken by the 
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husband in his dual status as an employee and independent contractor.  Id.  “The 

Commissioner of Internal Revenue is entitled to insist upon full compliance with this 

regulation, which affords the I.R.S. an opportunity to examine the facts and legal 

arguments that are central to a plaintiff’s claim before coming to federal court.”  

Id. at 149 (emphasis added).   

In this case, the Court would have lacked jurisdiction if the administrative 

claim had been based on the General Allotment Act, instead of treaties.   Such a 

change in legal theories would constitute a substantial variance, warranting 

dismissal.  See, e.g, McManus v. United States, 130 Fed. Cl. 613, 626 (2017) (finding 

a substantial variance when an Irish citizen living in Switzerland relied upon a 

different provision in a tax parity treaty between Ireland and the United States to 

claim a refund in his federal lawsuit).  However, this was not the case here.    

After examination of the Perkinses’ 2008, 2009, and 2010 tax returns, the 

Service disallowed any exemption based on income earned by Alice from the sale of 

sand and gravel sold and mined from the lands of the Seneca Nation.  (Doc. No. 71-3, 

¶¶4, 24).   The Government admitted its auditor did not examine the 2010 income or 

business expenses, and did not request or review any receipts, statements, 

workpapers, or other records from Alice’s business.  (Id. ¶26).   The gross income from 

sand/gravel sales and business expenses were immaterial to the Government for 

purposes of its examination of the 2010  tax return.  The Government, nonetheless, 

assessed and collected income tax, penalties and interest after disallowing the income 
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tax exemption and assessing the additional income earned from the sale of sand and 

gravel sold and mined on the Seneca Nation territory.  (Id. ¶24).   

Since the gross income of sales and business expenses were immaterial to the 

Government when it made its assessment and demanded payment, it is disingenuous 

for the Government now to argue the gross income and deductible business expenses 

should have been central to the Perkinses’ 2010 tax refund  claim.1  In their 

administrative claim, the Perkinses focused on the treaty exemption and the 

unlawful assessment and collection of a tax based on the income generated by Alice 

from  the sale of sand and gravel from the treaty-protected lands of the Seneca Nation.  

(Id., Doc. No. 7 at 11).  The Verified Amended Complaint filed in this case does not 

alter the legal or factual basis for refund, originally stated in the administrative 

refund claim.  

In response to the Rule 56 Statement submitted by the Perkinses in support of 

their summary judgment motion, the Government asserts the Perkinses failed to seek 

a refund for penalties and interests in their administrative claim.  (Doc. No. 71.1 ¶25).  

As a matter of law, this alleged variance does not preclude the Perkinses from seeking 

recovery of all monies, including penalties and interests, wrongfully assessed and 

 
1 A fact is material if it affects the outcome of the case under the governing law. 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, (1986).  The taxable income in 

2010 is the material fact will affect the outcome of this case.  The Government 

adjusted the Perkinses’ taxable income by adjusting income earned from sand and 

gravel sales, not by adjusting business deductions.  Consequently, the Government, 

not the Perkinses, raised a new theory and defense in this case. 
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collected by the Government. 

The doctrine of substantial variance is not a bar when relief sought “is derived 

from or its integral to the ground timely raised in the refund claim,” and therefore, 

“may be considered as part of the initial ground.”  Cencast, 94 Fed. Cl. at 440, citing 

Ottawa Silica Co. v. United States, 699 F.2d 1124, 1138 (Fed. Cir. 1983).  See, e.g. 

Estate of Liftin, 111 Fed. Cl. at 19 (2013); Mandich v. United States, 124 Fed. Cl. 19, 

34 (2015); Parma v. United States, 45 Fed. Cl. 124, 129 (1999); United States v. 

Pierotti, 154 F.2d 758, 762 (9th Cir. 1946).  

The Government knew the Service had assessed and collected penalties and 

interest, as well as taxes allegedly owed.  If the Service had reconsidered its position 

as to the taxability of the income earned by Alice from the sale of sand and gravel, it 

would have refunded not only the tax paid but also the penalties and interest.  The 

Government’s authority to assessing and collecting  penalties and interest is integral 

to the question of whether it has the authority to tax the income earned from sand 

and gravel.   Since the Government never responded to the administrative claim 

within six months, the Perkinses had the right to seek full recovery from this Court, 

not only for the tax paid but also for the penalties and interests wrongfully assessed 

and collected by the Government. 

C. The Government Has Waived Any Defense Relating to the Factual 

Sufficiency of the Administrative Claim. 

 

In its Local Rule 72(a) Certification, the Government suggests its substantial 

variance defense is a non-waivable jurisdictional defense.  (Doc. No. 89 at 2).   The 
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prior-claim rule is a non-waivable jurisdictional defense, but the same is not true for 

the defense of substantial variance.  The prior-claim rule requires a taxpayer’s 

complaint for refund to set forth the same or substantially the same legal and factual 

basis as raised in the administrative claim for refund.  Magnone, 902 F.2d at 193.  If 

a taxpayer raises a new theory for refund, substantially at variance with the theory 

presented to the Service in the administrative refund claim, the Court would lack 

subject matter jurisdiction because of the prior-claim rule. Id. 

The precision by which the Government urges this Court to apply the 

substantial variance doctrine, goes far beyond that which is required by the prior-

claim rule. Burlington Northern, Inc. v. United States, 684 F.2d 866, 869 (Ct. Cl. 

1982).  The substantial variance doctrine “does not concern itself with semantics,”  

Carlone v. United States, 291 F. Supp. 2d 141, 148 (E.D.N.Y. 2003), or demands “exact 

precision,”  Cencast,  94 Fed. Cl. at 440.  “If a claim fairly apprises the Commissioner 

of the ground on which recovery is sought, then the claim is adequate for the purposes 

of” the prior-claim rule (i.e., 26 U.S.C. §7422(a)).  Burlington, 684 F.2d at 869. 

In their administrative claim, the Perkinses clearly stated: 

[T]he Internal Revenue Service may not tax income derived directly 

from the land protected by federal treaties. The taxpayers correctly 

reported these sales as exempt from federal taxation. The IRS, however, 

determined the income to be taxable. Taxpayers have paid the taxes and 

now seek a refund. 

 

(Id., Doc. No. 7 at 11).  This statement fairly apprises the Government of the ground 

for refund.  Importantly, the refund claim was brought due to the action taken by the 
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Government to adjust the taxable income reported for the 2010 tax year.   Once the 

Government demanded payment of the tax, penalties and interests, wrongfully 

assessed and later collected by the Government, the Perkinses filed their 

administrative claim with the Service. 

Nonetheless, the Government muddies the water with its Certification by 

mischaracterizing the argument presented by the Perkinses in their summary 

judgment motion.   In its Local Rule 72(a) Certification, the Government writes: 

In their own motion for summary judgment, Plaintiffs claim that they 

are entitled to judgment because their deductible business expenses 

exceeded their taxable income in 2010.2  They urge that their gravel-

related income was tax exempt and also cited evidence of additional 

deductible business expenses that were not first raised in an 

administrative claim to the IRS.   

* * *  

However, the United States did not specifically argue that 

Plaintiffs’ attempt to raise an additional basis for refund during 

summary judgment also was barred by the doctrine of variance.  To the 

extent that such an argument constitutes a “new legal argument” for 

purposes of Local Rule 72(c), the United States’ failure to raise the issue 

does not bar its consideration by the Court.  Plaintiffs were required to 

raise all bases for refund in an administrative claim to the IRS prior to 

filing suit. 

 

(Doc. No. 89).   The term “taxable income,” as defined by 26 U.S.C. § 63(a), means 

 
2 The Government certainly can point to inartful language used by the writers of this 

memorandum, which has helped to muddy these waters.  Affidavits and memoranda 

submitted by the Perkinses in support of their summary judgment motion have 

attempted to distinguished income subject to federal taxation from income exempt 

from such taxation.  On occasions, the word “taxable income” or “taxable revenue” 

have been used interchangeably to discuss or examine gross income subject to federal 

taxation.   When a source of revenue is exempt from federal taxation, however, are 

excluded from gross income.  Cook v. United States,  599 F.2d 400, 404 (Ct. Cl. 1979).  
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gross income minus deductions and exemptions.  Deductible business expenses never 

exceed taxable income because business deductions, along with other deductions and 

exemptions, are subtracted from gross income to determine “taxable income.”   

The Perkinses have consistently argued they had no taxable income in 2010 

and therefore, no income tax, penalties or interest should have been assessed by the 

Government.  In their 2010 tax return, the Perkinses reported their taxable income 

as zero.   (Doc. No. 60-13 at 2, line 43).  If a taxpayer has no taxable income, then it 

logically follows the taxpayer owes no federal income tax.  

Based on the adjustment made by the Government, the Perkinses paid the tax, 

the penalties and the interest, then filed in an administrative claim for refund.  The 

Government cannot claim it was not apprised of the ground upon which the Perkinses 

seek a refund for the monies wrongfully assessed and collected by the Government.  

Yet the Government complains the Perkinses are introducing evidence to prove 

they had no taxable income in 2010, which should have been detailed in their 

administrative claim.  Even if the Government could have raised an issue as to 

whether the Perkinses had provided the Service with enough details as to the factual 

basis for their refund claim, the Government abandoned such a defense.  

After Alice’s business records were disclosed to the Government during 

discovery, it moved, without objections from the Perkinses, to amend its answer to 

assert a fifth defense.  (Doc No.  42).   In its motion, the Government stated: 

Written discovery provided on January 17, 2018 in response to the 

United States’ Request for Production of Documents and deposition 
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testimony given by [the Perkinses] on February 12 and February 13, 

2018, indicate that [the Perkinses] may not be able to establish that 

they overpaid the income tax due to the United States for tax year 

2010.   

 

(Id. at 1-2)(emphasis added).  Although this motion was brought prior to the filing of 

cross-motions for summary judgment, the Government further alleges: 

The summary judgment evidence suggests that the payments made by 

[the Perkinses] to the United States “do not exceed the amount which 

might have been properly assessed and demanded.”  [Citation omitted].  

Accordingly, the United States wishes to amend its answer to 

affirmatively raise the defense of setoff. 

 

(Id. at 2).  As admitted in its Rule 72(a) Certification, the Government did not assert 

either its second or fifth defenses in support of its summary judgment motion (Doc. 

No. 60-2) or in response to the Perkinses’ cross-motion. (Doc. No. 89)(The “the United 

States did not specifically argue that Plaintiffs’ attempt to raise an additional basis 

for refund during summary judgment also was barred by the doctrine of variance.”).  

Waiver of the variance defense occurs when the Government treats its own 

administrative rules as an abstraction and ignores the defense in cross-motions for 

summary judgment. Accord Mandich, 124 Fed. Cl. 19; Angelus Milling Co. v. Comm’r, 

325 U.S. 293, 297 (1945)(“Even tax administration does not as a matter of principle 

preclude consideration of fairness.”).   

When a party opposing summary judgment fails to respond to the moving 

party’s argument on a claim, the Court may deem the claim abandoned.  Taylor v. 

City of New York,  269 F. Supp.2d 68, 75 (E.D.N.Y. 2003)(“Federal courts may deem 

a claim abandoned when a party moves for summary judgment on one ground and 
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the party opposing summary judgment fails to address the argument in any way.”); 

Jackson v. Fed. Express, 766 F.3d 189, 195 (2nd Cir. 2014) (“[A]  partial response 

arguing that summary judgment should be denied as to some claims while not 

mentioning others may be deemed an abandonment of the unmentioned claims.”).    

In  Jackson, the Second Circuit addressed the criteria for determining whether 

a claim or defense should be deemed abandoned in the context of a Rule 56 summary 

judgment motion, focusing on the intent of counsel based on inference that “may be 

fairly drawn from the papers and circumstances viewed as a whole”, and noting that 

“preparation of a response to a motion for summary judgment is a particularly 

appropriate time for a non-movant party to decide whether to pursue or abandon 

some claims or defenses.  Id. at 196.  Indeed, Rule 56 is known as a highly useful 

method of narrowing the issues for trial.”  Id.  

The Government’s inaction in this case falls squarely within the parameters 

referenced by the Second Circuit in Jackson.  Instead of responding to the Perkinses’ 

cross-motion that specifically addressed and detailed why the Government’s variance 

defense lacked merit, the Government chose to ignore the defense in its responding 

papers.  A more explicit abandonment of a defense is hard to imagine.  Thus, the 

Court should deem the Government’s variance defense as abandoned because it failed  

to address the defense prior to the report and recommendation issued by Judge Scott. 

D. The Perkinses Cannot Be Precluded from Responding to a New 

Defense Theory.   

 

The Perkinses may introduce evidence, not considered by the Service when the 
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administrative refund claim had been filed, which directly responds to the setoff 

defense raised by the Government.  See Brown v. United States, 427 F.2d 57, 62 (9th 

Cir. 1970)(holding that taxpayers “cannot be foreclosed from responding” to new 

issues created by the Government after the filing of the initial refund claim).  

“[C]ourts recognize that the Government cannot use the variance doctrine to 

straightjacket the taxpayer when the Government unexpectedly changes its litigation 

strategy.” El Paso CGP Co. v. United States, 748 F.3d 225, 229 (5th Cir. 2014). 

When the Government amended its answer to add the setoff defense, the 

Perkinses had to show the defense had no merit and would not create a genuine issue 

of material facts for summary judgment purposes.   With respect to the cross-motions 

for summary judgment, the Government chose the strategy to attack the evidentiary 

foundation for proving Alice’s business deductions, instead of challenging the merits 

of the deductions or invoking its defenses of variance and setoff.   (Doc. No. 89).   The 

Government now seeks to resurrect these defenses after Judge Scott has 

recommended the Government’s summary judgment motion be denied. 

The Perkinses have not altered their factual or legal basis for seeking a refund.  

During discovery, the Government found out the figures used to calculate the 

original, unexamined 2010 tax return had under-reported both gross income and 

deductible business expenses.  (Doc. No. 42), The Perkinses have not denied or hidden 

these facts from the Government. 
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In its Rule 56 Statement, the Government acknowledged (1) the Perkinses do 

not know how the gross receipts and sales from Alice’s business “came to be reported 

on her 2010 income tax return” (Doc. No. 60-2 at 12 ¶67); (2) Alice submitted receipts 

and invoices to the tax preparer, “assum[ing] that he was doing what was supposed 

to be done” to prepare their 2010 federal income tax return (Id. ¶68); (3) “Plaintiffs 

were not involved in how their preparer determined [what] income and expenses were 

to be reported on Plaintiffs’ 2010 income tax return.” (Id.); and (4) “Plaintiffs’ 2010 

income tax return was examined by the Internal Revenue Service.” (Id. at 13 ¶72).  

The Perkins did not deliberately misrepresent a material fact in their tax 

return or later attempt to conceal the income and expenses from Alice’s business.  To 

the contrary, when IRS Auditor Nix conducted a field examination at Alice’s office, 

Alice supplied any business records requested during the field investigation.  (Doc. 

No. 74 at 4 ¶¶13-14).  In response to the Government’s discovery demands, Plaintiffs 

supplied the Government with the business records to support their refund claim.   

 It is the Government, not the Perkinses, who raises new facts and legal 

theories in this action.  Brown, 427 F.2d at 62.  The Government has chosen to hedge 

the risk of losing on its principal argument (i.e. the federal treaties do not exempt 

revenue from the sale of sand and gravel mined from the Seneca Nation territory) by 

asking the Court to adjust the Perkinses’ taxable income to include the under-

reported gross income, without the Perkinses having the opportunity to offer proof of 

under-reported business deductions to offset the adjustment. It would be 
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inappropriate and contrary to established precedent for the Court to bar the 

Perkinses from presenting evidence to defeat the Government’s setoff defense.  

Cencast, 94 Fed. Cl. at 442.   

CONCLUSION 

 

For the reasons set forth above, the Court should find: (1) the Perkinses have 

satisfied the jurisdictional prerequisites necessary for the Court to exercise  subject 

matter jurisdiction over their refund claim; (2) there is no substantial variance in the 

legal or factual  basis for refund set forth in the administrative claim and the 

amended complaint; (3) the Government cannot raise, for the first time,  either its 

setoff defense or its variance defense after a report and recommendation has been 

filed by the magistrate judge with the Court; and (4) the Perkinses are not precluded 

by the variance doctrine from introducing evidence, including an additional $291,116 

in business expenses to offset the under-reported gross income, in response to the 

Government’s fifth defense of setoff.  

Dated:    Hamburg, New York 

  April 14, 2020 

 

 

GARY D. BOREK, LLC 

Gary D. Borek, of counsel 

99 Victoria Blvd. 

 MARGARET A. MURPHY, P.C. 

Cheektowaga, NY 14225-4321 

Telephone No.: (716) 839-4321 

 

 By:  Margaret A. Murphy, of counsel 

5354 Briercliff Drive 

Hamburg, New York  14075 

Telephone No.:  (716) 867-1536 

 

Attorneys for the Plaintiffs, Fredrick and Alice Perkins
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