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Plaintiffs, in responding to the United States’ objection to the Report and 

Recommendation of the United States Magistrate Judge, ignore or misconstrue the Supreme 

Court precedent that bars them from relying upon any new grounds for refund.  They contend 

that the simple fact that they filed a claim for refund should satisfy the jurisdictional requirement 

to present to the IRS all factual bases for refund.  Plaintiffs also argue that the United States 

should be deemed to have waived or abandoned any jurisdictional defenses to their submission, 

on May 18, 2018, of an entirely new ground for refund.  Finally, Plaintiffs appear to urge that the 

Court has independent subject matter jurisdiction over this action under the Supremacy Clause of 

the United States Constitution.  All three arguments are erroneous and plainly contrary to 

binding precedent.  Because Plaintiffs cannot rely upon new facts and legal theories to support 

their burden in this lawsuit, summary judgment for the United States is required. 

Plaintiffs Improperly Rely Upon New Facts and Legal Theories 

Plaintiffs incorrectly argue that “[a]s a matter of law, the Government cannot use the 

variance doctrine to preclude Plaintiffs introducing new facts proving they had no taxable 

income in 2010.”  Doc. No. 91 at 12.  To the contrary, that is exactly what binding precedent 

requires.  The doctrine of variance bars a taxpayer from raising as a basis for tax refund any issue 

that was not first raised in her administrative claim with the IRS.  The Second Circuit explained,  

With respect to income taxes it is settled by authorities too numerous for complete 
citation that a taxpayer who brings suit after a claim for refund has been denied 
can rely for recovery only on grounds presented to or considered by the 
Commissioner.  The purpose of this requirement is to give the Commissioner 
notice of the nature of the claim, and afford an opportunity for administrative 
adjustment without suit … The court proceeding is intended only as a review of 
the Commissioner’s decision.  Hence new grounds or facts in support of the claim 
should be submitted to the Commissioner by a timely amendment to the claim for 
refund.  New facts which the Commissioner has had no opportunity to pass upon 
cannot, in our opinion, be adduced at the trial.   
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Samara v. United States, 129 F.2d 594, 597-98 (2d Cir. 1942); see also Scovill Mfg. Co. v. 

Fitzpatrick, 215 F.2d 567, 569 (2d Cir. 1954).  A taxpayer seeking a refund must not only have 

filed an administrative claim with the IRS, but must also have included within that claim all 

specific bases for refund that are later relied upon in federal court.  See, e.g., Madonia v. United 

States, 1985 WL 5711, at *3 (W.D.N.Y. Dec. 30, 1985) (citing cases).  Plaintiffs did not do so. 

Plaintiffs appear to concede that they are not entitled to a tax refund for 2010 – and 

cannot overcome summary judgment – unless they rely upon a theory and factual submissions 

that they never presented to the IRS.  See Doc. No. 91 at 7.  On October 9, 2015, Plaintiffs filed a 

claim with the IRS, seeking a refund of $6,113 of income tax plus interest and penalties paid on 

that sum.  Doc. No. 7 at ¶¶ 7-8 & 10-13.  Plaintiffs submitted an amended tax return for 2010, 

asserting that their adjusted gross income was ($144,253) – the same amount that they reported 

on their original tax return.  See Doc. No. 60-13 at 1.  As grounds for a refund, they stated, 

As enrolled members of the Seneca Nation of Indians (the “Nation”), the taxpayers 
have been given permission by the Nation to sell gravel from property on the 
Nation’s territory, in exchange for royalty payments made to the Nation.  Under the 
Supremacy Clause, the Internal Revenue Service may not tax income derived 
directly from the land protected by federal treaties.  The taxpayers correctly reported 
these sales as exempt from federal taxation.  The IRS, however, determined the 
income to be taxable.  Taxpayers have paid the taxes and now seek a refund.  

Doc. No. 7 at 11.  That is, Plaintiffs identified as their sole ground for relief an assertion of 

treaty-based tax exemption.  See Doc. No. 7 at 10-13.  Plaintiffs reasserted the treaty-based tax 

exemption as the only basis for refund in their complaint.1  See Doc. No. 7.  Their claim that A & 

                                                 

1 Contrary to Plaintiffs’ belief, see Doc. No. 91 at 5 & 7, the United States does not contend that 
the Amended Complaint varies with Plaintiffs’ administrative claim to the IRS.  Instead, 
Plaintiffs’ recent submission of new grounds for refund, the Report and Recommendation’s 
reliance on new evidence of business expenses as raising material fact disputes, and the apparent 
intent to rely at trial on their new theory for recovery, are barred by the doctrine of variance. 
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F Trucking incurred additional deductible business expenses was first raised to the United States 

and the Court on May 18, 2018.2  See Doc. No. 61-4 at 10 & Doc. No. 62 at 17-20. 

Plaintiffs argue that the United States should not be allowed to rely on the doctrine of 

variance to object to the Report and Recommendation of the United States Magistrate Judge.  

First, Plaintiffs urge that variance does not apply because they have consistently maintained that 

they “had no taxable income in 2010[.]”  Doc. No. 91 at 5.  That is, they suggest that the simple 

fact that they sought a refund through an administrative claim should be deemed sufficient to 

exhaust all possible bases for that refund.  Id. at 5-7.  Plaintiffs are mistaken.  In order to 

establish jurisdiction for a refund claim, a taxpayer first must file an administrative claim for 

refund or credit with the IRS setting forth in detail each ground upon which a credit or refund is 

claimed, and include specific facts sufficient to apprise the IRS Commissioner of the exact basis 

thereof.  26 U.S.C. § 7422(a); see also 26 C.F.R. § 301.6402-2(b).  

That a taxpayer generally contends that she has no taxable income does not set forth the 

factual basis of her claim.  “[Q]uite apart from the provisions of the Regulation, the statute is not 

satisfied by the filing of a paper which gives no notice of the amount or nature of the claim for 

which the suit is brought, and refers to no facts upon which it may be founded.”  United States v. 

Felt & Tarrant Mfg. Co., 283 U.S. 269, 272 (1931); see also, e.g., Mallette Bros. Constr. Co. v. 

United States, 695 F.2d 145, 155 (5th Cir. 1983) (“The alleged error must be clearly and 

specifically set forth in the refund claim.  A generalized plea of error will not suffice”).  A 

                                                 

2 Some of the evidence used to support Plaintiffs’ May 18 motion for summary judgment was 
not disclosed in discovery.  See, e.g., Doc. No. 70-1 at 3-5 & Doc. No. 75 at 4.  It therefore is 
untrue to say that “[i]n response to the Government’s discovery demands, Plaintiffs supplied the 
Government all of the business records to support their refund claim.”  Doc. No. 91 at 12. 
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taxpayer must affirmatively state her basis for seeking a refund – the IRS is not required to 

“hazard a guess” about, and then refute, all possible bases of relief every time a refund is sought.  

Teco Energy v. United States, 1999 WL 1273727, at *5 (M.D. Fla. 1999).   

The variance doctrine exists to protect the IRS from “dilatory, careless and wasteful fiscal 

administration by barring incomplete or confusing claims.” Angelus Milling Co. v. Comm’r, 325 

U.S. 293, 297 (1945).  A properly supported and specific refund claim allows the IRS to 

investigate a taxpayer’s claims, make any necessary corrections, and reach a decision on its 

merits without litigation.  Hefti v. IRS, 8 F.3d 1169, 1173 (7th Cir. 1993); Ottawa Silica Co. v. 

United States, 699 F.2d 1124, 1138 (Fed. Cir. 1983).  If the taxpayer’s claims cannot be resolved 

by the IRS, the regulations further protect the IRS by limiting the scope of litigation to those 

issues which it has already examined and indicated that it is willing to litigate.  Id.  Plaintiffs’ 

posture here would entirely subvert this statutory scheme.  The Plaintiffs would effectively 

require the Court itself to audit their 2010 tax return or take the extraordinary step of remanding 

the case to the IRS – after summary judgment – for a second audit based upon information raised 

just a few months ago.  Plaintiffs’ position undermines the entire purpose of the administrative 

exhaustion requirement.  It is untenable and plainly contrary to precedent. 

The United States Has Not Abandoned, and Cannot Waive, a Jurisdictional Defense 

Plaintiffs incorrectly contend that they should be permitted to raise their new theory for 

refund at the eleventh hour because the United States first raised variance in its objection to the 

Report and Recommendation.  However, it is well-established that the doctrine of variance is a 

jurisdictional defense that cannot be waived or abandoned.  Variance implicates the Court’s 

jurisdiction, so it may be raised at any time.  See Magnone v. United States, 902 F.2d 192, 193-

94 (2d Cir. 1990); Arbaugh v. Y&H Corp., 546 U.S. 500, 506 (2006); FED. R. CIV. P. 12(h)(3).   
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Federal courts repeatedly have rebuffed taxpayers’ attempts to bar as untimely the United 

States’ variance defense in refund suits.  See, e.g., Quarty v. United States, 170 F.3d 961, 973 

(9th Cir. 1999) (taxpayers’ argument that the U.S. waived its exhaustion argument is “wholly 

lacking in merit”); Cencast Servs., L.P. v. United States, 94 Fed. Cl. 425, 448 (Fed. Cl. 2010) 

(“Even if the Court were to fault defendant for this [six year] delay, variance implicates the 

court’s jurisdiction and, therefore, it cannot be waived”); Trantina v. United States, 381 F. Supp. 

2d 1100, 1104-05 (D. Ariz. 2005) (failure to raise variance is not waiver, since “a lack of subject 

matter jurisdiction cannot be waived and may be raised at any time before final judgment”).   

In any case, Plaintiffs’ contention that the United States abandoned its variance argument 

is entirely baseless.  Variance is not a defense to liability.  Instead, it is a jurisdictional bar to 

Plaintiffs’ recovery.  The United States argued in its motion for summary judgment that 

Plaintiffs cannot establish their entitlement to a refund even if their gravel-related income is tax 

exempt.  See Doc. No. 60 at 1 & Doc. No. 60-1 at 39.  Judge Hugh Scott recommended denial of 

the United States’ motion for summary judgment, concluding that unauthenticated evidence of 

Plaintiffs’ business expenses – first submitted by Plaintiffs in support of their own motion for 

summary judgment on May 18, 2018 – raises issues of material fact.  See Doc. No. 84 at 23-31.  

Because all material facts identified by the Report and Recommendation rely upon a new, 

disallowed theory of recovery, the United States objected, stating that the Court does not have 

jurisdiction to consider any evidence of unreported deductible business expenses and therefore 

must grant summary judgment to the United States.  See Doc. No. 85 at 3-6. 

Moreover, the United States engaged in no inappropriate inaction.  Plaintiffs first raised 

their new basis for refund on May 18, 2018 – almost six years after they filed their administrative 

claim, two years after they filed this case, three months after the United States requested an 
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explanation of evidence that they significantly underreported their business income, and, indeed, 

after the United States filed its own motion for summary judgment.3  The United States was not 

required to prospectively raise the possibility that Plaintiffs might assert a disallowed basis for 

refund.  Until their motion for summary judgment, Plaintiffs never suggested that the IRS had 

improperly denied them deductible business expenses for 2010.  The IRS cannot be faulted for 

failing to investigate Plaintiffs’ non-gravel income and business expenses when Plaintiffs 

themselves filed a refund claim stating that their adjusted gross income was ($144,253) – the 

same amount that they reported on their original 2010 Form 1040 and that was adopted by the 

IRS in its examination of that tax return.  See Doc. No. 60-13 at 1.   

 Plaintiffs misconstrue the cases that they rely upon to assert abandonment.  Both cases 

only stand for the unremarkable proposition that, when facing a motion for summary judgment, a 

civil plaintiff who does not identify material issues of fact to support all claims raised in her 

complaint may be deemed to have abandoned those claims.  See Taylor v. City of New York, 269 

F. Supp. 2d 68, 75 (E.D.N.Y. 2003) (faulting plaintiff for failing to address motion for summary 

judgment of four state law claims raised in his complaint); Jackson v. Fed. Express, 766 F.3d 

189, 195 (2d Cir. 2014) (a plaintiff’s partial response to a motion for summary judgment arguing 

that summary judgment should be denied as to some claims, while not mentioning others, may 

be deemed an abandonment of the unmentioned claims).  Those cases permit (but do not require) 

                                                 

3 Plaintiffs cannot reasonably argue that the United States’ “unilateral action” caused their 
variance.  Doc. No. 91 at 10-11.  Discovery revealed that Plaintiffs underreported their taxable 
2010 income by over $250,000.  See Doc. No. 42-3.  In response, the United States alerted 
Plaintiffs and the Court that it would assert that Plaintiffs could not sustain their evidentiary 
burden.  Id.; see also Doc. No. 42.  Plaintiffs’ inability to establish that their deductible business 
expenses exceeded their taxable income is hardly an unanticipated defense that would justify 
permitting Plaintiffs to press an entirely new ground for refund during this litigation.  
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a court to consider a plaintiff’s claims waived or abandoned when they are not fully briefed when 

opposing to a defendant’s summary judgment motion.  See Wecare Holdings, LLC v. Bedminster 

Int’l, Ltd., 2009 WL 604877, at *8 (W.D.N.Y. Mar. 9, 2009) (citing cases).   

Here, however, the United States (as defendant) opposed Plaintiffs’ summary judgment 

motion in all respects, specifically arguing that Plaintiffs did not establish that they were entitled 

to a refund.  See Doc. No. 71 at 19-28.  That is, the United States absolutely addressed all of 

Plaintiffs’ asserted bases for summary judgment.  It submitted extensive argument and pointed to 

specific evidence to show that Plaintiffs failed to prove as a matter of undisputed fact that their 

expenses exceeded their taxable income.  Id.  Although Plaintiffs did briefly address variance in 

their own motion for summary judgment, they stated only,  

Plaintiffs have raised no new claims or theories subsequent to their initial refund 
claim.  Based on Lewis, Plaintiffs have claimed they have overpaid their 2010 tax 
because the Government wrongfully demanded and collected a tax on income earned 
by Alice from the sale of sand and gravel, mined on the lands of the Seneca Nation.  
That is the same claim and theory raised in the Tax Court.  The Government has no 
grounds to argue any variance in Plaintiffs’ claim. 

Doc. No. 62 at 22-23.  The United States’ failure to address this statement was not an 

abandonment of the doctrine of variance, particularly when the Report and Recommendation 

relies upon new theories raised by Plaintiffs subsequent to their refund claim.  The United States 

promptly raised variance when the Magistrate Judge relied upon a theory for refund that the 

Court has no jurisdiction to consider.  Plaintiffs cannot meet their evidentiary burden without 

resort to unexhausted grounds for relief.  Accordingly, summary judgment is required. 

The Supremacy Clause Does Not Confer Subject-Matter Jurisdiction 

 Subject-matter jurisdiction exists in this case only because Plaintiffs seek a tax refund, a 

claim for which the United States has granted a limited waiver of sovereign immunity.  See 28 

U.S.C. § 1346(a)(1) & 26 U.S.C. § 7422(a).  Plaintiffs now appear to argue, however, that Court 
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may issue an advisory opinion on their claims under the Canandaigua Treaty and the 1842 Treaty 

– no matter whether Plaintiffs are entitled to a tax refund for 2010 – because, they say, the 

Supremacy Clause provides an independent basis for subject-matter jurisdiction.  See Doc. No. 

91 at 12-13.  That is incorrect.  Even if the Supremacy Clause somehow could be construed as a 

limitation upon the authority of the federal government, Plaintiffs’ argument is foreclosed.   

 It is well-settled that the Supremacy Clause “is not a source of any federal rights; it 

secures federal rights by according them priority whenever they come in conflict with state law.” 

Golden State Trans. Corp. v. Los Angeles, 493 U.S. 103, 107-08 (1989) (internal quotation 

marks omitted) (quoting Chapman v. Houston Welfare Rights Org., 441 U.S. 600, 613 (1979)); 

see also Swift & Co. v. Wickham, 382 U.S. 111 (1965).  The Supremacy Clause “certainly does 

not create a cause of action.  It instructs courts what to do when state and federal law clash, but is 

silent regarding who may enforce federal laws in court, and in what circumstances they may do 

so.”  Armstrong v. Exceptional Child Ctr., Inc., 135 S. Ct. 1378, 1383 (2015).  The Supremacy 

Clause creates a rule of decision, it does not create enforceable private rights.  Id.   

 Additionally, the Declaratory Judgment Act affirmatively prevents courts from issuing 

advisory opinions in federal tax cases.  See 28 U.S.C. § 2201(a); see also, e.g., Alexander v. Am. 

United, Inc., 416 U.S. 752, 759 n.10 (1974).  

 Accordingly, if the Court determines that Plaintiffs have not established that they 

overpaid their taxes for 2010 – regardless of whether they are entitled to a treaty-based 

exemption – then Plaintiffs are not permitted an advisory opinion on their treaty-based argument.   

  The Law of the Case Doctrine Does Not Satisfy Plaintiffs’ Summary Judgment Burden 

The United States also objected to the Report and Recommendation since the undisputed 

facts show that Plaintiffs’ gravel income was not tax exempt.  See Doc. No. 85 at 6-13.  Plaintiffs 
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respond by simply “urg[ing] this Court to re-affirm its prior ruling, as the law of the case, by 

holding the income derived from the sale of sand and gravel mined on the Seneca Nation 

territory is exempt from federal income tax.”  Doc. No. 91 at 2.  That argument misapplies the 

law of the case doctrine. 

 “For purposes of applying the law of the case doctrine, courts have long recognized the 

distinction between pre-discovery motions, based on an undeveloped record, and post-discovery 

motions for summary judgment.”  Kotler v. Daby, 2013 WL 1294282, at *11 (N.D.N.Y. Mar. 28, 

2013) (citing cases).  Findings made in a decision denying a motion to dismiss are not law of the 

case for purposes of a subsequent motion for summary judgment.  Id.  “The appropriate inquiry 

on a Rule 12(b)(6) motion is not whether plaintiff is likely to prevail, but whether plaintiff is 

entitled to offer evidence to support its claims.”  Apace Comm’s, Ltd. v. Burke, 584 F. Supp. 2d 

591, 594 (W.D.N.Y. 2008) (quoting Kassner v. 2nd Ave. Delicatessen, Inc., 496 F.3d 229, 237 

(2d Cir. 2007)).  Establishing under Rule 56 “that there is no genuine dispute as to any material 

fact and the movant is entitled to judgment as a matter of law[,]” FED. R. CIV. P. 56(a), requires 

Plaintiffs to satisfy a “much more demanding standard[.]”  Apace Comm’s, 584 F. Supp. 2d at 

594; see also Gilmore v. Univ. of Rochester, 654 F. Supp. 2d 141, 149 (W.D.N.Y. 2009).   

Plaintiffs have neglected to submit or cite evidence to support the factual allegations that 

this Court previously found to plausibly state a claim for relief under the Canandaigua Treaty 

and the 1842 Treaty.  Even if the Court declines to reconsider the legal conclusions of its 

Decision and Order, Plaintiffs still must make an affirmative factual showing, based on specific 

evidence, that they are entitled to a tax exclusion.  See LaBow v. Comm’r, 763 F.2d 125, 131-32 

(2d Cir. 1985).  As explained in the United States’ objection, the summary judgment evidence 

establishes that Plaintiffs’ gravel income did not derive directly from the land, both under the 
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tests applied by courts construing the General Allotment Act,4 and when considering the factors 

previously identified by this Court.  See Doc. No. 85 at 8-13.  Plaintiffs’ belief that they are 

excused from affirmatively showing that their gravel-related income is tax exempt reflects a 

“critical misapplication of the fundamental distinction between a motion to dismiss under Rule 

12(b)(6) and a motion for summary judgment under Rule 56.”  Wiest v. Tyco Elecs. Corp., 812 

F.3d 319, 330 (3d Cir.), cert. denied, 137 S. Ct. 82 (2016).   

Conclusion 

Plaintiffs concede that they cannot establish their burden unless they rely upon new 

grounds for relief – a claim that they are entitled to deduct from their 2010 income certain 

business expenses that never were raised with the IRS.  That is the epitome of variance, and 

well-established precedent bars consideration of Plaintiffs’ belated invocation of a new theory.  

This jurisdictional impediment cannot be abandoned or waived.  Regardless, the United States 

has engaged in no conduct sufficient to suggest abandonment.   

Also, the “law of the case doctrine” does not excuse Plaintiffs from citing undisputed 

facts to show that their gravel-related income is tax exempt under the Canandaigua Treaty or 

1842 Treaty.  The facts establish that Plaintiffs’ income did not directly derive from the land.   

For these reasons, and those discussed in the United States’ motion for summary 

judgment, the United States’ objection to the Report and Recommendation should be sustained, 

and judgment should be entered for the United States.  

                                                 

4 Since the United States filed its motion, the Ninth Circuit has confirmed that the GAA 
“exempts only the trust land and income derived directly therefrom from federal taxation.” 
United States v. King Mountain Tobacco Co., 2018 WL 3826230, at *7 (9th Cir. Aug. 13, 2018).  
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CERTIFICATE OF SERVICE 

I certify that service of the foregoing Reply Brief in Support of Objection to the Report 

and Recommendation of the United States Magistrate Judge, has this 12th day of September, 

2018, been made via electronic notification through the Court’s CM/ECF electronic filing 

system, to all parties who have entered an appearance in this action and are participating in the 

Court’s CM/ECF electronic filing system. 

 
s/ Jordan A. Konig     
JORDAN A. KONIG 
Trial Attorney, Tax Division  
U.S. Department of Justice 
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