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PRELIMINARY STATEMENT 

On July 24, 2018, Magistrate Judge Hugh B. Scott issued his report and 

recommendation [Doc. No. 84] on cross-motions for summary judgment filed by 

Plaintiffs Fredrick and Alice (“Alice”) Perkins (collectively, “Plaintiffs”) (Doc. No. 61) 

and by Defendant United States (the “Government”) (Doc. No. 60).  Although Judge 

Scott concluded, as a matter of law, Plaintiffs “fall fully under the two treaties in 

question,” exempting income earned from the sale of sand and gravel extracted from 

the lands of the Seneca Nation of Indians (Doc. No. 84 at 23), he recommended to 

this Court both summary judgment motions be denied. (Id. at 2).   

On August 7, 2018, the Government raised two objections to the report and 

recommendation.  (Doc. No. 85).   First, the Government objects to Judge Scott’s 

legal “conclusion that the Plaintiffs’ gravel-related income is tax exempt because 

‘the Canandaigua Treaty and the Treaty of 1842 fully cover the scenario that 

plaintiffs have presented here[,]’ Doc. No. 84 at 23.”  (Doc. No. at 85 at 1).   The 

Government’s objections as to this legal conclusion have already been fully debated 

and discussed at the time the Government first moved to dismiss Plaintiffs’ 

amended complaint (Doc Nos. 9, 12-16, 19-22, 24), and again when cross-motions for 

summary judgment were filed. (Doc Nos. 60-69, 71-72, 77, 79, 84).  Because 

Plaintiffs have nothing more to add to this debate or discussion, they urge this 

Court to re-affirm its prior ruling, as the law of the case, by holding the income 

derived from the sale of sand and gravel mined on the Seneca Nation territory is 

exempt from federal income tax.  
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As a second objection, the Government attempts to resurrect an abandoned, 

meritless defense, never raised by the Government or addressed by Judge Scott in 

his report and recommendation.   The Government now erroneously argues this 

Court lacks subject matter jurisdiction because Plaintiffs’ theory of recovery 

substantially varies from what was presented in the administrative claim filed with 

the Internal Revenue Service (“IRS”).  In this last ditch effort for a dismissal order, 

the Government misapplies the substantial variance doctrine. For the reasons 

stated below, the Court should find the Government’s abandoned, variance defense 

has no merit. 

 

FIRST POINT OF LAW 

PLAINTIFFS HAVE CONSISTENTLY CLAIMED THEY ARE DUE A 
REFUND BECAUSE THE GOVERNMENT WRONGFULLY ASSESSED 
AND COLLECTED FEDERAL INCOME TAX BASED ON THE SALE OF 
SAND AND GRAVEL MINED ON THE SENECA NATION TERRITORY, 

EXEMPT FROM TAXATION PURSUANT TO FEDERAL TREATIES 
 

On August 1, 2012, the Government received Plaintiffs’ itemized, 2010 

federal income tax return.  (Doc. Nos. 60-2 at 11 ¶63; 60-13).   On Schedule C of the 

2010 return, Alice is listed as the sole proprietor of A&F Trucking.  (Id. at 4).  

According to Schedule C, A&F Trucking had a net loss of $144,922 for the 2010 tax 

year.  (Id.).  Once these business losses were added to other sources of income, 

Plaintiffs had no “taxable income” for 2010.  (Id.  at 2, line 43).  In 2008 and 2009, 

Alice’s business had also reported net losses, resulting in no taxable income for 

those tax years.  (Doc. Nos. 60-11; 60-12). 
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Taxable income is the amount of income used to calculate how much tax an 

individual or company owes to the Government in a given tax year.  The term 

“taxable income” means gross income minus deductions and exemptions. 26 U.S.C. 

§063 (a).    If a taxpayer has no taxable income, then it logically follows the taxpayer 

owes no federal income tax. 

Plaintiffs’ 2008, 2009, and 2010 federal income tax returns were later 

examined by the Internal Revenue Service.  (Doc. Nos. 60-2 at 13 ¶72; 71-3 at 2 ¶4, 

6 ¶23).  IRS Agent Elizabeth A. Nix conducted the examination and later made 

adjustments, claiming taxable income of $15,149 for 2010.  (Doc. No. 7 at 10, line 5).  

For the 2008, 2009 and 2010 tax years, Agent Nix disallowed the exemptions 

claimed by Plaintiffs from revenue generated from the sale of sand and gravel 

mined on the Seneca Nation territory.  (Doc. No. 71-3 at 6 ¶24). Based on Agent 

Nix’s examination and income adjustments, the IRS sent a Notice of Deficiency to 

Plaintiffs for each tax year examined.  (Doc. No. 7 at 2 ¶5).  For 2010, the IRS 

assessed Plaintiffs an additional tax of $6,113.00, penalties totaling $2,741.70 and 

interest in the amount of $1,020.98.  (Id. at 10 ¶¶5-6). Later the Government 

demanded payment of $9,863.69 by June 8, 2015.  (Id. at 10 ¶7). 

Plaintiffs filed an Amended Tax Return for 2010, using the income 

adjustments determined by Agent Nix.   (Id.  at 10-12).  After paying the tax, 

penalties and interest, Plaintiff filed a timely claim for refund with the IRS.  (Id. at 

2 ¶8).  In its administrative refund claim, Plaintiffs alleged they had no taxable 

income for 2010 and that income from the sale of sand and gravel was exempt by 
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federal treaties. (Id. at 10-12).  Since Plaintiffs had no taxable income in 2010, the 

Government wrongfully assessed and collected a tax from Plaintiffs based on 

revenue generated from the sale of sand and gravel mined from the Seneca Nation 

territory.  Plaintiffs have raised no new claims or theories subsequent to their 

administrative claim filed with the IRS.   

Now, for the first time as an objection to Judge Scott’s report and 

recommendation, the Government argues Plaintiffs’ pending claim before this Court 

substantially varies from the claim presented to the IRS in the administrative 

refund claim.  (Doc. No. 85).   The Government has misapplied the substantial 

variance doctrine to the facts of this case. 

The variance doctrine “does not concern itself with semantics.”  Carione v. 

United States, 291 F. Supp. 2d 141,148 (E.D.N.Y. 2003). 

Instead, the variance doctrine centers on whether the claim presented 
to the district court was previously submitted to the Internal Revenue 
Service in a manner that enabled “an intelligent administrative review 
of the claim.”  Scovill Manufacturing Co. v. Fitzpatrick, 215 F.2d 567, 
569 (2d Cir. 1954).   
 

Id.  In other words, the substantial variance doctrine “does not require exact 

precision.”  Cencast Services, L.P. v. United States, 94 Fed. Cl. 425, 440 (2010).  If an 

issue raised in a district court “‘is derived from or is integral to the ground timely 

raised in the [IRS administrative] refund claim,’ it ‘may be considered as part of the 

initial ground.’” Id. quoting Ottawa Silica Co. v. United States, 699 F.2d 1124, 1139 

n.6 (Fed. Cir. 1983).   Before the IRS and now before this Court, Plaintiffs have 

sought a refund because (1) they had no taxable income in 2010 and (2) the 
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Government wrongfully assessed and collected a tax on revenue generated from the 

sale of sand and gravel, exempt from taxation under federal treaties.   Plaintiffs had 

not materially changed the grounds upon which they demand a refund. 

The substantial variance doctrine was “designed both to prevent surprise and 

to give adequate notice to the [IRS] of the nature of the claim and the specific facts 

upon which it predicated, thereby permitting an administrative investigation and 

determination.” Magnone v. United States, 733 F. Supp. 613 (S.D.N.Y. 1989) quoting 

Union Pacific Railroad Co. v. United States, 389 F.2d 437, 422 (Ct. Cl.) reh’g on 

other grounds 401 F.2d 778 (Ct. Cl. 1968), cert. denied 395 U.S. 944 (1969).   

The IRS had been given two prior opportunities before this pending refund 

case was filed with this Court to intelligently review the factual and legal merits of 

whether Plaintiffs had no taxable income in 2010.  First, in 2012 after Plaintiffs 

filed their 2010 tax return, the IRS assigned Agent Nix to examine 2008, 2009, and 

2010 tax returns.  (Compare Doc. No. 60-12 at 1 [showing August 1, 2012 as the 

date Plaintiffs 2010 return was received by the IRS] with Doc. No. 71-3 at 2-3 ¶¶7-

10, 6 ¶23 [showing Agent Nix conducted her examination and field audit between 

December 13, 2012 and June 19, 2013]).  Then the IRS was given the opportunity to 

review the 2010 return again after Plaintiffs filed their administrative claim on 

October 9, 2015.  (Doc. No. 7 at 2 ¶8).  The IRS and its agent knew Plaintiffs 

claimed they had no taxable income in 2010 and revenue generated from sand and 

gravel was exempt by federal treaties.   
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After Plaintiffs produced Alice’s business records supporting the refund claim 

during discovery, the Government amended its answer to add a new fifth defense, 

claiming “Plaintiffs under-reported their gross receipts or sale and over-reported the 

costs of goods sold and expenses, resulting in their reporting and paying a lower 

amount of tax than was legally due.”  (Doc. No. 46 at 2).    Plaintiffs admit they 

under-reported gross income on their original tax return for Alice’s business, but 

they also under-reported Alice’s deductible business expenses, which, taken 

together, resulted in no taxable income for 2010.   

The Government cannot claim it is surprised by the nature of Plaintiffs’ 

claim.   Plaintiffs filed its original return and its administrative claim with the IRS, 

alleging there was no taxable income in 2010.  An IRS auditor examined the 2010 

return, disallowed the exemption for sand and gravel sales, adjusted the taxable 

income to $15,149 and assessed the tax, penalties and interest, which Plaintiffs 

seek to recover in this pending action.  (Doc. No. 7 at 10, line 5).  The Government 

had six-months to conduct “an intelligent administrative review of the claim,” but 

took no further action at the administrative stage.   The Government understood 

then Plaintiffs was claiming no tax assessment could be based on revenue generated 

from the sale of sand and gravel mined on the Seneca Nation land. 

When a ground set forth in the administrative claim is sufficient to support 

recovery, the reason for the substantial variance doctrine has been satisfied.  Red 

River Lumber Co. v. United States, 134 Ct. Cl. 444,446 (1956). “If the Commissioner 

fails to allow the refund and the case comes to court, we see no reason why errors 
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which do not affect the right of recovery, but only the amount of recovery, should be 

perpetuated.”  Id. 

 

SECOND POINT OF LAW 
 

THE GOVERNMENT HAS ABANDONED ANY VARIANCE DOCTRINE 
DEFENSE BY FAILING TO RAISE OR ADDRESS THE DEFENSE IN ITS 

OPPOSITION TO PLAINTIFFS’ SUMMARY JUDGMENT MOTION 
 

In its Second Defense to its Answer and Amended Answer, the Government 

alleged that if Plaintiffs’ amended complaint varies from the administrative claim of 

refund filed with the IRS, then “there is an impermissible variance and the 

complaint must be dismissed.”  (Doc. Nos. 31, 46).   In the Memorandum of Law in 

Support of Plaintiff’s Motion for Summary Judgment, Plaintiffs argued the 

Government has no viable defense to oppose Plaintiffs’’ refund claim, specifically 

addressing the variance defense set forth as the Government’s Second Defense.  

(Doc. No. 62 at 22-23).   The Government never opposed Plaintiffs’ argument, or 

moved for summary judgment based on its variance defense. (Doc. No. 89 at 1-

2)(The Government admits, “it did not specifically cite the doctrine of variance in its 

motion for summary judgment or response to Plaintiffs’ motion for summary 

judgment” and “did not specifically argue that Plaintiffs’ attempt to raise an 

additional basis for refund during summary judgment also was barred by the 

doctrine of variance.”).  

When a party opposing summary judgment fails to respond to the moving 

party’s argument on a claim, the Court may deem the claim abandoned.  Taylor v. 
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City of New York,  269 F. Supp.2d 68, 75 (E.D.N.Y. 2003)(“Federal courts may deem 

a claim abandoned when a party moves for summary judgment on one ground and 

the party opposing summary judgment fails to address the argument in any way.”); 

Jackson v. Fed. Express, 766 F.3d 189, 195 (2nd Cir., 2014) (“[A]  partial response 

arguing that summary judgment should be denied as to some claims while not 

mentioning others may be deemed an abandonment of the unmentioned claims.”).   

In  Jackson, the United States Court of Appeals for the Second Circuit 

addressed the criteria for determining whether a claim or defense should be deemed 

abandoned in the context of a Rule 56 summary judgment motion, focusing on the 

intent of counsel based on inference that “may be fairly drawn from the papers and 

circumstances viewed as a whole”, and noting that “preparation of a response to a 

motion for summary judgment is a particularly appropriate time for a non-movant 

party to decide whether to pursue or abandon some claims or defenses.  Indeed, 

Rule 56 is known as a highly useful method of narrowing the issues for trial.”  Id. at 

196. 

The Government’s inaction falls squarely within the parameters referenced 

by the Second Circuit in Jackson.  Instead of responding to Plaintiffs’ summary 

judgment motion that specifically and in detail addressed the Government’s 

variance defense, the Government chose to ignore it in every corner of every 

responsive paper.  A more explicit abandonment of a defense is hard to imagine.  

Thus, the Court should deem the Government’s Second Defense as abandoned for 
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its failure to address the defense before Judge Scott rendered his report and 

recommendation. 

 

THIRD POINT OF LAW 

WHEN THE GOVERNMENT RAISES A NEW THEORY OR  
DEFENSE, THE COURT HAS JURISDICTION TO HEAR  

NEW FACTS OR LEGAL THEORIES OFFERED IN RESPONSE 
 BY THE PLAINTIFFS TO SUSTAIN THEIR REFUND CLAIM 

 
Ironically the Government raises, by way of an objection to the report and 

recommendation, a defense it never addressed or argued before Judge Scott, and 

now fails to address before this Court the exceptions to this doctrine.   

Although the variance doctrine has been expressed in uncompromising 
terms, courts have not always been so dogmatic in applying it. 
Sensibly, courts have explicitly carved out an exception in cases where 
the Government’s unilateral action itself creates the substantial 
variance. 
 

El Paso CGP Co., L.L.C. v. United States, 748 F.3d 225, 229 (5th Cir. 2014). A 

taxpayer, for example, will not be barred from responding with new facts or legal 

theories when the Government raises new defenses or counterclaims for the first 

time in litigation.  Id.  In this sense, “the Government cannot use the variance 

doctrine to straightjacket the taxpayer when the Government unexpectedly changes 

its litigation strategy.”  Id.  See, also, Brown v. United States, 427 F.2d 57, 62 (9th 

Cir. 1970).  

 In Brown, the Ninth Circuit found “it would be unfair to allow the 

Government to assert a new defense to a taxpayer’s claim at pretrial and 

simultaneously to prevent the taxpayer from making appropriate responses to it, 
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because the taxpayer had not previously anticipated the defense.”  Id.  In this case, 

the Government filed an unopposed motion to amend its answer.  (Doc. No. 42).  The 

amended answer added a new fifth defense, claiming “Plaintiffs under-reported 

their gross receipts or sale and over-reported the costs of goods sold and expenses, 

resulting in their reporting and paying a lower amount of tax than was legally due.”  

(Doc. No. 46 at 2).  The Government has no grounds to bar Plaintiffs from 

presenting evidence to show they had no taxable income in 2010. 

 “This is not a case in which the taxpayer, having deliberately misrepresented 

a material fact in [her] tax returns, later attempts to change [her] position to the 

detriment of the Government by asserting true facts which [were] originally 

obscured.”  Brown. 427 F.2d at 62,  In its Rule 56 Statement, the Government has 

already conceded (1) Plaintiffs do not know how the gross receipts and sales from 

Alice’s business “came to be reported on her 2010 income tax return” (Doc. No. 60-2 

at 12 ¶67); (2) Plaintiffs submitted receipts and invoices to their tax preparer, 

“assum[ing] that he was doing what was supposed to be done” to prepare their 2010 

federal income tax return (Id. ¶68); (3) “Plaintiffs were not involved in how their 

preparer determined income and expenses were to be reported on Plaintiffs’ 2010 

income tax return.” (Id.); and (4) “Plaintiffs’ 2010 income tax return was examined 

by the Internal Revenue Service.” (Id. at 13 ¶72). Plaintiffs did not deliberately 

misrepresent a material fact in their tax return or later attempt to conceal the 

income and expenses from Alice’s business.  To the contrary, when IRS Auditor Nix 

conducted a field examination at Alice’s office, Alice supplied any business records 
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requested during the field investigation.  (Doc. No. 74 at 4 ¶¶13-14).  In response to 

the Government’s discovery demands, Plaintiffs supplied the Government all of the 

business records to support their refund claim.   

 It is the Government, not Plaintiffs, who raises new facts and legal theories.  

Brown, 427 F.2d at 62.  The Government has chosen to hedge the risk of losing on 

its principal argument (i.e. the federal treaties do not exempt revenue from the sale 

of sand and gravel mined from the Seneca Nation territory) by asserting a new 

alternative defense.  Id.   As a matter of law, the Government cannot use the 

variance doctrine to preclude Plaintiffs introducing new facts proving they had no 

taxable income in 2010.  

 

FOURTH POINT OF LAW 

THE COURT HAS SUBJECT MATTER JURISDICTION 
BASED ON A FEDERAL QUESTION ARISING FROM   

PLAINTIFFS’ SUPREMACY CLAUSE CLAIM. 
 

 When the IRS assessed a tax on income earned by Alice from the sale of sand 

and gravel mined and sold from the Seneca Nation territory, it trigger a claim 

under the Supremacy Clause of the United States Constitution.  Under the 

Supremacy Clause, “all Treaties made, or which shall be made, under the Authority 

of the United States, shall be the supreme Law of the Land . . . .”  U.S. Const. art. 

VI cl. 2.   The Supremacy Clause imposes restrictions not only on States, but also 

restricts federal courts, including the Tax Court, and the federal agencies, including 

the Internal Revenue Service, from taking any action inconsistent with an act of 
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Congress or a treaty ratified by the United States Senate.   See, e.g., Samann v. 

C.I.R., 313 F.2d 461, 463 (4th Cir. 1963)(finding the Supremacy Clause restricts the 

U.S. Treasury from enforcing regulations that contract or expand rights under an 

international treaty) citing American Trust Co. v. Smyth, 247 F.2d 149, 153 (9th Cir. 

1957); Fellows v. Blacksmith, 60 U.S. 366, 372 (1856) (a “treaty, after executed and 

ratified by the proper authorities of the Government, becomes the supreme law of 

the land, and the courts can no more go behind it for the purpose of annulling its 

effect and operations, than they can behind an act of Congress.”) citing United 

States v. Schooner Peggy, 5 U.S. (1 Cranch) 103 (1801)(reviewing a decision of an 

inferior court of admiralty and a treaty with France),  United States v. Brooks, 51 

U.S. (10 How.) 442, 459 (1850), Foster v. Neilson, 27 U.S. (2 Pet.) 253 (1829).  

Consequently, the Supremacy Clause claim asserted by Plaintiffs in their 

administrative claim before the IRS and in their pending claim before this Court is 

an independent ground for the Court to assert subject matter jurisdiction. 28 U.SC.  

1331.  (Doc. No. 7 at 1 ¶3).   

 

CONCLUSION 

For the reasons set forth above, the Court should find it has subject matter 

jurisdiction, and that the Government has misapplied the substantial variance 

doctrines and is not entitled to summary judgment.  The Court should then adopt 

those portions of the Report and Recommendation, which found Plaintiffs “fall fully 
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under the two treaties in question,” exempting income earned from the sale of sand 

and gravel extracted from the lands of the Seneca Nation of Indians. 

Dated:    Hamburg, New York 
  August 29, 2018 
 
   MARGARET A. MURPHY, P.C. 
 
  
   By _____________________________ 
   Margaret A. Murphy, of counsel 
   Attorneys for Plaintiffs 
   5354 Briercliff Drive 
   Hamburg, New York 14075 
   Telephone No.:  (716) 662-4186 
       
 

GARY D. BOREK, LLC 
Gary D. Borek, of counsel 
Attorney for Petitioners  
99 Victoria Boulevard 
Cheektowaga, New York  
Telephone No.: (716) 839-4321 
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CERTIFICATION OF SERVICE 
 

 
I hereby certify that on August 29, 2018, I electronically filed Plaintiffs’ 

Response to Defendant’s Objections to the Report and Recommendation of the 

United States Magistrate Judge with the Clerk of the District Court using its 

CM/ECF system, which would then electronically notify the following CM/ECF 

participants on this case: 

GARY D. BOREK, LLC 
Attorneys for Plaintiffs 

Gary D. Borek, of counsel 
99 Victoria Blvd. 

Cheektowaga, NY 14225-4321 
Email: garyborek@garyborek.com 

 
Jordan Andrew Konig 

U.S. Department of Justice 
Tax Division 

PO Box 55, Ben Franklin Station 
Washington, D.C.  20044 

Email: Jordan.a.konig@usdoj.gov 
 
 

Dated: Hamburg, New York  
  August 29, 2018 
       ____________________________________ 
        MARGARET A. MURPHY 
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