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No. 1:16-cv-00495-LJV-HBS 
 

 
UNITED STATES’ RESPONSE TO PLAINTIFFS’ AMENDED 
OBJECTION TO MAGISTRATE JUDGE HUGH B. SCOTT’S 

REPORT AND RECOMMENDATION 
 

On July 24, 2018, United States Magistrate Judge Hugh B. Scott issued a Report and 

Recommendation urging the Court to deny both parties’ motions for summary judgment and to 

deny the United States’ motion to strike.  See Doc. No. 84.  Plaintiffs Fredrick Perkins and Alice 

J. Perkins (“Plaintiffs”) filed an objection on August 7, 2018.  See Doc. No. 87.  The United 

States respectfully requests that the Court overrule Plaintiffs’ objection for two reasons.  First, 

Plaintiffs’ only specific objection is immaterial to the United States Magistrate Judge’s ultimate 

conclusion that they are not entitled to summary judgment.  Second, Plaintiffs’ request that the 

Court order the IRS to examine new grounds for refund and adjust Plaintiffs’ 2010 income tax 

liability is baseless, is barred by the doctrine of variance, and further establishes that Plaintiffs 

cannot prevail in this refund lawsuit. 

Plaintiffs’ Objection is Immaterial.  

In their objection to the Report and Recommendation, Plaintiffs do not specifically object 

to the United States Magistrate Judge’s determination that genuine issues of material fact 
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preclude summary judgment in their favor, or his recommendation that the Court deny Plaintiffs’ 

motion for summary judgment.  Accordingly, Plaintiffs have waived further judicial review of 

both the finding that they are not entitled to summary judgment, and the recommendation to deny 

Plaintiffs’ motion.  See, e.g., Cephas v. Nash, 328 F.3d 98, 107 (2d Cir. 2003); Mario v. P & C 

Food Markets, Inc., 313 F.3d 758, 766 (2d Cir. 2002); see also FED. R. CIV. P. 72(b)(2) 

(requiring “specific written objections”); W.D.N.Y. L. CIV. R. 72(b) (written objections “shall 

specifically identify the portions of the proposed findings and recommendations to which 

objection is made and the basis for each objection, and shall be supported by legal authority”).    

Plaintiffs specifically allege just one error: they urge as immaterial (but not incorrect) the 

finding that “there were ‘questions of fact … as to how Alice and her tax preparer interacted with 

each other for mathematical tabulations, and as to who relied on whom for summary information 

of the raw numbers’ in preparing the federal income tax return.”  Doc. No. 87 at 4 (quoting Doc. 

No. 84 at 25).  This single objection does not undermine the ultimate conclusion of the Report 

and Recommendation related to Plaintiffs’ motion for summary judgment.  The United States 

Magistrate Judge decided that Plaintiffs did not establish as a matter of undisputed fact that their 

deductible business expenses exceeded their taxable income in 2010.1  Because Plaintiffs’ 

objection does not assert any specific error of fact or law in the Report and Recommendation that 

                                                 

1 Plaintiffs interpret the Report and Recommendation’s findings related to the sufficiency of their 
summary judgment evidence as an indication only that “Plaintiffs failed to sufficiently lay the 
foundation from which the Court could decide the relevancy and admissibility of such proof.”  
Doc. No. 87 at 3.  However, the United States Magistrate Judge (over the objection of the 
Government) relied upon those unauthenticated materials in considering Plaintiffs’ motion for 
summary judgment.  He did not determine that they lacked sufficient foundation, but instead 
simply found that they were not sufficient to establish that Plaintiffs were entitled to judgment as 
a matter of law. 
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would justify summary judgment in their favor, it should be overruled.  

However, the United States agrees that Plaintiffs’ basis for calculating and reporting their 

2010 taxable income and deductible business expenses is immaterial to the determination of this 

refund suit.  Plaintiffs have conceded that their non-gravel business income in 2010 was no less 

than $742,515.  It also is undisputed that their self-reported deductible business expenses were 

$484,968.  And, as explained in the United States’ objection to the Report and Recommendation 

and below, Plaintiffs are barred by the doctrine of variance from seeking a refund based on 

different grounds than they raised in their administrative claim, including previously-unreported 

deductible business expenses.  How Plaintiffs calculated and reported their 2010 income and 

expenses is, therefore, irrelevant to this lawsuit.  Plaintiffs cannot prove that their deductible 

business expenses exceeded their taxable income in 2010 without relying on a theory that was 

never presented to the IRS.  Therefore, they cannot prevail on summary judgment or at trial.   

Plaintiffs’ Request for a Court-Ordered Audit Should be Denied. 

Plaintiffs apparently concede that the record before the Court is insufficient for them to 

obtain summary judgment unless they can elicit additional undisputed facts about their income 

and expenses.  For that reason, Plaintiffs urge the Court to order the IRS both to reopen 

examination of their 2010 income and expenses, and to reassess Plaintiffs’ income tax liability 

for 2010.  Plaintiffs ask the Court to “issue an order directing the Government and its auditor, 

Elizabeth Nix, to sit down with Plaintiffs and their attorneys to review and adjust the income and 

expenses related to the 2010 tax year … before the Court issues its final ruling.”  Doc. No. 87 at 

5-6.  That is, Plaintiffs seek to compel the IRS to examine their newly-asserted 2010 income and 

business expenses – while their summary judgment motion is pending – in hopes that they can 

now uncover undisputed facts that would entitle them to a refund.  However, Plaintiffs’ proposal 
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does not constitute an objection to the Report and Recommendation, is without statutory or 

procedural basis, and confirms that Plaintiffs cannot prevail in this lawsuit without violating the 

doctrine of variance.   

First, there is no statute or procedure that authorizes the order that Plaintiffs request.  

Rule 56 of the Federal Rule of Civil Procedure does not permit a “time out” and reopening of 

discovery to weed out disputed material facts.  Plaintiffs rely upon Rule 56(d)(3) and (e)(4), but 

neither apply.  Rule 56(d)(3) may apply where a “nonmovant” fails to properly support or 

address a fact necessary to defeat summary judgment, and requires an affidavit or declaration.  

Rule 56(e)(4) provides a court authority to “issue any other appropriate order” if a party “fails to 

properly support an assertion of fact or fails to properly address another party’s assertion of fact 

as required by Rule 56(c)[.]”  Neither provision – nor any other part of Rule 56 – permits a court 

to issue an order compelling a party to participate in additional discovery to eliminate disputed 

facts while a summary judgment motion is pending.   

In addition, the United States has not waived sovereign immunity to permit taxpayers to 

compel the IRS to reopen a closed examination and re-assess a tax liability.  See, e.g., United 

States v. Sherwood, 312 U.S. 584, 586 (1941) (citations omitted) (“The United States, as 

sovereign, is immune from suit save as it consents to be sued, and the terms of its consent to be 

sued in any court define that court’s jurisdiction to entertain the suit”).  Section 7422 of the 

Internal Revenue Code is the exclusive remedy for a tax refund, and a taxpayer must follow its 

procedures in order for a district court to have jurisdiction over the dispute.  See, e.g., DuPont 

Glore Forgan Inc. v. Amer. Tel. & Tel. Co., 428 F. Supp. 1297, 1301-02 (S.D.N.Y. 1977).  26 

U.S.C. § 7422(a) provides that no suit may be brought “until a claim for refund or credit has 

been duly filed with the Secretary, according to the provisions of law in that regard, and the 
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regulations of the Secretary established in pursuance thereof.”  All refund claims must “set forth 

in detail each ground upon which a credit or refund is claimed and facts sufficient to apprise the 

commissioner of the exact basis thereof.”  26 C.F.R. § 301.6402-2(b) (emphasis added).  So,  

[i]t is an undisputed general rule that a ground for refund neither specifically 
raised by, nor comprised within the general language of, a timely formal or 
informal application for refund to the Internal Revenue Service cannot be 
considered by a court in which a suit for refund is subsequently initiated. 

Stern v. United States, 949 F. Supp. 145, 149 (E.D.N.Y. 1996) (quoting Niagara Mohawk Power 

Corp. v. United States, 525 F.2d 1380, 1387 (Ct. Cl. 1975)); see also, e.g., United States v. Felt 

& Tarrant Mfg. Co., 283 U.S. 269, 272 (1931).  Section 7422 does not permit a taxpayer to raise 

new grounds for a refund in district court.  That statute also does not provide a statutory basis for 

a federal judge to order the examination of a plaintiff’s income and expenses to consider a new 

theory for refund.     

In any case, Plaintiffs’ request for a court order forcing the IRS to consider new grounds 

for refund further proves that they cannot meet their burden in this lawsuit.  Plaintiffs cannot 

prevail unless both (1) their gravel-related income is determined to be tax exempt; and (2) they 

establish deductible business expenses in 2010 that they failed to report to the IRS.  Plaintiffs 

now wish to compel Revenue Officer Elizabeth Nix to review evidence to support those alleged 

additional expenses and reassess their tax liability for 2010.  However, the “variance doctrine” 

bars a taxpayer from raising as a basis for tax refund any issue that was not first raised in her 

administrative claim with the IRS.  See, e.g., Angelus Milling Co. v. Commissioner, 325 U.S. 

293, 296 (1945); Magnone v. United States, 902 F.2d 192, 193 (2d Cir. 1990); Stern v. United 

States, 949 F. Supp. 145, 149 (E.D.N.Y. 1996); Krasnow v. United States, 508 F. Supp. 1099, 

1104 (S.D.N.Y. 1981).   

If Plaintiffs believed that their income tax assessment for 2010 was partially incorrect 
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because they under-reported their deductible business expenses, they were required to raise that 

basis for refund in their pre-suit administrative claim with the IRS.  See Scovill Mfg. Co. v. 

Fitzpatrick, 215 F.2d 567, 570 (2d Cir. 1954).  The IRS then would have had “an opportunity to 

investigate [such] tax claims and resolve them without the time and expense of litigation.”  

DuPont Glore Forgan Inc. v. American Tel. & Tel. Co., 428 F. Supp. 1297, 1301 (S.D.N.Y. 

1977).  But Plaintiffs only faulted the IRS for determining that their gravel-related income was 

taxable.  Because Plaintiffs failed to timely object to the IRS’s assessment of their non-gravel 

income and expenses for 2010, Plaintiffs are absolutely barred from raising these grounds for 

refund for the first time in this lawsuit.  See, e.g., Magnone, 902 F.2d at 193.  Accordingly, even 

if Revenue Officer Nix were to consider Plaintiffs’ new evidence of allegedly deductible 

business expenses, the Court would have no jurisdiction to grant relief based on that unexhausted 

ground for refund.     

 Plaintiffs plainly cannot satisfy their trial burden to show entitlement to a tax refund for 

2010.  Plaintiffs concede that, in order to prevail, they must establish that they incurred 

previously-unreported business expenses in 2010, and must prove that those expenses entitle 

them to a tax refund.  See Doc. No. 87 at 5.  However, the prior-claim rule compels that Plaintiffs 

may not raise new grounds for relief at this late hour.  It therefore is a matter of undisputed fact 

that Plaintiffs’ taxable income for 2010 exceeded their deductible business expenses.    

Conclusion 

Plaintiffs did not specifically object to the Report and Recommendation’s ultimate 

conclusion that they failed to establish entitlement to a tax refund as a matter of law.  Moreover, 

Plaintiffs’ objection – and their novel request for a Court-ordered audit before the Court denies 

their summary judgment motion – further confirms that Plaintiffs cannot prevail in this lawsuit 
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based upon the grounds previously raised in their administrative claim.  Accordingly, the Court 

should overrule Plaintiffs’ objection to the United States Magistrate Judge’s Report and 

Recommendation, and grant judgment to the United States in this case. 

Respectfully Submitted, 
 
RICHARD E. ZUCKERMAN 
Principal Deputy Assistant Attorney General 
U.S. Department of Justice, Tax Division 
 
s/ Jordan A. Konig    
JORDAN A. KONIG 
Attorney for the United States 
Trial Attorney, Tax Division 
U.S. Department of Justice 
Post Office Box 55, Ben Franklin Station 
Washington, D.C. 20044 
Phone: (202) 305-7917/Fax: (202) 514-5238 
Email: Jordan.A.Konig@usdoj.gov 
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CERTIFICATE OF SERVICE 

I certify that on August 29, 2018, I filed the foregoing Response to Plaintiffs’ Amended 

Objection to Magistrate Judge Hugh B. Scott’s Report and Recommendation with the Clerk of 

Court using the CM/ECF system, which will send notice of this filing to all parties registered to 

receive such notice.   

 
 
       /s/ Jordan A. Konig    
       JORDAN A. KONIG  
       Trial Attorney, Tax Division 
       U.S. Department of Justice 
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