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PRELIMINARY STATEMENT 

On September 6, 2016, Plaintiffs Fredrick Perkins (“Fred”) and Alice J. 

Perkins (“Alice”) (collectively, “Plaintiffs”) filed an amended complaint against 

Defendant United States of America (the “Government”) seeking a refund of income 

tax, interest, and penalties illegally and erroneously collected by the Government.   

(Doc. No. 7).  After the Government moved to dismiss, this Court denied the motion, 

noting the case presented “an issue of first impression,” and finding “the plaintiffs 

have plausibly stated a claim for relief under two treaties with the Native American 

Seneca Nation.”   (Doc. No. 24 at 1).  

After the parties filed and argued cross-motions for summary judgment (Doc. 

Nos. 60, 61), Magistrate Judge Hugh B. Scott issued on July 24, 2018 his report and 

recommendation.   (Doc. No. 84).  Judge Scott concluded, as a matter of law, 

Plaintiffs “fall fully under the two treaties in question,” exempting income earned 

from the sale of gravel extracted from the lands of the Seneca Nation of Indians.  

(Id. at 23).   Nonetheless, as Judge Scott noted, the ultimate issue is “whether 

plaintiffs in 2010 paid more tax than they owed – an issue affected by the treaty 

issue but not the same as the treaty issue.”   As to this ultimate issue, Judge Scott 

found there are factual issues “that should await trial.”  (Id.).   Consequently, Judge 

Scotts recommends to this Court, denying both cross-motions.  (Id. at 2).  
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OBJECTION IN POINT OF LAW 

In his report and recommendations, Judge Scott concludes Plaintiffs have 

submitted evidence sufficient to defeat the Government’s cross-motion for summary 

judgment, but insufficient to grant Plaintiffs summary judgment.  (Doc. No. 84 at 

25)(Judge Scott could “go only as far as to say that the materials in the records 

appear to be sufficiently reliable that they should go to a fact finder for further 

review”).  Judge Scott also made the following comments regarding the sufficiency 

of Plaintiffs’ evidence: 

• “Some of the checks and invoices linked to individual 
transactions do not make clear what the particular transaction 
in question was.”  (Id. at 23); 
 

• [W]hile plaintiffs have attempted various summaries of their 
business expenses, the original documents purporting to show 
payroll expenses include highlighted line items where neither 
the highlighting nor the line item is readily understandable.”  
(Id at 23-24);  

 
• “The same goes for the numerous checks that plaintiffs have 

submitted to substantiate, item for item, each of the actual 
gravel purchases made that went toward exempt income in 
2010.” (Id. at 24). 
 

These statements suggest the evidence submitted by Plaintiffs were not clearly 

presented in a manner to address the specific nature of the income claimed to be 

exempt or the expenses claimed to be deductible.   In other words, Plaintiffs failed 

to sufficiently lay the foundation from which the Court could decide the relevancy 

and admissibility of such proof.    

A party seeking summary judgment must present evidence in admissible 

form to be successful.   FRCP Rule 56(c).  A federal court, however, may “give an 
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opportunity” to the moving party “to properly support or address the fact,” prior to 

rendering its ruling.  FRCP Rule 56(e).  If the nonmoving party claims it lacks 

access to evidentiary proof necessary to challenge an asserted fact, a federal court 

may also defer consideration of the motion and allow the nonmoving party the 

opportunity to obtain such evidence through discovery.  FRCP 56 (d).    

 Plaintiffs admit they under-reported their 2010 income on its original and 

amended returns. However, they also under-reported their 2010 business expenses.   

Judge Scott found there were “questions of fact . . . as to how Alice and her tax 

preparer interacted with each other for mathematical tabulations, and as to who 

relied on whom for summary information of the raw numbers” in preparing the 

federal income tax return. (Id. at 25).   Plaintiffs contend such factual issues are 

immaterial. 

 As Judge Scott stated in his report and recommendation, “the substantive 

law will identify which facts are material.  Only disputes over facts that might 

affect the outcome of the suit under the governing law will properly preclude the 

entry of summary judgment. . .” (Doc. No. 84 at 15 quoting Anderson v. Liberty 

Lobby, Inc. 477 U.S. 242, 248 (1986)).   

 As the Government has already acknowledged: 

The basic premise of a refund action is that a plaintiff must establish 
that she overpaid her taxes in order to prevail, no matter the 
underlying legal basis.  (Lewis v. Reynolds, 284 U.S. 281, 283 [1982]).  
“[T]he ultimate question presented for decision upon a claim for 
refund, is whether taxpayer has overpaid [her] tax.  This involves a 
redetermination of the entire tax liability. . . .Id. 
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(Doc. No. 60-1 at 39-40).   Plaintiffs do not have the burden to prove the accuracy of 

the 2010 federal income tax return.  Instead, they must prove the Government 

collected more taxes than was due. Since they admit the tax return is inaccurate, 

the return is irrelevant to the outcome of this case.   Plaintiffs may prove they are 

entitled to a refund based solely upon their admissible business records and their 

own testimony. 

 Despite Judge Scott’s recommendation, Plaintiffs propose another method of 

narrowing the triable issues of fact.  Pursuant to Rule 56 (d)(3), (e)(4), the Court 

should issue an order directing the Government and its auditor, Elizabeth Nix, to 

sit down with Plaintiffs and their attorneys to review and adjust the income and 

expenses relating to the 2010 tax year.   

The Government’s tax auditor, Elizabeth Nix, stated in her affidavit that she: 

• “did not conduct a full examination of Taxpayers' 2010 income tax return”;  
 

• “did not examine their 2010 income or business expenses”;  
 

• “did not request or review any receipts, statements, workpapers, or other 
records of A & F Trucking for that year”; 
 

• “did not conduct a bank analysis to determine Taxpayers' 2010 gross 
receipts.” 

 
 Doc. No. 71-3 at par. 26. 

Since Plaintiffs only need to show they are entitled to a $1.00 refund for their 

claim to have merit, and since the Government’s auditor claims she reviewed 

evidence presented to the Court, the parties should be able to stipulate to many of 
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the unresolved facts before the Court issues its final ruling. In any case, Plaintiffs’ 

proposal would at least narrow the factual disputes for trial.   

Dated:    Hamburg, New York 
  August 7, 2018 
 
   MARGARET A. MURPHY, P.C.  
  
   By _____________________________ 
   Margaret A. Murphy, of counsel 
   5354 Briercliff Drive 
   Hamburg, New York  14075 
      Telephone No.:  (716) 662-4186 
 

GARY D. BOREK, LLC 
Gary D. Borek, of counsel 
99 Victoria Blvd. 
Cheektowaga, NY 14225-4321 
Telephone No.: (716) 839-4321 
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CERTIFICATION OF SERVICE 

 

I hereby certify that, on August 7, 2018, I electronically filed the foregoing 

Plaintiffs’ Objection to Magistrate Judge Hugh B. Scott’s Report and 

Recommendation with the Clerk of the District Court using its CM/ECF system, 

which would then electronically notify all parties who have entered an appearance 

in this action and are participating in the Court’s CM/ECF electronic filing system. 

Dated: Hamburg, New York  
  August 7 2018 
 
 
       ____________________________________ 
        MARGARET A. MURPHY 
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