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No. 1:16-cv-00495-LJV-HBS 
 

 
MOTION TO STRIKE AMICUS BRIEF 

 
 At 6:19 pm on June 29, 2018 – the date on which the United States’ and Plaintiffs’ 

motions for summary judgment were fully briefed for the Court’s consideration – non-party 

Seneca Nation of Indians (“SNI”) filed an attorney appearance and a 24-page proposed amicus 

memorandum opposing the United States’ Motion for Summary Judgment and urging the Court 

instead to grant summary judgment in favor of Plaintiffs.  See Doc. Nos. 78 & 78-1.  Counsel for 

SNI indicate a desire to participate in oral argument on July 11, 2018.   

SNI’s submissions were made without consent of the parties, notice to the United States, 

Notice of Motion under Rule 7(a)(1) of the Local Rules, or leave of Court.  Accordingly, the 

Court should strike SNI’s submissions without prejudice to SNI tendering a motion that complies 

with the Western District of New York Local Rules and the Federal Rules of Civil Procedure.  

Due to the unique nature of SNI as a prospective amicus curiae, the United States respectfully 

requests that the parties be permitted four weeks to respond to any properly-filed motion by SNI. 

Applicable Law 

Neither the Federal Rules of Evidence nor the Western District of New York’s Local 
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Rules expressly permit an individual or entity to participate as amicus curiae, but federal courts 

have discretion to permit such participation.  See, e.g., Citizens Against Casino Gambling in Erie 

Cnty. v. Kempthorne, 471 F. Supp. 2d 295, 311 (W.D.N.Y. 2007) (“A district court has broad 

discretion to grant or deny an appearance as amicus curiae in a given case.”); Long v. Coast 

Resorts, Inc., 49 F. Supp. 2d 1177, 1178 (D. Nev. 1999) (“There is no inherent right to file an 

amicus curiae brief with the Court.”).  Accordingly, a prospective amicus curiae must file a 

motion seeking leave to appear.  See Citizens Against Casino Gambling, 471 F. Supp. 2d at 311.   

A Notice of Motion is required for all motions submitted in the Western District of New 

York.  See W.D.N.Y. L.R. 7(a)(1).  The notice “must state: the relief sought, the grounds for the 

request, the papers submitted in support, and the return date for the motion, if known.”  Id.  After 

a motion is filed, the Court may issue an order setting deadlines for responding papers, or, if the 

Court does not set a deadline, opposing parties are provided 14 days to serve a response.  See 

W.D.N.Y. L.R. 7(b)(1) & (2).   

In considering properly-filed motions for leave to appear, federal district courts often rely 

upon Rule 29 of the Federal Rules of Appellate Procedure.1  See, e.g., Lehman XS Tr., Series 

2006-GP2 v. Greenpoint Mortg. Funding, Inc., 2014 WL 265784, at *2 (S.D.N.Y. Jan. 23, 

2014).  District courts generally require a prospective amicus curiae to establish that the 

information they provide is “timely and useful” such that the amicus participation offers insights 

that cannot be provide by the other parties.  Lehman XS Trust, 2014 WL 265784, at *2 (quoting 

                                                 

1 Among other requirements, Rule 29 mandates that: (1) a party seeking leave to appear must file 
a motion and proposed amicus brief “no later than 7 days after the principal brief of the party 
being supported”; (2) the prospective amicus curiae must show consent of all parties or obtain 
leave of court; and (3) an amicus brief is limited to “no more than one-half the maximum length 
authorized by these rules for a party’s principal brief.”  FED. R. APP. P. 29(a)(2), (5), & (6).   
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Waste Mgmt. of Penn. v. City of York, 162 F.R D. 34 (M.D. Pa. 1995); see also Citizens Against 

Casino Gambling, 471 F. Supp. 2d at 311 (quoting Onondaga Indian Nation v. New York, 1997 

WL 369389, at *2 (N.D.N.Y. June 25, 1997)).  However, the Western District has cautioned that, 

“[a]micus participation goes beyond its proper role if the submission is used to present wholly 

new issues not raised by the parties.”  Concerned Area Residents for the Env’t v. Southview 

Farm, 834 F. Supp. 1410, 1413 (W.D.N.Y. 1993). 

Analysis 

Here, though, SNI has not filed a notice of motion, but instead an appearance of its 

counsel.  See Doc. No. 78.  Attached to the attorney appearance is a 24-page proposed amicus 

curiae brief that does not address the propriety of leave to appear or indicate a basis for the 

length of SNI’s memorandum.  SNI’s notice of appearance – to the extent that it is construed as a 

motion – also does not set forth sufficient information for the Court to conclude that SNI’s 

participation would be timely.  See, e.g., Long, 49 F. Supp. 2d at 1178 (quoting Fluor Corp. and 

Affiliates v. United States, 35 Fed. Cl. 284, 286 (Fed. Cl. 1996)) (“It would be unacceptable for 

an amici brief to cause a prolonged delay in the litigation”).  For example, SNI does not explain 

why its submission was tendered 30 minutes after briefing on the United States’ Motion for 

Summary Judgment was complete, and just seven business days prior to the oral argument in 

which it wishes to participate.  It appears that co-counsel for SNI was aware of the legal and 

factual issues in this case no later than January 12, 2018, when he provided a “Certification 

Letter for Alice Perkins.”2  See Doc. No. 61-2 at 83.  

                                                 

2 If permitted to participate, prospective amicus co-counsel would simultaneously act as a fact 
witness in support of Plaintiffs’ motion for summary judgment and counsel for SNI.   
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 SNI also must establish that its proposed amicus brief would aid the Court, and is not 

simply an attempt to “initiate, create, extend, or enlarge issues.’”  Waste Mgmt., 162 F.R.D. at 36 

(quoting Rawlins v. Hanan, 868 F. Supp. 1356, 1358-59 (M.D. Ala. 1994)).  For example, a 

memorandum submitted in order to provide factual evidence of the SNI’s interpretation of the 

Canandaigua Treaty and the 1842 Treaty would appear to expand the facts before the Court.  A 

memorandum that seeks to argue the correct interpretation of federal treaties and legal precedent 

may not offer insights that are not already available from the parties.  See Lehman XS Trust 

Series, 2014 WL 265784, at *2.    

Request for Relief 

Should SNI file a motion seeking leave to file its amicus brief and participate in oral 

argument, the United States requests sufficient time to respond.  SNI is unique as a prospective 

amicus curiae, since it would represent a sovereign government’s participation in this litigation.  

Accordingly, the undersigned trial attorney requires the input of the Department of Justice’s 

Office of Tribal Justice, see 25 U.S.C. § 3665a, as well as the Deputy Assistant Attorney General 

who serves as a liaison for Native American issues, before taking a position on whether the 

United States would oppose SNI’s participation in this case.  Once SNI files a motion that 

complies with the Federal Rules and the Local Rules, the United States requests four weeks to 

file a response, which represents a two week extension from the default response deadline set 

forth in the Local Rules.   

 Plaintiffs, too, may wish to weigh in on SNI’s participation in this case.  If the Court 

grants leave to appear, Plaintiffs may claim prejudice from the significant delay that will occur  
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so that the United States can prepare and file a response to SNI’s amicus memorandum.   

Respectfully Submitted, 
 
RICHARD E. ZUCKERMAN 
Principal Deputy Assistant Attorney General 
U.S. Department of Justice, Tax Division 
 
s/ Jordan A. Konig    
JORDAN A. KONIG 
Attorney for the United States 
Trial Attorney, Tax Division 
U.S. Department of Justice 
Post Office Box 55, Ben Franklin Station 
Washington, D.C. 20044 
Phone: (202) 305-7917/Fax: (202) 514-5238 
Email: Jordan.A.Konig@usdoj.gov 
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CERTIFICATE OF SERVICE 

I certify that service of the foregoing Motion to Strike Amicus Brief has this 2nd day of 

July, 2018, been made via electronic notification through the Court’s CM/ECF electronic filing 

system, to all parties who have entered an appearance in this action and are participating in the 

Court’s CM/ECF electronic filing system. 

 
s/ Jordan A. Konig     
JORDAN A. KONIG 
Trial Attorney, Tax Division  
U.S. Department of Justice 
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