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INTRODUCTION 

 Plaintiffs assert that they represent the Mdewakanton Band of Sioux in 

Minnesota (Mdewakanton Band or Band).  The U.S. Department of the Interior 

publishes an annual list of all recognized Indian tribes with which the federal 

government maintains a government-to-government relationship and which are 

eligible for federal programs and services.  The Mdewakanton Band has never 

appeared on any of the lists of recognized Indian tribes that have been published in 

the Federal Register since 1979.  Interior’s regulations specify a process for an 

unlisted Indian group to become recognized as an Indian tribe and thus included on 

the list.  Instead of completing the federal acknowledgment process and obtaining a 

decision from Interior, Plaintiffs ask this Court to declare that the Mdewakanton 

Band is a recognized Indian tribe and order Interior to add the Band to the list. 

 Federal Defendants move for dismissal of Plaintiffs’ complaint pursuant to 

Rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil Procedure.  For four 

decades, Plaintiffs have had notice that the Mdewakanton Band is not included on 

the list of recognized tribes.  Plaintiffs’ suit falls far outside the jurisdictional six-

year time limit in 28 U.S.C. § 2401(a) and their claims expired long ago.   

Also, and as Plaintiffs concede, the Mdewakanton Band has not exhausted 

the federal acknowledgment process.  They argue that the regulatory process does 

not apply because the Band was allegedly recognized in past treaties.  But the U.S. 

Court of Appeals for the D.C. Circuit requires Indian groups, like the Mdewakanton 

Band, that purport to have been previously recognized as an Indian tribe, to first 
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exhaust their administrative remedies by completing the regulatory process before 

seeking judicial review.  And less than two years ago, in a similar case involving the 

Mdewakanton Sioux Indians of Minnesota, this court reached the same conclusion.  

See Mdewakanton Sioux Indians in Minnesota v. Zinke, 264 F. Supp. 3d 116 (D.D.C. 

2017).   

Finally, Plaintiffs’ demand that the Court determine the Band’s tribal status 

raises a non-justiciable political question.1 

BACKGROUND 

I. Federal recognition or acknowledgment 

Federal acknowledgment of Indian groups as Indian tribes establishes a 

government-to government relationship with the United States and is a 

prerequisite to nearly all of the protection, services, and benefits that the federal 

government makes available to Indian tribes.  25 C.F.R. § 83.2.  The power to 

recognize Indian tribes lies with Congress and the Executive and is essentially 

committed to the political branches.  See United States v. Holliday, 70 U.S. 407, 419 

(1865) (noting that if executive and other political departments recognize Indians as 

a tribe, courts must do the same); Cherokee Nation of Okla. v. Babbitt, 117 F.3d 

1489, 1496 (D.C. Cir. 1997) (same).  Historically, Indian tribes were granted federal 

                                                           
1 Federal Defendants submit that no administrative record is necessary for the 
Court to resolve the issues of law raised by this motion.  Accordingly, Federal 
Defendants have not prepared a certified list of the contents of the administrative 
record.  See Local R. 7(n).  Even if an index is otherwise required by Local R. 7(n), 
Federal Defendants respectfully request that the Court waive the production of an 
index until the Court enters a scheduling order in the event this case is allowed to 
proceed. 
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recognition through treaties approved by Congress or ad hoc decisions within the 

Executive branch.   

In 1978, Interior established a comprehensive regulatory process for 

reviewing and deciding petitions for acknowledgment of Indian tribes.  

See 25 C.F.R. Part 83; see also 43 Fed. Reg. 39,361 (Sept. 5, 1978).  The regulations 

establish uniform standards and procedures to answer the question “what is an 

Indian tribe?”  Miami Nation of Indians v. Babbitt, 887 F. Supp. 1158, 1167 (N.D. 

Ind. 1995).  Interior revised the Part 83 regulations in 1994 and 2015.  59 Fed. Reg. 

9280 (Feb. 25, 1994); 80 Fed. Reg. 37,862 (July 1, 2015). 

 The Part 83 regulations allow “any Indian group that is not currently 

acknowledged by the Department of the Interior to apply for federal recognition, 

thereby qualifying for federal protection, services and benefits.”  James v. U.S. Dep’t 

of Health & Human Servs., 824 F.2d 1132, 1136 (D.C. Cir. 1987).  Part 83 applies 

not only to groups seeking recognition in the first instance, but also to groups that 

have been recognized as Indian tribes in the past, such as through treaties or 

executive orders.  “[A] tribe seeking to be acknowledged by the Secretary must 

pursue the Part 83 process even if the tribe claims . . . that it has previously been 

recognized by the federal government.”  Mackinac Tribe v. Jewell, 829 F.3d 754, 757 

(D.C. Cir. 2016); Muwekma Ohlone Tribe v. Salazar, 708 F.3d 209, 218 (D.C. Cir. 

2013) (“[T]he Part 83 process applies to a petition of a previously recognized tribe 

that seeks current recognition on that basis.”); Burt Lake Band of Ottawa & 
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Chippewa Indians v. Norton, 217 F. Supp. 2d 76, 79 (D.D.C. 2002) (“historical 

recognition . . . does not allow a [plaintiff] to bypass BIA”).  

Part 83 has seven mandatory criteria that a petitioner must meet to be 

acknowledged as a federally recognized Indian tribe.  These criteria are designed to 

demonstrate continuous existence as a social and political community.  Failure to 

meet any one of the criteria will result in a determination that the group is not 

entitled to a government-to-government relationship with the United States.  

25 C.F.R. § 83.43(a). 

Under the Part 83 regulations and the Federally Recognized Indian Tribe 

List Act of 1994, Pub. L. No. 103-454, 108 Stat. 4791 (1994) (“List Act”), Interior 

publishes in the Federal Register a list of all federally recognized Indian tribes 

entitled to receive benefits and services from Interior.  See 25 C.F.R. § 83.5(a); 

25 U.S.C. § 5131.   

II. Previous litigation by the descendants of the Mdewakanton Sioux 
Indians of Minnesota 

 
This is the fourth case brought on behalf of descendants of Mdewakanton 

Sioux Indians of Minnesota.  In the first lawsuit, filed in the United States Court of 

Federal Claims in 2003, a group of over 20,000 plaintiffs argued that the United 

States breached duties assertedly created by statutes passed in response to the 

1862 Sioux Uprising and owed to them as descendants of Mdewakanton Sioux 

Indians who were in Minnesota in 1886.  Those plaintiffs alleged that the federal 

government owed them rents from lands acquired by the United States in the 19th 

century for the benefit of Mdewakanton Sioux in Minnesota.  The Court of Federal 
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Claims ruled in their favor, but was reversed, on interlocutory appeal, by the 

Federal Circuit.  Wolfchild v. United States, 559 F.3d 1228 (Fed. Cir. 2009).  After 

additional, protracted litigation in the Court of Federal Claims, the Federal Circuit 

rejected all of the plaintiffs’ claims.  Wolfchild v. United States, 559 F.3d 1228 (Fed. 

Cir. 2013). 

Eight months after the Federal Circuit’s 2013 decision, plaintiffs filed suit in 

federal district court in Minnesota, on behalf of the Mdewakanton Sioux, asserting 

title to twelve square miles of land then occupied by others in Redwood County, 

Minnesota.  The district court entered judgment against them, Wolfchild v. 

Redwood County, 91 F. Supp. 3d 1093 (D. Minn. 2015), which was affirmed by the 

Eighth Circuit, 824 F.3d 761 (8th Cir. 2016).  The court of appeals held that the 

plaintiffs had no express or implied remedy through which to gain possession of the 

contested land.  Id. at 768-70. 

In November 2016, six months after the Eighth Circuit affirmed the 

dismissal in Wolfchild v. Redwood County, a suit was filed on behalf of the 

Mdewakanton Sioux Indians of Minnesota in this court.  See Mdewakanton Sioux 

Indians in Minnesota, 264 F. Supp. 3d at 116.  The plaintiffs alleged that Interior 

violated the Administrative Procedure Act by failing to consult with them before 

approving an election for another Indian tribe.  The court dismissed the complaint 

because the plaintiffs failed to exhaust their administrative remedies.  Id. at 118.  

The court first concluded that the plaintiffs could have used the administrative 

process for appealing inaction by Interior to challenge the alleged failure to consult 
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in 2016, see 25 C.F.R. § 2.8.  Id. at 127.  The court also concluded that the plaintiffs 

were required to complete the Part 83 process before the court would adjudicate if 

Interior erred by denying them consultation.  Id. at 127-28.  In doing so, the court 

explained that “the D.C. Circuit has held that courts should require putative tribes 

to complete the Part 83 process before undertaking a judicial determination of their 

tribal status.”  Id. at 127 (citing Mackinac Tribe, 829 F.3d at 757).  Less than 

eighteen months later, this litigation was filed.  

III. The current litigation  

 Plaintiffs filed the complaint in this case on February 22, 2019.  Plaintiffs 

allege that the Mdewakanton Band is “an American Indian tribe, that preceded the 

federal government, is identified in treaties and statutes, and has never been 

terminated by any act of Congress.”  Compl., Intro. at 1, ECF. No. 1 (Compl.).  But 

“the Mdewakanton Band is not listed as a federally recognized tribe by the U.S. 

Department of the Interior.”  Id.  The Mdewakanton Band does not appear on 

Interior’s most recent list, titled Indian Entities Recognized by and Eligible To 

Receive Services From the United States Bureau of Indian Affairs, which was 

published on February 1, 2019, and is found in the Federal Register at 84 Fed. Reg. 

1200.  And the Mdewakanton Band has not appeared on any of the previously 

published Federal Register lists of recognized Indian tribes.2   

                                                           
2 See 83 Fed. Reg. 34,863 (July 23, 2018); 82 Fed. Reg. 4915 (Jan. 17, 2017); 81 Fed. 
Reg. 26,826 (May 4, 2016); 80 Fed. Reg. 1942 (Jan. 14, 2015); 79 Fed. Reg. 4748 
(Jan. 29, 2014); 78 Fed. Reg. 26,384 (May 6, 2013); 77 Fed. Reg. 47,868 (Aug. 10, 
2012); 75 Fed. Reg. 60,810 (Oct. 1, 2010); 74 Fed. Reg. 40,218 (Aug. 11, 2009); 73 
Fed. Reg. 18,553 (Apr. 4, 2008); 72 Fed. Reg. 13,648 (Mar. 22, 2007); 70 Fed. Reg. 
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 Plaintiffs do not allege that the Mdewakanton Band has completed the Part 

83 process for federal acknowledgment of Indian tribes.  Instead, Plaintiffs allege 

that this process is unnecessary because the Mdewakanton Band continues to be a 

federally recognized Indian tribe.  See, e.g., Compl., Intro. at 3; id. ¶ 7.  Plaintiffs 

also allege that they submitted a petition to Interior seeking reaffirmation of the 

Mdewakanton Band of Sioux in Minnesota in 2014.  Id. ¶ 6; Exhibit 1.  But they do 

not allege that they, or any other entity purporting to represent the Mdewakanton 

Band, filed an actual documented petition for acknowledgement, see 25 C.F.R. 

§§ 83.1, 83.6 (1994),3 much less exhausted the administrative process for obtaining 

federal recognition.  

 Plaintiffs ask the Court to “issue a writ of mandamus,” a “declaratory 

judgment,” and “an injunction” ordering Interior to add the Mdewakanton Band to 

the list of federally recognized tribes and to treat it accordingly under federal law.  

Compl., Prayer for Relief.  Federal Defendants move to dismiss the complaint.    

 

 

                                                           
71,194 (Nov. 25, 2005); 68 Fed. Reg. 68,180 (Dec. 5, 2003); 67 Fed. Reg. 46,328 (July 
12, 2002); 65 Fed. Reg. 13,298 (Mar. 13, 2000); 63 Fed. Reg. 71,941 (Dec. 30, 1998); 
62 Fed. Reg. 55,270 (Oct. 23, 1997); 61 Fed. Reg. 58,211 (Nov. 13, 1996); 60 Fed. 
Reg. 9250 (Feb. 16, 1995); 58 Fed. Reg. 54,364 (Oct. 21, 1993); 53 Fed. Reg. 52,829 
(Dec. 29, 1988); 51 Fed. Reg. 25,115 (July 10, 1986); 50 Fed. Reg. 6055 (Feb. 13, 
1985); 48 Fed. Reg. 56,862 (Dec. 23, 1983); 47 Fed. Reg. 53,130 (Nov. 24, 1982); 46 
Fed. Reg. 35,360 (July 8, 1981); 45 Fed. Reg. 27,828 (Apr. 24, 1980); 44 Fed. Reg. 
7235 (Feb. 6, 1979). 
 
3 The 1994 version of the Part 83 regulations were in effect at the time Plaintiffs 
allege the petition seeking reaffirmation was submitted. 
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STANDARD OF REVIEW 

Federal Defendants move to dismiss the complaint for lack of subject matter 

jurisdiction under Federal Rule of Civil Procedure 12(b)(1).  Subject matter 

jurisdiction is a “threshold matter,” which must be considered before evaluating the 

merits of a case.  Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 94-95 (1998).  

Plaintiffs, who are invoking this Court’s jurisdiction, bear the burden of proving 

subject matter jurisdiction by a preponderance of the evidence.  Kokkonen v. 

Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994); Rempfer v. Sharfstein, 583 

F.3d 860, 868-69 (D.C. Cir. 2009).  Federal courts are courts of “limited jurisdiction,” 

and are presumed to lack jurisdiction unless a plaintiff establishes its existence.  

Kokkonen, 511 U.S. at 377.    

In determining a Rule 12(b)(1) motion, the Court may “consider the complaint 

supplemented by undisputed facts evidenced in the record, or the complaint 

supplemented by undisputed facts plus the court’s resolution of disputed facts.”  

Coal. for Underground Expansion v. Mineta, 333 F.3d 193, 198 (D.C. Cir. 2003) 

(citations omitted); see also Jerome Stevens Pharm., Inc. v. FDA, 402 F.3d 1249, 

1253 (D.C. Cir. 2005) (“[T]he district court may consider materials outside the 

pleadings in deciding whether to grant a motion to dismiss for lack of jurisdiction.”).  

Federal Defendants also seek dismissal of Plaintiffs’ complaint pursuant to  

Federal Rule of Civil Procedure 12(b)(6) for failure to state a claim upon which relief 

can be granted.  To survive a Rule 12(b)(6) motion to dismiss, “a complaint must 

contain sufficient factual matter, accepted as true, to state a claim to relief that is 
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plausible on its face.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (internal quotation 

and citation omitted).  Although the Court must accept all well-pleaded factual 

allegations as true, it need not accept “a legal conclusion couched as a factual 

allegation.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (citation omitted).  

“Threadbare recitals of the elements of a cause of action, supported by mere 

conclusory statements, do not suffice.”  Iqbal, 556 U.S. at 678.  Under this rule, the 

Court may consider well-pleaded factual allegations, as well as “documents 

incorporated into the complaint by reference, and matters of which a court may take 

judicial notice.”  Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 322 

(2007).  

ARGUMENT 

I. This Court lacks jurisdiction over Plaintiffs’ claims because they are 
barred by the statute of limitations. 

 
 Plaintiffs’ claims are barred by the jurisdictional six-year statute of 

limitations in 28 U.S.C. § 2401(a).  Since 1979, Plaintiffs have had notice that the 

Mdewakanton Band is not included on the list of federally recognized tribes, supra 

n.2.  Plaintiffs attempt to save their case by alleging that this “is a continuing legal 

Interior error.”  Compl., Intro. at 3, see also id. ¶ 5.  Because the statute of 

limitations in § 2401(a) is jurisdictional, this court has established that a claim that 

first accrued more than six years ago cannot be salvaged by asserting that there are 

“continuing violations” that occurred within the limitations period.  The statute of 

limitations imposed by § 2401(a) expired long ago and the claims against Federal 

Defendants must be dismissed. 
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Section 2401(a) explicitly provides that “every civil action commenced against 

the United States shall be barred unless the complaint is filed within six years after 

the right of action first accrues.”  28 U.S.C. § 2401(a).  That is a general catchall 

statute that “applies to all civil actions whether legal, equitable, or mixed” brought 

against the federal government.  Kendall v. Army Bd. for Corr. of Military Records, 

996 F.2d 362, 265 (D.C. Cir. 1993) (citations omitted); W. Va. Highlands 

Conservancy v. Johnson, 540 F. Supp. 2d 125, 138 (D.D.C. 2008).   

“Unlike an ordinary statute of limitations, § 2401(a) is a jurisdictional 

condition attached to the government’s waiver of sovereign immunity, and as such 

must be strictly construed.”  See, e.g., Spannaus v. U.S. Dep’t of Justice, 824 F.2d 

52, 55 (D.C. Cir. 1987).  This court has recognized the “longstanding precedent in 

our Circuit” holding that § 2401(a) is jurisdictional.  See, e.g., Alaska v. U.S. Dep’t of 

Agriculture, 932 F. Supp. 2d 30, 33 (D.D.C. 2013) (collecting cases), rev’d on other 

grounds, 772 F.3d 899 (D.C. Cir. 2014); Burt Lake Band of Ottawa & Chippewa 

Indians v. Zinke, 304 F. Supp. 3d 70, 75 (D.D.C. 2018).4   

                                                           
4 Although a 2015 Supreme Court case has ruled that the statute of limitations in 
28 U.S.C. § 2401(b), applicable to Federal Tort Claims Act suits, is not 
jurisdictional, United States v. Wong, 135 S. Ct. 1625, 1632 (2015), the D.C. Circuit 
has thus far not applied that analysis to the limitations provision of 28 U.S.C. 
§ 2401(a).  See, e.g., Wash. All. of Tech. Workers v. U.S. Dep’t of Homeland Security, 
892 F.3d 332, 342 n.4 (D.C. Cir. 2018); Burt Lake Band of Ottawa & Chippewa 
Indians, 304 F. Supp. 3d at 75.  But even if the limitations period of § 2401(a) were 
a “run-of-the-mill statute of limitations,” Wong, 135 S. Ct. at 1633 (citation omitted), 
and not jurisdictional, Plaintiff’s claims would still be untimely and subject to 
dismissal under Rule 12(b)(6).  See Smith-Haynie v. Dist. of Columbia, 155 F.3d 
575, 577-78 (D.C. Cir. 1998) (statute of limitations defense properly raised by 
dispositive motion under Rule 12(b)(6)). 
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 Actions under § 2401(a) “accrue[] when the injured party discovers—or in the 

exercise of due diligence should have discovered—that it has been injured.”  Sprint 

Commc’ns Co., L.P. v. FCC, 76 F.3d 1221, 1228 (D.C. Cir. 1996) (citations omitted).  

Actual knowledge of facts supporting a claim is not required; constructive or inquiry 

notice is sufficient, absent evidence that the facts underlying the Plaintiffs’ claims 

were either “inherently unknowable” or actively concealed.  Menominee Tribe of 

Indians v. United States, 726 F.2d 718, 720-21 (Fed. Cir. 1984). 

 The Court lacks jurisdiction over Plaintiffs’ claims because the six-year 

limitations period expired well before Plaintiffs filed their present complaint. 

Plaintiffs’ claims arise from Federal Defendants’ alleged failure to include the 

Mdewakanton Band on the list of federally recognized tribes.  Compl., Intro. at 1-2; 

id. ¶¶ 4, 5, 155-76, 199, 202-15, 245-56.  But, pursuant to the first version of the 

acknowledgment regulations,5 Federal Defendants began publishing lists of 

recognized tribes in the Federal Register in 1979.  None of those lists included the 

Mdewakanton Band.  See Indian Tribal Entities That Have a Government-to-

Government Relationship with the United States, 44 Fed. Reg. 7235 (Feb. 6, 1979).   

Plaintiffs’ claims thus accrued in 1979, when it was plain that Federal 

Defendants did not consider the Mdewakanton Band to be a federally recognized 

tribe.  See 44 U.S.C. § 1507 (publication in the Federal Register of a document 

required by Congress to be published provides sufficient notice of its contents).  The 

list is ordinarily dispositive evidence of whether or not an Indian tribe is federally 

                                                           
5 See 25 C.F.R. § 54.6(b) (1978). 
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recognized.  See Cherokee Nation, 117 F.3d at 1499 (inclusion of tribe on the list 

“would ordinarily suffice to establish that the group is a sovereign power entitled to 

immunity from suit”) (citing James, 824 F.2d at 1135-39).  Nothing of relevance to 

Plaintiffs’ claims has changed since 1979, and the Band has not appeared on any of 

the subsequent lists published by Federal Defendants.  See supra n.2.  Hence, 

Plaintiffs’ claims are barred by the statute of limitations.   

Plaintiffs try to preserve their long-stale claims by vaguely invoking an 

equitable tolling provision, noting that “[e]ach year, the Mdewakanton Band is 

omitted from the list of federally-recognized Indian tribes” and alleging that 

Interior’s “actions or failed actions are continuing.”  Compl. ¶ 5.  See Felter v. 

Norton, 412 F. Supp. 2d 118, 125 (D.D.C. 2006) (“The continuing violation exception 

is invoked when a claim alleges that a wrongful act occurred during the statute of 

limitations but also includes other wrongful acts that occurred outside the statute of 

limitations.”).   

Because § 2401(a) is jurisdictional, equitable exceptions to the statute of 

limitations, including the continuing violation doctrine, do not apply.  Burt Lake 

Band of Ottawa & Chippewa Indians, 304 F. Supp. 3d at 76; Alaska Cmty. Action on 

Toxics v. EPA, 943 F. Supp. 2d 96, 108 (D.D.C. 2013) (application of continuing 

violation doctrine is inconsistent with the jurisdictional nature of § 2401(a)).  

Indeed, when a statute of limitations is a jurisdictional condition it is “an absolute 

bar [that cannot] be overcome by the application of judicially recognized exceptions . 

. . such as waiver, estoppel, equitable tolling . . . fraudulent concealment, the 
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discovery rule . . . and the continuing violations doctrine.”  W. Va. Highlands 

Conservancy, 540 F. Supp. 2d at 138 (internal citation omitted).  

This court has applied this rule to bar claims of the sort Plaintiffs allege here.  

See, e.g., Historic Eastern Pequots v. Salazar, 934 F. Supp. 2d 272, 281 (D.D.C. 

2013) (statute of limitations for claims by putative Indian tribe challenging denial of 

federal recognition and alleging ongoing breaches of trust is not tolled by continuing 

violation doctrine); Muwekma Ohlone Tribe v. Salazar, 813 F. Supp. 2d 170, 191-92 

(D.D.C. 2011) (application of the doctrine “effectively would eradicate the statute of 

limitations” because plaintiff’s complaint is based on lack of recognition, “so only 

formal recognition could bring an end to the continuing claim, thereby preserving 

the Muwekma’s cause of action until it becomes moot”) (internal quotations 

omitted).  In keeping with this precedent, the continuing violation exception cannot 

apply here, and Plaintiffs may not rely on it to save their time-barred claims.6   

Following the Mdewakanton Band’s omission from the 1979 list of federally 

recognized tribes, any resulting injury to the Band was clear and the Band could 

have challenged Federal Defendants’ actions at that time.  Because this suit exceeds 

the six-year time limit in § 2401(a), the claims against Federal Defendants must be 

dismissed.     

                                                           
6 Even if the six-year time limitation in § 2401(a) was not jurisdictional, no 
equitable tolling principle preserves Plaintiffs’ claims.  Interior’s annual publication 
of the list of federally recognized tribes does not constitute a “continuing violation.” 
“Because an agency’s renewal of an earlier decision does not alter the status quo, it 
does not restart the statute of limitations.”  Mendoza v. Perez, 754 F.3d 1002, 1018 
(D.C. Cir. 2014).  
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II. Plaintiffs’ challenge is premature because the Mdewakanton Band 
has not exhausted its administrative remedies and completed the 
federal acknowledgment process. 

 
The Part 83 process applies to Indian groups, like the Mdewakanton Band, 

that claim to have been previously recognized as an Indian tribe.  The D.C. Circuit 

requires such groups to complete the federal acknowledgment process and obtain a 

decision from Interior before seeking judicial review.  The Mdewakanton Band 

failed to do so, and the complaint should also be dismissed for failure to exhaust 

administrative remedies. 

Administrative exhaustion “serves three functions: ‘giving agencies the 

opportunity to correct their own errors, affording parties and courts the benefits of 

agencies’ expertise, and compiling a record adequate for judicial review.’”  Avocados 

Plus Inc. v. Veneman, 370 F.3d 1243, 1247 (D.C. Cir. 2004) (quoting Marine 

Mammal Conservancy, Inc. v. Dep’t of Agric., 134 F.3d 409, 414 (D.C. Cir. 1998)) 

(alterations omitted).  Under the doctrine of administrative exhaustion, “no one is 

entitled to judicial relief for a supposed or threatened injury until the prescribed 

administrative remedy has been exhausted.”  Woodford v. Ngo, 548 U.S. 81, 88-89 

(2006) (quoting Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51 (1938)). 

Plaintiffs concede that the Mdewakanton Band has not exhausted the Part 83 

process.  See, e.g., Compl., Intro. at 3.  They attempt to excuse this failure by 

arguing that the Part 83 process does not apply to the Mdewakanton Band because 

the Band is already a federally recognized Indian tribe.  Id., Intro. at 3, ¶¶ 9, 151, 

171, 207, 252.  As noted by Plaintiffs, the Part 83 regulations do not apply to 
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federally recognized tribes.  25 C.F.R. § 83.3.  But Plaintiffs’ argument ignores the 

plain text of Part 83, which defines “federally recognized tribe” as an entity included 

on the recognized tribes list.  25 C.F.R. § 83.1.  The Mdewakanton Band is not on 

the recognized tribes list, and it is not precluded by § 83.3 from pursuing 

recognition under Part 83. 

Courts have consistently required putative tribes to submit recognition 

claims to Interior, including claims based on historical recognition, and to exhaust 

their administrative remedies prior to challenging any denial of recognition.  

Importantly, this court found that exhaustion of the Part 83 process was required 

when considering the previous suit filed on behalf of the Mdewakanton Sioux 

Indians of Minnesota.  Mdewakanton Sioux Indians in Minnesota, 264 F. Supp. 3d 

at 127.  The court’s decision was based upon D.C. Circuit precedent concluding that 

Indian groups cannot skip the Part 83 process and ask a court to issue a 

determination on federal recognition in the first instance. 

For example, in James, the D.C. Circuit rejected a claim that it would be 

redundant for an Indian group to complete the Part 83 process because it had 

already been recognized via several federal government reports produced in the 

1800s.  824 F.2d at 1137.  The D.C. Circuit affirmed the district court’s order 

dismissing the claim because the group failed to exhaust administrative remedies.  

Id. at 1133.  Exhaustion is required in part because Interior has expertise in 

“determining whether groups seeking tribal recognition actually constitute Indian 
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tribes and presumably to determin[ing] which tribes have previously obtained 

federal recognition.”  Id. at 1137 (citing 25 C.F.R. § 83.6(b)). 

Similarly, in Muwekma, the D.C. Circuit found that a petitioner’s claim that 

Interior had illegally terminated its recognition “was subject to administrative 

exhaustion.”  708 F.3d at 218-19.  The appellate court held that the 

acknowledgment process “applies to a petition of a previously recognized tribe that 

seeks current recognition on that basis,” id. at 218, and explained that previous 

recognition as an Indian tribe does not automatically result in addition to the list 

because “a once-recognized tribe can fade away,” id. at 219 (citing Miami Nation of 

Indians v. U.S. Dep’t of the Interior, 255 F.3d 342, 346 (7th Cir. 2001)).  And in 

Mackinac Tribe, the D.C. Circuit again held that an unrecognized Indian group 

could not bypass Interior’s administrative process, which is specifically designed to 

evaluate claims of historical recognition.  829 F.3d at 757-58 (affirming district 

court’s finding that the plaintiff failed to exhaust its administrative remedies).     

In Burt Lake Band, this court also rejected a putative tribe’s effort to 

circumvent Interior’s acknowledgment process by arguing that it was a previously 

recognized treaty signatory.  217 F. Supp. 2d at 79.  The court granted Interior’s 

motion to dismiss pursuant to Rule 12(b)(1), finding that the court lacked subject 

matter jurisdiction because the plaintiff failed to exhaust available administrative 

remedies under 25 C.F.R. Part 83.  As the court held, “[a] direct suit in federal court 

seeking federal recognition . . . is not appropriate relief.”  Id.   
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The Tenth Circuit reached a similar conclusion in United Tribe of Shawnee 

Indians v. United States, 253 F.3d 543, 550–51 (10th Cir. 2001).  The Indian group 

in that case had not completed the acknowledgment process.  Instead, it sought a 

judicial declaration that it had been federally recognized in an 1854 treaty and an 

1866 Supreme Court decision.  Id. at 546.  The Tenth Circuit affirmed the district 

court’s refusal to issue such a declaration because “exhaustion is required when, as 

here, a plaintiff attempts to bypass the regulatory framework for establishing that 

an Indian group exists as an Indian tribe.”  Id. at 550 (citing W. Shoshone Bus. 

Council v. Babbitt, 1 F.3d 1052, 1056–58 (10th Cir. 1993)).   

These cases show that the Mdewakanton Band’s claims concerning historical 

recognition raise precisely the type of questions that Interior must review through 

the Part 83 process.  The Mdewakanton Band has not exhausted the federal 

acknowledgment process.  Indeed, Plaintiffs allege only that they submitted a 

petition for reaffirmation under the Part 83 process in 2014.  Compl. ¶ 6.  The 

Part 83 regulations do not specify a separate process of “reaffirmation” and 

Plaintiffs do not allege that the Mdewakanton Band filed a documented petition 

containing “detailed, specific evidence” and “thorough explanations and supporting 

documentation in response to” all applicable criteria for acknowledgment as 

required by the regulations.  25 C.F.R. § 83.6 (1994).  Plaintiffs also do not allege 

that the Mdewakanton Band received a proposed finding or final determination 

from Interior concluding whether the Mdewakanton Band met the criteria for 

federal recognition.  Because the Mdewakanton Band has not completed the Part 83 
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process, the complaint should be dismissed for failure to exhaust administrative 

remedies. 

III. The complaint should also be dismissed because the decision to 
recognize Indian tribes is a non-justiciable political question.  

 
Plaintiffs ask the Court to order Interior to add the Mdewakanton Band to 

the list of federally recognized tribes.  Compl., Prayer for Relief.  But Plaintiffs’ 

demand for the Band’s recognition raises a political question that cannot be 

resolved by this Court prior to the Band’s completion of the Part 83 process.  For 

this reason as well, the Court lacks jurisdiction over Plaintiffs’ claims.     

The political question doctrine originated in Chief Justice Marshall’s 

observation that “[q]uestions, in their nature political, or which are, by the 

constitution and laws, submitted to the executive, can never be made in this court.”  

Marbury v. Madison, 5 U.S. 137, 170 (1803).  The Supreme Court has more recently 

emphasized that “[t]he nonjusticiability of a political question is primarily a 

function of the separation of powers.”  Baker v. Carr, 369 U.S. 186, 210 (1962); 

Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208, 215 (1974) (citing 

Flast v. Cohen, 392 U.S. 83, 95 (1968)). 

The political question doctrine is jurisdictional.  Schneider v. Kissinger, 412 

F.3d 190, 193 (D.C. Cir. 2005) (“The principle that the courts lack jurisdiction over 

political decisions that are by their nature committed to the political branches to 

the exclusion of the judiciary is as old as the fundamental principle of judicial 

review.”) (internal quotations omitted); Common Cause v. Biden, 909 F. Supp. 2d 9, 

16 n.2 (D.D.C. 2012) (“The Court follows the weight of authority in the D.C. Circuit 

Case 1:19-cv-00402-TJK   Document 8-1   Filed 07/22/19   Page 24 of 29



19 

in construing the political question doctrine as a threshold challenge to the Court’s 

jurisdiction pursuant to Rule 12(b)(1).”); Corrie v. Caterpillar, Inc., 503 F.3d 974, 

980-82 (9th Cir. 2007) (“Because the political question doctrine curbs a court’s 

power under Article III to hear a case, the doctrine is inherently jurisdictional. . . . 

We hold that if a case presents a political question, we lack subject matter 

jurisdiction to decide that question.”).  

 The question of whether to recognize an Indian tribe is a political question to 

be addressed by the political branches of the government—not the judiciary.  

Cherokee Nation of Okla., 117 F.3d at 1496 (“Whether a group constitutes a ‘tribe’ is 

a matter that is ordinarily committed to the discretion of Congress and the 

Executive Branch, and courts will defer to their judgment.” (citing Holliday, 70 U.S. 

at 419)); Miami Nation, 255 F.3d at 347 (“recognition lies at the heart of the 

doctrine of ‘political questions’”).  The D.C. Circuit has held that decisions regarding 

tribal recognition “should be made in the first instance by the Department of the 

Interior since Congress has specifically authorized the Executive Branch to 

prescribe regulations concerning Indian affairs and relations.”  James, 824 F.2d at 

1137. 

Because the decision to recognize Indian tribes is a political question, this 

court recently dismissed a claim by an Indian group seeking to be added to the list 

of federally recognized tribes.  Burt Lake Band of Ottawa & Chippewa Indians, 304 

F. Supp. 3d at 81.  The Burt Lake Band court held that it did “not have free-

standing authority to by-pass the entire federal recognition process and order the 
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agency to add Plaintiff to the List, and the avenue to seek review of agency action is 

under the APA.”  Id. (citation omitted).   

Similar decisions have also been reached regarding other Indian groups 

requesting that courts declare them to be federally recognized.  In Shinnecock 

Indian Nation v. Kempthorne, the court held that the “issue of federal recognition of 

an Indian tribe is a quintessential political question that, in the first instance, must 

be left to the political branches of government and not the courts.”  2008 U.S. Dist. 

LEXIS 75826 *4 (E.D.N.Y. Sept. 30, 2008).  As the Shinnecock court explained, “it is 

not the role of the court to usurp the constitutionally-protected province of the 

politically-elected branches of government by attempting to address the merits of 

the recognition issue before the Secretary of the Interior has acted.”  Id.  In 

Robinson v. Salazar, the court also held that whether a putative tribe is entitled to 

federal “acknowledgment is a non-justiciable political question and thus beyond the 

purview of the court.”  885 F. Supp. 2d 1002, 1031 (E.D. Cal. 2012). 

A final decision made by Interior, pursuant to the Part 83 regulations, on a 

group’s petition for acknowledgment, is reviewable under the APA.  Burt Lake Band 

of Ottawa & Chippewa Indians, 304 F. Supp. 3d at 81; Miami Nation, 255 F.3d at 

348.  In such a case, the only question subject to judicial review is whether, under 

the APA, Interior arbitrarily, capriciously, or unlawfully applied its regulations in 

recognizing or failing to recognize the entity as an Indian tribe.  Miami Nation, 255 

F.3d at 348.  Until the Mdewakanton Band obtains a final decision from Interior on 

the question of its recognition and an APA claim ripens, the political question 
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doctrine precludes any challenge to the Band’s status as not federally recognized.  

Because Interior has not made any decision—let alone a final one—regarding the 

Mdewakanton Band’s status, Plaintiffs’ demand for recognition presents a non-

justiciable political question and should be dismissed. 

CONCLUSION 

Claims brought by descendants of the Mdewakanton Sioux Indians of 

Minnesota have been unsuccessfully litigated many times.  This current complaint 

should also be dismissed.  Plaintiffs allege that the Mdewakanton Band is a 

recognized Indian tribe that Interior has wrongfully omitted from the list of 

federally recognized tribes for forty years.  Plaintiffs’ claims first accrued in 1979, 

when Interior published such a list in the Federal Register that did not include the 

Mdewakanton Band.  Plaintiffs’ claims are barred by the statute of limitations.  

Plaintiffs attempt to rely on equitable exceptions to the statute of limitations to 

salvage their claims.  But § 2401(a) is jurisdictional and cannot be overcome by such 

exceptions. 

Plaintiffs also concede that the Mdewakanton Band has not completed the 

Part 83 process.  And none of Plaintiffs’ allegations show that the Band can be 

excused from exhausting its administrative remedies.  It is well-established that 

Indian groups must submit claims based on historical recognition to Interior and 

exhaust their administrative remedies prior to challenging any denial of 

recognition.  Plaintiffs’ claims should also be dismissed because the decision to 

recognize Indian tribes is a non-justiciable political question.  Based on the 
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foregoing reasons, Federal Defendants respectfully request that this Court dismiss 

the complaint. 

Respectfully submitted this 22d day of July, 2019. 
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