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PRELIMINARY STATEMENT 
 

On June 15, 2018, Defendant United States of America (the “Government”) 

electronically filed with the Court its best effort to oppose the summary judgment 

motion filed by Plaintiffs Fredrick (“Fred”) and Alice (“Alice”) Perkins (collectively 

“Plaintiffs”).  (Docket Entry Nos. 70 & 71).  Unfortunately for the Government, its 

best effort was not good enough to create a genuine issue of material fact.     

First, the Government sought to strike all summary judgment evidence 

submitted by Plaintiffs, objecting even to evidence relating to facts that are not in 

dispute1 and striking exhibits offered by both the Plaintiffs and the Government.2  

(Docket Entry No. 70).  Plaintiffs have already responded to the Government’s 

motion to strike.  (Docket No. Entry No. 74, 74-1, 74-2).   The Court will soon 

discover the Government has put too much reliance on the false premises that 

business records showing Alice Perkins’ taxable business income and allowable 

expenses are inadmissible.   More importantly, the Government has presented no 

alternative argument once the Court finds these records to be admissible under the 

business record exception to the hearsay rule. The Government has now missed the 

opportunity to challenge the evidence summarizing admissible business records 

                                                            
1 See, e.g.,  Docket Entry No. 74-1 at 9-11 (Responses to Objections to ¶¶39, 57. 58, 
59, 60, 62, 69 of Alice J. Perkins Affidavit [61-2]); 29- 31 (Responses to Objections 
relating Exhibits A, B, C, D, F, G attached to Alice J. Perkins Affidavit [61-2]). 
 
2 See, e.g., Docket Entry No. 74-1 at 30 (Responses to Objections relating Exhibits B 
[A certified copy of the Seneca Nation Sand and Gravel Permit Law], D [copies of 
renewal permit applications filed with the Seneca Nation in 2008 and 2009] 
attached to Alice J. Perkins Affidavit [61-2]). 
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kept for accounting and tax purposes. 

The Government admits the Decision and Order issued by United States 

District Court Judge Lawrence J. Vilardo [Docket Entry No. 24] narrows the legal 

issues in this case,   [Docket Entry No. 71 at 6 (“It is certainly true the Court’s 

ruling on the United States’ motion to dismiss narrowed the legal issues in this 

case, since the Court determined that Plaintiffs plausibly stated a claim under the 

Canandaigua Treaty and 1842 Treaty.”)].  Nonetheless, the Government urges this 

Court to reconsider the legal conclusion reached by Judge Vilardo, arguing that the 

law of the case does not prevent this Court in fihding Judge Vilardo’s prior decision 

was wrong. 

Finally, the Government argues the plurality opinion issued by the United 

States Tax Court (“Tax Court”) “may” bar Plaintiff’s refund claims under collateral 

estoppel.  (Docket Entry No. 71 at 16).  However, the Government also 

acknowledges collateral estoppel has no effect when the judgment or decision is 

subject to de novo review.  (Id. at 18-19 citing Stern v. United States, 563 F. Supp. 

484, 487 (D. Nev. 1983).  The United States Court of Appeals for the Second Circuit 

reviews the granting or denial of summary judgment motion on a de novo basis.  

Williams v. C.I.R., 718 F.3d 89, 90 (2d Cir. 2013) citing Eisenberg v. C.I.R.¸ 155 F.3d 

50, 53 (2d Cir. 1998)(“We review decisions of the tax court ‘in the same manner and 

to the same extent as decisions of the district courts in civil actions.’ IRC § 

7482(a)(1).  Hence, we review de novo a grant of summary judgment by the tax 

court.”). 
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In the words of Judge Vilardo, it is time to cut through the baloney.   In this 

reply memorandum, we will summarize the reasons why the Government failed to 

mount any real opposition to Plaintiffs’ summary judgment motion. 

REBUTTAL ARGUMENT 

I 
 

THE GOVERNMENT HAS NOT DISPUTED THE  
MATERIAL, EVIDENTARY FACTS SUPPORTING  
PLAINTIFFS’ SUMMARY JUDGMENT MOTION 

 
A. The Government Admitted Most, if Not All, of the Material Facts set 

forth in Plaintiffs’ Rule 56(a)(1) Statement. 
 
Pursuant to Local Rule 56(a)(1), Plaintiffs has submitted to the Court a 

Statement of Material Facts, setting forth twenty-five (25) paragraphs of material 

facts.  (Docket Entry No. 61-1).  In response, the Government has filed its “Opposi-

tion to Plaintiffs’ Local Rule 56(a)(1) Statement” (“Opposing Statement” and cited as 

“Opp. Stmt.”). (Docket Entry No. 71-1).  In its Opposing Statement, the Government 

admits 20 out of 25 paragraphs setting forth the  material facts of this case. (Id., 

¶¶1-8, 10-12, 15-18, 20-24).   

In 3 of the 20 admissions, the Government raised minor disputes involving 

immaterial factual assertions.   (Id., ¶¶8, 12, 23).  For example in paragraph 8, 

Plaintiffs admitted Alice was doing business as A&T Trucking and operated a 

gravel pit on the Seneca Nation territory, from which she sold sand and gravel, 

mined and stockpiled prior to June 13, 2009.  The Government denied, however, the 

gravel pit was referred to as the “Perkins Pit.”  Nonetheless, the name of the gravel 

pit is not material to the case.   
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During Alice’s deposition, her attorney suggested the Government call the pit 

on the Seneca Nation territory the “Jimerson Pit,”3 because Alice was operating two 

gravel pits in 2010 -- one on the Seneca Nation territory and the other off the 

territory.4  Her attorney could have just as easily told the Government’s counsel to 

call the on-territory pit, “Perkins Pit #1” and the off-territory pit, “Perkins Pit #2.”     

The Government also disputes whether Alice was given the “exclusive” right 

to mine and sell sand and gravel from the gravel pit on the Allegany Territory.  

(Docket Entry No. 71.1 at 2-3, ¶¶9, 12.).  Alice had personal knowledge if anyone, 

including members of the Jimerson family, had the right to mine and sell sand and 

gravel between 2008 and 2010.  The Government has offered no evidentiary proof to 

contradict Alice’s sworn statement that she had the exclusive right to sell sand and 

gravel from the gravel pit located on the Allegany Territory during all periods 

relevant to this refund claim.  (Docket Entry No. 61-2 at 6, ¶¶27, 28; 7, ¶32; 10, 

¶53).  The Court can decide whether this fact is material and whether the 

Government has submitted any evidence to put this fact at issue.   

If the fact is material and the Government has offered no evidence to refute 

the evidence presented by Plaintiff, then the material fact as alleged is established 

as a matter of law for purposes of summary judgment.  See Anderson v. Liberty 

Lobby Inc., 477 U.S. 242. 257 (1986)(holding  a party opposing summary judgment 

“must present affirmative evidence in order to defeat a properly supported motion 
                                                            
3 Docket Entry No. 60-5 at 26 [ Alice Perkins’ deposition at 101:3-13]. 
 
4 Docket Entry No. 61-2 at 13-14, ¶¶69-72).   
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for summary judgment”); Celotex v. Catrett, 477 U.S. 317, 324 (1986) 

The Government denies and objects to the assertions made in five specific 

paragraphs within Plaintiffs’ Statement of Undisputed Material Facts.  (Docket 

Entry No. #71.1, ¶¶9, 13, 14, 19, 25).  None of the objections raises a genuine issue 

of material fact.   

In response to paragraph 13, the Government objects to the “Certification 

Letter for Alice Perkins” issued by Martin E. Seneca, General Counsel of the Seneca 

Nation of Indians, on the ground of hearsay.  (Id. ¶13).  However, the “Certification 

Letter” is admissible pursuant to Rule 803(8) of the Federal Rules of Evidence 

(“FRE”) as a public record, report or statement of a matter observed pursuant to a 

duty imposed by law.   Alice attested she operated her gravel pit in compliance with 

the Seneca Nation Sand and Gravel Permit Law.   (Docket Entry No. 61-2 at 12, 

¶62).  The Seneca Nation’s General Counsel confirmed and certified her compliance.  

(Id. at 83).  More importantly, the Government has put forth no evidence showing 

Alice had failed to comply with the customs, laws and traditions of the Seneca 

Nation.   

In response to paragraph 14, the Government denies that Alice reports her 

business income and expenses on a cash basis.   Plaintiffs are unable to identify the 

Government’s source for its assertion.  More importantly, the Government’s denial 

of this fact contradicts the Government’s own evidence.  (Docket Entry Nos. 60-11 at 

5 [2008 tax return]. 60-12 at 4 [2009 tax return]; 60-13 at 4 [2010 tax return]; each 

return shows the accounting method to be cash).    
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In response to paragraph 19, the Government avers Plaintiffs have failed to 

set forth any evidence showing Alice sold sand and gravel from the Seneca Nation 

territory in 2010.   In her original affidavit in support, Alice states, “[her] first 

priority in 2010 was to sell the stockpiles on the Allegany Territory and once those 

stockpiles were depleted to sell the stockpile from the [Great Valley] Pit.”  (Docket 

Entry No. 61-2, at 14, ¶71).  She also attested that only the income from the on-

reservation gravel pit is being claimed as exempt.  (Id.).   She also has provided the 

Court, under seal, copies of the customer invoices showing sales of sand and gravel, 

mined, stockpiled, and sold from the tax-exempt gravel pit.  (Docket Entry Nos. 64 

and 65 [Exhibit K]; Docket Entry No. 61-2 at 16, ¶86). 

Paragraph 25 of Plaintiffs’ Statement of Undisputed Facts asserts Plaintiffs 

have submitted sufficient evidentiary proof to show allowable business deductions 

exceeded taxable income, entitling them to a tax refund.  (Docket Entry No. 60-1 at 

7, ¶25).  The Government disputes this assertion, by arguing the documents used as 

exhibits “are inadmissible hearsay . . . not supported by the testimony of the 

custodian of records or other qualified witness . . . .”  (Docket Entry No. 71-1 at 6, 

¶25.)   This evidentiary dispute has been fully addressed and briefed by Plaintiffs in 

response to the Government’s motion to strike.  (Docket Entry Nos. 74, 74-1, 74-2). 

B.  The Government Has Offered No Evidence to Dispute Plaintiffs’ 
Refund Claim. 
 

1. Evidence relating to gross income.  
 
The Government wishes to change the rules as to when income should be 

reported.  During depositions, the Government knew Plaintiffs’ counsel had 
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indicated to Plaintiffs that checks received in one year must be recorded as income 

in that year, even if deposited in the following years. (Docket Entry No. 60-5 at 41 

[Alice Perkins’ Deposition at 163:20-164:20]).  See, also, Treas. Reg. §1-451-2(a); see, 

e.g., Walter v U.S., 148 F3d 1027 (8th Cir. 1998); Fronton v. U.S., 32 Fed. Cl. 1 

(1994).   

First, the Government erroneously claims Alice did not establish whether the 

checks dated in 2009 were actually received in 2009.  (Docket Entry No. 71 at 24).  

In her original affidavit, she states copies of checks “received” in 2009 and deposited 

in 2010 were being provided to the Court under seal as Exhibit I. (Docket Entry No. 

61-2 at 15, ¶¶79-81; Docket Entry No.63 [Exhibit I]).   

Then, in a game of gotcha, the Government claims Alice should have 

continued to report checks in the year deposited, not in the year received.  (Docket 

Entry No. 71 at 23-24).    According to the Government, “[A] taxpayer has a duty to 

be consistent in the tax treatment of items and will not be permitted to benefit from 

the taxpayer’s own prior error or omission.”  (Id.  at 20 citing Janis v. C.I.R., 87 

T.C.M. (CCH) 1322 (2004) aff’d 469 F.3d 256 (2d Cir. 2005).   

In Janis, the issue involved the taxable gain from the sale of artwork, 

inherited by the taxpayers. For estate tax purposes, the taxpayers valued the art-

work at a 62% discount.  For income tax purposes, the taxpayers calculated its 

capital gain using a higher value for its basis, based on the fair market value at the 

time of inheritance.  The Tax Court held that the “duty of consistency” doctrine 

required that the taxpayers use the same discounted value for their basis for income 
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tax purposes as the value used for estate tax purposes.  The Second Circuit 

affirmed, finding “the effort of the Janises at tax avoidance was properly rejected by 

the Tax Court. . . .”  Janis v. C.I.R., 469 F.3d at 263. 

The consistency doctrine has no applicability to this case for two reasons.  

First, Plaintiffs are not going to derive an income tax avoidance benefit because 

they have already notified the Tax Court and the Government that income 

adjustments will need to be applied to the 2008 and 2009 tax years.  (Docket Entry 

No. 71.5).  Second, the “duty of consistency” is an affirmative defense, which the 

Government has failed to assert in its amended complaint.  Janis, 87 T.C.M. (CCH) 

at 1328. (Docket Entry No. 46).  Even if the Government had pled this affirmative 

defense, such a defense would fail because the Government must show that it 

acquiesced in or relied on the fact for that year.   Since the 2008 and 2009 tax years 

are still open and being examined, the Government has not waived the right to have 

this income reported in the proper year.   

2. Evidence relating to deductible expenses.  
 

Even if the Court accepted the Government’s argument that only checks 

deposited in 2010 should be reported as gross revenue received by Alice Perkins, the 

Government’s revised figure for “nongravel income” would still be less than the 

allowable, deductible business expenses.  (Docket Entry No. 71 at 20, fn #4; id.  at 

25 (their deductible expenses of $776,042 is “barely sufficient to entitle Plaintiffs to 

a tax refund”).  In truth, so long as the allowable deductions exceed taxable income 

by one dollar, Plaintiffs is entitled to a full refund.  The Government has submitted 
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no evidence disputing Plaintiffs’ summary of allowable expenses. 

In opposing Plaintiffs’ summary judgment motion, the Government never 

challenges the business expenses, to which Plaintiffs claim a deduction, are 

ordinary and necessary for the trade and business conducted by Alice doing 

business as A&F Trucking.  IRC § 162(a); Forrest, 101 T.C.M. (CCH) 1008, at*4 (“A 

trade or business expenses is ordinary for purposes of section 162 if it is normal or 

customary within a particular trade, business, or industry and is necessary if it is 

appropriate and helpful for the development of the business.”).  Consequently, the 

Government has forfeit any right to challenge whether certain expenses claimed by 

Plaintiffs are ordinary or necessary and whether Plaintiffs has properly allocated 

expenses relating solely to taxable income.   

C.   Plaintiffs’ Evidence of Business Expenses is Trustworthy. 
 
The Government argues Plaintiffs’ evidence of business expenses is not 

trustworthy for two reasons. (Docket Entry No. 71 at 24-25) First, the Government 

claims business records filed under seal have been altered and are not submitted 

into evidence as originally created.  (Id. at 24).  Second, it claims Plaintiffs are 

untrustworthy because they signed, under penalties of perjury, that the deductions 

listed on Schedule C of their 2010 tax returns were less than what they claim now.  

(Id. at 25).   

As to the Government’s first argument, Plaintiffs did not have to move into 

evidence the documents the Court accepted under seal.  Pursuant to FRE 1006, the 

spreadsheet summaries alone constitute evidence.  Plaintiffs only had the obligation 
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to make available for examination at a reasonable time and place the originals or 

duplicates of admissible business records from which the summaries were drawn.   

In the records under seal, Plaintiffs redacted certain documents to remove non-

business or irrelevant transactions and highlighted certain information relating to 

specific business transactions.  The Government had been provided these same 

documents (without any redactions or any highlights) during discovery.  The Court 

may review both the documents under seal and the summaries because Plaintiffs 

have complied with the provisions of FRE 1006. 

As to the Government’s second argument, Plaintiffs do not commit perjury for 

under-reporting any allowable business deduction.  If such were the case, no 

taxpayer would be entitled to claim a refund on an amended return once the 

original return is signed under oath.    

II 

 
IT WOULD BE IMPRUDENT FOR A MAGISTRATE JUDGE 

TO RE-EXAMINE LEGAL RULINGS RENDERED BY  
AN ARTICLE III DISTRICT COURT JUDGE 

 
“The doctrine of the law of the case ‘posits that if a court decides a rule of law, 

that decision should continue to govern in subsequent stages of the same case.’ ” 

Aramony v. United Way of America, 254 F.3d 403, 410 (2d Cir. 2001) (quoting  In re 

Crysen/Montenay Energy Co., 226 F.3d 160, 165, fn. 5 (2d Cir. 2000) cert. denied, 

532 U.S. 920 (2001)  In general, a court “will only reconsider a prior decision in the 

same case if there has been an intervening change in controlling law, there is new 

evidence, or a need is shown to correct a clear error of law or to prevent manifest 
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injustice.”5 United States v. Sanchez, 35 F.3d 673, 677 (2d Cir. 1994), cert. denied, 

514 U.S. 1038 (1995).   

This principle must be followed by the district court when an appellate court 

has ruled on a matter of law in the case.  See, e.g., United States v. Minicone, 994 

F.2d 86, 89 (2d Cir. 1993), cert. denied, 513 U.S. 940 (1994).  It is discretionary, 

however, for a court that is considering whether to revisit its own prior decision in 

the same case.  Harris v. Key Bank Nat’l. Ass’n, 193 F. Supp.2d 708, 711 (W.D.N.Y. 

2002).     

The Government has not cited, nor has Plaintiffs found, a single case in 

which a federal magistrate judge revisited the prior decision of an Article III judge, 

in the later stages of the same case. Pursuant to 28 U.S.C. § 636(b)(1)(B) this Court 

may only make “proposed findings of facts and recommendations for the disposition” 

of dispositive motions,  Given the Court’s limited jurisdiction, it should not, and 

may even lack the power to, examine legal issues already decided by an Article III 

district court judge.  

 

CONCLUSION 
 

If the same evidence presented in support of these cross-motions for summary 

judgment were presented at trial, the Court would have the power to issue a 

directed verdict in Plaintiffs’ favor.   Anderson,  447 U.S. at 250.  The Government 

has failed to submit any evidence sufficient to raise a genuine issue of fact.  For 
                                                            
5 Plaintiffs have already addressed these considerations in their original 
memorandum of support. (Docket Entry No. 62 at 10-17). 
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these reasons and other reasons set forth above, the Court must grant Plaintiffs’ 

motion for summary judgment and award Plaintiffs a judgment in the amount of 

$9,875.686 for taxes in the amount of $6,113.00, penalties in the amount of 

$2,741.70, and interest in the amount of $1,020.98, which were illegally and 

erroneously collected by the Government. 

Dated:    Hamburg, New York 
  June 29, 2018 
 
   MARGARET A. MURPHY, P.C.  
 
  
   By _____________________________ 
   Margaret A. Murphy, of counsel 
   5354 Briercliff Drive 
   Hamburg, New York  14075 
      Telephone No.:  (716) 662-4186 

 
GARY D. BOREK, LLC 
Gary D. Borek, of counsel 
99 Victoria Blvd. 
Cheektowaga, NY 14225-4321 
Telephone No.: (716) 839-4321 
 
Attorneys for Plaintiffs 
Fredrick Perkins and Alice J. Perkins 

 

                                                            
6 The Government applied a $12.00 credit to reduce the amount demanded.  Rule 56 
Stmt. ¶21. 
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CERTIFICATION OF SERVICE 

 

I hereby certify that, on June 29, 2018, I electronically filed the foregoing 

Reply Memorandum in Support of Plaintiffs’ Motion for Summary Judgment with 

the Clerk of the District Court using its CM/ECF system, which would then 

electronically notify to all parties who have entered an appearance in this action 

and are participating in the Court’s CM/ECF electronic filing system. 

Dated: Hamburg, New York  
  June 29, 2018 
 
 
       ____________________________________ 
        MARGARET A. MURPHY 
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