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In its motion for summary judgment, the United States argued that it is entitled to 

judgment as a matter of law for three reasons.  First, no other court has found that a federal tax 

exemption was conferred or preserved by either the Treaty with the Six Nations at Canandaigua 

of November 11, 1794 (the “Canandaigua Treaty”) or the Treaty with the Seneca of May 20, 

1842 (the “1842 Treaty”); and a nearly-unanimous United States Tax Court squarely held that 

those treaties do not convey any personal tax exemption or validate Plaintiffs’ identical claims of 

tax exemption in 2008 and 2009.  Second, the undisputed evidence shows that Plaintiffs’ 

company’s 2010 gravel income – earned from selling stockpiled gravel mined from another 

person’s land in the Seneca Nation’s Allegany Territory – is not “income directly derived from 

the land.”  Third, Plaintiffs are not entitled to a tax refund because they under-reported their 

income for 2010, resulting in their paying less tax than was legally due.   

In their response, Plaintiffs cite no evidence that a tax was assessed on income that was 

“directly derived” from Seneca Nation land, so as to burden their “free use and enjoyment” of 

their land under the Canandaigua Treaty, or that the tax on their income represents a tax on their 

land under the 1842 Treaty.  Plaintiffs concede that they under-reported the gross receipts for A 

& F in 2010, and do not show that their taxable income exceeded their deductible expenses.   

Plaintiffs devote most of their response to urging the Court to apply liberal rules of 

construction.  They suggest that the tax exemption conferred by the General Allotment Act of 

1887 (“GAA”), recognized in Squire v. Capoeman, should apply to them—even though the 

Seneca Nation was not party to the GAA, and the gravel products their company manufactured 

from the Jimerson Pit were mined from common Seneca property.  In the end, Plaintiffs fail to 

cite evidence either to (1) controvert the undisputed record that A & F Trucking’s gravel income 

was not “directly derived” from land protected under the two treaties; or (2) establish that 
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Plaintiffs are entitled to a refund for overpaid taxes in 2010.  Accordingly, the Court should grant 

the United States’ motion for summary judgment. 

Material Facts 

Plaintiffs largely concede the material facts set forth in the United States’ Rule 56(a)(1) 

statement.  See Doc. No. 72-1.  They agree that, by 2010, A & F Trucking was a diversified, 

million-dollar company that employed seven individuals and engaged in a wide range of 

construction-related tasks such as paving, site development, installing septic systems, excavating, 

hauling, trucking, snow removal, gravel extraction and sales, and building roads in and around 

the Seneca Nation’s Allegany Territory in Salamanca, New York.  Id. at ¶¶ 5-7.  About one-fifth 

of A & F Trucking’s receipts for 2010 stemmed from the sale of stockpiled gravel products 

mined from a pit located within non-residential land owned by Janice Crowe.  Id. at ¶¶ 8-12, 23, 

27, 66-67.   The subsurface of Janice Crowe’s land was common property of the Seneca Nation 

of Indians.  Id. at ¶ 9.  Plaintiffs only were permitted to mine, manufacture, and sell gravel 

products pursuant to a permit, and in exchange for royalties A & F paid to the Seneca Nation and 

Crowe.  Id. at ¶¶ 28-31, 33-35.  Although A & F Trucking was given verbal permission to extract 

and manufacture gravel products from 1991 through June 13, 2009, it did not have the right 

(exlusive or otherwise) to mine gravel from the Jimerson Pit after June 13, 2009.  Id. at ¶¶ 56-59. 

Plaintiffs also concur that A & F Trucking employee Greg Vanderweghe conducted a 

four-stage process on Crowe’s land to manufacture the gravel products he sold from the Jimerson 

Pit.  Id. at ¶¶ 43-48, 50.  Vanderweghe cleared the surface of the land of trees, stumps, topsoil, 

vegetation, and other overburden; utilized power shovels, draglines, front-end loaders, and 

bucket wheel excavators to scoop material from the pit bank; fed the bank materials into a large 

bulk processing machine that separated and processed the materials into stockpiles of sand and 
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various grades of gravel (boulders, crushed stone, crushed gravel, and backfill); and conducted 

crushing, screening, and washing on-site.  ¶¶ 44-45, 54.  Vanderweghe normally was the only 

worker in the pit during the nine months of the year in which mining and sales took place.  ¶¶ 50.  

Alice Perkins was not involved in the physical extraction, manufacture, or sale of the gravel 

products, but instead acted as a business manager for the project, occasionally dropping by the 

Jimerson Pit to “make sure everything was okay.1  ¶ 51.      

Plaintiffs also concede that A & F Trucking’s actual gross receipts in 2010 were 

significantly higher than the $711,457 that was reported on their income tax return.  Id. at ¶ 67.  

Even by Plaintiffs’ unsupported response to the United States’ Statement of Undisputed Material 

Facts, Plaintiffs under-reported their income by over $200,000.  Id.   

Furthermore, Plaintiffs should be deemed to have admitted all facts set forth in the United 

States’ Rule 56 Statement.  This Court’s Local Rules state that, “[e]ach numbered paragraph in 

the moving party’s statement of material facts may be deemed admitted for purposes of the 

motion unless it is specifically controverted by a correspondingly numbered paragraph in the 

opposing statement.”  W.D.N.Y. L.R. 56(a)(2) (emphasis added).  In their Statement, Plaintiffs 

repeatedly raise objections, see Doc. No. 72-1 at ¶¶ 6, 25-26, 60-64, 67; argument, see id. at ¶¶ 3, 

6, 8, 9, 15, 31, 36, 70; and unsupported factual assertions,2 see id. at ¶¶ 8, 15, 35, 36, 48-52, 61, 

                                                 

1 Plaintiffs question the description of Perkins as a “business manager” rather than a “business 
owner.” See Doc. No. 72 at 8; Doc. No. 72-1 at ¶ 51.  However, Alice Perkins previously agreed 
that her role in gravel extraction at the Jimerson Pit was “sort of as a business manager … 
overseeing the physical labor of the people who were doing the physical labor of [gravel] 
removal.”  Doc. No. 60-5 at 14. 
 
2 In Paragraphs 13 and 61, Plaintiffs improperly assert facts that directly contradict Alice 
Perkins’s deposition testimony.  Compare Doc. No. 72-1 at ¶¶ 13 & 61 with Doc. No. 60-5 at 11 
& 27; see also Buttry v. Gen. Signal Corp., 68 F.3d 1488, 1493 (2d Cir. 1995).  Also, there is no 
(continued...) 
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65, 67, 69-70.  Those Rule 56(a)(2) responses do not comply with the Local Rules and cannot 

rebut the facts raised by the United States.  See Li-Wei Kao v. Erie Community Coll., 2015 WL 

3823719, at *2 (W.D.N.Y. June 19, 2015) (“Where facts stated in Defendants’ Statements of 

Material Facts are supported by testimonial or documentary evidence, and are not addressed or 

are denied with a conclusory statement by Plaintiff without reference to conflicting testimonial 

or documentary evidence, the Court finds such facts to be true”).   

Applicable Law 

It is well-settled that general acts of Congress – including federal income tax laws – 

apply to Native Americans unless there is an exemption explicitly created by treaty or statute.3  

See Squire v. Capoeman, 351 U.S. 1, 6 (1956).  Treaties regarding Native Americans must be 

liberally interpreted, with textual ambiguities resolved in their favor.4  Minnesota v. Mille Lacs 

Band of Chippewa Indians, 526 U.S. 172, 200 (1999).  However, the principle of liberal 

construction applies only if a specific statute or treaty contains language that can reasonably be 

construed to confer a tax exemption.  See, e.g., Holt v. Comm’r, 364 F.2d 38, 40 (8th Cir. 1966).  

Generally-applicable tax laws do not abrogate treaties, but explicit language in a treaty may 

                                                                                                                                                             

(… continued) 

evidence that Alice Perkins had “exclusive” rights to mine and sell the gravel.  See, e.g., Doc. 
No. 72-1 at ¶ 15.  In fact, the record shows that she was denied the right to mine and sell the 
gravel after June 2009.  See Doc. No. 60-2 at ¶ 58. 
3 Enforcement of federal tax law does not implicate the Constitution’s Supremacy Clause.  The 
Supremacy Clause invalidates state conduct that interferes with, or is contrary to, the treaties and 
laws of Congress.  See U.S. Const., art. VI, cl. 2; see also Chapman v. Houston Welfare Rights 
Org., 441 U.S. 600, 613 (1979) (purpose of Supremacy Clause is to “secure federal rights by 
according them priority whenever they come in conflict with state law”).  
4 Although treaties are construed “in the sense in which they would naturally be understood by 
the Indians,” Jones v. Meehan, 175 U.S. 1, 11 (1899), Plaintiffs did not submit any evidence 
relevant to treaty interpretation for the Court’s consideration. 
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indicate the intent to confer a tax exemption.  Red Lake Band of Chippewa Indians v. United 

States, 861 F. Supp. 841, 845 (D. Minn. 1994); see also Capoeman, 351 U.S. at 614-15.  No 

exemption may found in a treaty’s silence.  Red Lake Band, 861 F. Supp. at 845.     

Courts have universally rejected claims of personal tax exemption under the “free use and 

enjoyment clause” of the Canandaigua Treaty, including those for income from the cutting and 

sale of timber from tribal land, income earned as a tribal council member, income earned for 

work for the Mohawk Housing Corporation and a private company in New York, and excise 

taxes on fuel sold from the Onondaga Reservation.  See Doc. No. 60-1 at 10 (citing cases).  

Similarly, the Second Circuit rejected the claim that Article 9 of the 1842 Treaty prohibits the 

United States from taxing cigarette sales on Native American reservations, stating that the clause 

“clearly prohibit[s] only the taxation of real property[.]”  United States v. Kaid, 241 F. App’x 

747, 750 (2d Cir. 2007).   

A nearly-unanimous Tax Court, considering the same law and facts, now has held that 

neither the Canandaigua Treaty nor the 1842 Treaty create an income tax exemption for Alice 

Perkins or any other individual member of the constituent nations of the Iroquois Confederacy.  

See Perkins v. Comm’r, 2018 WL 1146343 (Tax Mar. 1, 2018).   

Analysis 

Plaintiffs’ Opposition Does Not Refute Collateral Estoppel. 
 

Collateral estoppel is appropriate where “litigation of a particular issue has reached such 

a stage that a court sees no really good reason for permitting it to be litigated again.”  Lummus 

Co. v. Commonwealth Oil Ref. Co., 297 F.2d 80, 89 (2d Cir. 1961); see also United States ex. rel. 

Di Giangiemo v. Regan, 528 F.2d 1262, 1265 (2d Cir. 1975).  Plaintiffs’ claim of treaty-based 

tax exemption is estopped because it relies on the same law and facts as their unsuccessful Tax 
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Court challenge to the IRS’s assessment of tax on their 2008 and 2009 gravel income.  See Doc. 

No. 60-1 at 31-32 (citing Sunnen v. United States, 333 U.S. 591, 598 (1948)).   

Plaintiffs appear to argue that the application of collateral estoppel would “reject” the 

Decision and Order of the Court, Doc. No. 72 at 2, but that is incorrect.  The Court found that 

Plaintiffs plausibly stated a claim for relief under the Canandaigua Treaty and the 1842 Treaty.  

See Doc. No. 24 at 1.  A court may grant summary judgment, or apply collateral estoppel, even if 

it previously denied dismissal under Rule 12(b).  See, e.g., Maraschiello v. City of Buffalo Police 

Dep’t, 709 F.2d 87, 97 (2d Cir. 2013).   

Plaintiffs seem to urge the Court to ignore the findings of 14 members of the Tax Court 

because they believe that case was wrongly decided.  But “[c]ollateral estoppel does not turn 

upon a determination that a prior ruling was correctly rendered … but rather upon a recognition 

that an issue tendered for resolution in a later litigation has been finally determined in a prior 

adjudication after a full and fair opportunity for litigation in which the issue was actually 

litigated and necessary to the prior decision.”  Laaman v. United States, 973 F.2d 107, 112 (2d 

Cir. 1992) (emphasis in original).  Here, the Tax Court – joining every other court to have 

decided the issue – held that an individual member of the Seneca Nation is not entitled to an 

income tax exemption under the Canandaigua Treaty or the 1842 Treaty.  Now that the Tax 

Court has rejected Plaintiffs’ identical claim of treaty-based tax exemption, its determination 

should govern unless and until it is vacated or overturned.  

Plaintiffs Cannot Rely Upon the Tax Exemption Recognized in Squire v. Capoeman. 
 

 Plaintiffs do not cite record evidence to show that their company’s gravel income directly 

derived from Seneca land.  Instead, Plaintiffs essentially urge that A & F’s “proceeds from the 

sale of natural resources of the land” are tax exempt as a matter of law based on the IRS’s 
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interpretation of Capoeman.  Doc. No. 72 at 9-11 & 13.  That argument is meritless. 

In Squire v. Capoeman, the Supreme Court recognized a limited tax exemption under the 

GAA for income directly derived from allotted trust land.  Capoeman, 351 U.S. at 10.  The GAA 

is a treaty between the United States and specific tribes, through which the Government 

promised to transfer allotted trust land to members “free of all charge or incumbrance 

whatsoever.”  Perkins, 2018 WL 1146343, at 3.  The Supreme Court found that the GAA 

explicitly conferred a tax exemption to allottees in order to “preserve the trust and the income 

derived therefrom[.]”  Id. at 8-9.  That is, trust property is not “free of all charge or incumbrance 

whatsoever” if a tax is applied to income derived directly from an allottee’s land.  Id.   

The Capoeman decision was “based on the express exemption set forth in the General 

Allotment Act and its provisio, and not an implied exemption[.]”  Red Lake Band, 861 F. Supp. 

at 845 (emphasis in original); see also Perkins, 2018 WL 1146343, at *5.  “Capoeman did not 

create a general exemption for all income derived from land.  An applicable exemption from 

taxation in a treaty or statute is still required.”  Perkins, 2018 WL 1146343, at *5 (citing 

Capoeman, 351 U.S. at 6); see also Kieffer v. Comm’r, 1998 WL 281900, at *2-*3 (Tax 1998); 

Red Lake Band, 861 F. Supp. at 845-46.   

Courts interpreting Capoeman uniformly have held that, to be tax exempt, income must 

derive directly from allotted trust land that is protected under the GAA.  So, for example, 

“[c]ourts dealing with the taxability of income derived from common tribal lands, as opposed to 

allotted land, have consistently held such income to be taxable.”  Tonasket v. Comm’r, 50 T.C.M. 

(CCH) 489 (Tax 1985) (citing United States v. Anderson, 625 F.2d 910, 914 (9th Cir. 1980), Fry 

v. United States, 557 F.2d 646, 648 (9th Cir. 1977), and Wynecoop v. Comm’r, 76 T.C. 101, 107 

(Tax 1981)); Red Lake Band, 861 F. Supp. at 845-46.  Income that derives directly from the land 
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is not tax exempt under the GAA if it derived from common, rather than allotted, land.  See, e.g., 

Jourdain v. Comm’r, 617 F.2d 507, 508 (8th Cir. 1980) (citing cases) (“We have previously 

considered and rejected the argument that the exemption recognized in Capoeman extends to 

income derived by a noncompetent Indian from unallotted tribal land”). 

The IRS issued three Revenue Rulings to interpret Capoeman.  See Rev. Rul. 67-284, 

1967 WL 14945, at *2 (citing Rev. Rul. 56-342 & Rev. Rul. 62-16).  That guidance listed the 

types of income that appeared to be exempted from tax under the GAA after Capoeman.  Id.  The 

IRS did not purport to define “income directly derived from the land.”  Id.  Instead, it set forth 

“principles applicable to the Federal income tax treatment” of Native American income in light 

of the Supreme Court’s then-recent decision.  Id. at *1. 

In any case, Revenue Ruling 67-284 explicitly limits its recognition of a tax exemption 

under the GAA to those individuals who meet a five-factor test.  See id. at *2.  For income to be 

exempt under the GAA or similar treaties, the IRS instructs, inter alia, that income must directly 

derive from allotted and restricted lands held in trust by the United States Government.  Id.   

Regardless, Revenue Ruling 67-284’s interpretation of Capoeman does not apply here.  

The Seneca Nation was not a party to the GAA and does not benefit from its provisions.  See 

Doc. No. 12 at 16 (citing GAA § 8) (“The Seneca Nation, its enrolled members and its territory 

are not subject to any provisions of the General Allotment Act”); see also Doc. No. 14 at 5.  

Indeed, Plaintiffs repeatedly have argued that reliance on that Revenue Ruling is “misplaced.”  

Doc. No. 22 at 7; see also Doc. No. 20 at 9; Doc. No. 12 at 16.   

In addition, the land from which A & F Trucking mined gravel products was owned by 

Janice Crowe, and the subsurface of the Jimerson Pit – the raw land – was common Seneca 

property.  See Doc. No. 72-1 at ¶¶ 8-10.  The gravel did not derive from allotted land.  Thus, 
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even if the GAA did apply, Plaintiffs’ gravel income would not be tax exempt.  No authority 

establishes that Plaintiffs’ gravel income “derived directly from land” as a matter of law. 

Plaintiffs’ Gravel Income Did Not Derive Directly From the Land. 

This Court previously identified a “plausible” tax exemption under the Canandaigua 

Treaty based on dicta of reported opinions by the Third and Ninth Circuits, and within the text of 

the 1842 Treaty.  See Doc. No. 24 at 6-7 (citing Lazore, 11 F.3d at 1187 & Hoptowit, 709 F.2d at 

566) & id. at 9-10.  To prevail, though, Plaintiffs must submit evidence to show that the tax on 

their 2010 gravel income violated the Canandaigua Treaty due to “a fairly modest amount of 

income . . . [having come] so directly from Seneca land that, in a sense, they were selling a part 

of the physical land itself,” Doc. No. 14 at 12; or that the tax violated the 1842 Treaty because it 

constitutes a tax on real property.  Doc. No. 24 at 10.  Plaintiffs fail to do so. 

The undisputed facts establish that A & F Trucking’s gravel profits did not derive directly 

from the Allegany Territory.  Plaintiffs were not allotted the Jimerson Pit, and did not own it.  

Plaintiffs also did not own the bank gravel from which their company processed boulders, 

crushed stone, crushed gravel, and backfill.  They paid royalties to the Seneca Nation, which 

owns the subsurface and natural resources of the Allegany Territory.  Moreover, Plaintiffs did 

not directly mine and sell the gravel products.  Alice Perkins ran a million-dollar, diversified 

company, and her employee, Greg Vanderweghe, sold stockpiled gravel from the Jimerson Pit in 

2010.  Finally, A & F Trucking was not selling “the land” or its raw products, but instead, was 

selling manufactured products that resulted after its employee had separated, crushed, screened, 

and washed the raw bank materials using large machines.   

The undisputed summary judgment evidence establishes that Plaintiffs’ tie to the Seneca 

land from which the gravel derived was attenuated; their income simply did not “derive directly 
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from the land.”  Therefore, Plaintiffs cannot benefit from any plausible tax exemption conferred 

by either the Canandaigua Treaty or the 1842 Treaty. 

Plaintiffs Have Not Proved That They Are Entitled to a Tax Refund. 

 In order to defeat the United States’ motion for summary judgment, Plaintiffs must make 

a sufficient factual showing on each element of their case.  Celotex Corp. v. Catrett, 477 U.S. 

317, 323-24 (1986).  Because the United States cited undisputed evidence to establish the 

absence of a genuine issue of material fact, Plaintiffs were required to point to admissible 

evidence to raise a fact dispute.  Id.  They did not, instead arguing in conclusory fashion that they 

“have set forth sufficient evidentiary proof to prove that they are entitled to a refund[.]”  Doc. 

No. 72 at 13. 

To prevail in this refund suit, Plaintiffs must show that they paid more in income taxes 

than actually was due.  See, e.g., United States v, Janis, 428 U.S. 433, 440 (1976).  The United 

States identified undisputed portions of the record showing that Plaintiffs are not entitled to a tax 

refund for 2010 even if their gravel income is tax exempt.  See Doc. No. 60-1 at 36-42.  Plaintiffs 

concede that they inadvertently under-reported the gross receipts for A & F Trucking on their 

2010 income tax return – they now contend that their 2010 income was $919,623, including 

gravel-related earnings of $177,106.  See Doc. No. 72-1 at ¶ 67 & Doc. No. 61-2 at ¶ 94.  

Accordingly, Plaintiffs are not entitled to a tax refund for 2010 – and cannot overcome summary 

judgment – unless they can show with admissible evidence that their deductible business 

expenses are in excess of $742,517.  However, Plaintiffs identify no record evidence to sustain 

that burden.  See Doc. No. 72 at 13.  Therefore, they have not shown entitlement to a refund.  

Conclusion 

For the reasons set forth above, summary judgment is appropriate and judgment should 

be entered in favor of the United States. 
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CERTIFICATE OF SERVICE 

 

I certify that service of the foregoing Reply Brief in Support of Motion for Summary 

Judgment has this 29th day of June, 2018, been made via electronic notification through the 

Court’s CM/ECF electronic filing system, to all parties who have entered an appearance in this 

action and are participating in the Court’s CM/ECF electronic filing system. 

 
s/ Jordan A. Konig     
JORDAN A. KONIG 
Trial Attorney, Tax Division  
U.S. Department of Justice 

 

Case 1:16-cv-00495-LJV-HBS   Document 77   Filed 06/29/18   Page 12 of 12


