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PRELIMINARY STATEMENT 
 

In the words of former Attorney General John G. Sargent, “Indians have 

always been the subject of special legislation, and that general legislation, and 

especially revenue laws, which burden and restrict the use and enjoyment of 

property, should not be applied to Indian wards unless Congress clearly so directs.” 

35 Ops. Att’y Gen 107,108-09, 1926 WL 2180 at *1 (1925).  Through federal treaties 

and statutes, Congress intended to secure and guarantee to the Seneca Nation and 

its people the right of possession and enjoyment of their lands, without being 

subject to the assessment of taxes for any purpose, now and in the future.  Taxing 

the income derived from these lands would not only burden and disturb the Seneca 

Nation and its people in the free use and enjoyment of these lands, but also impose 

an unconstitutional, unauthorized tax in violation of the Supremacy Clause of the 

United States Constitution. 

Defendant United States of America (the “Government”) now moves once 

again to have the refund complaint filed by Plaintiffs, Fredrick and Alice Perkins, 

dismissed.   In its Memorandum of Support, the Government asserts there is no 

“express” language within any federal treaties, which any court has found exempted 

income generated from the sale of sand and gravel from federal income tax.   

(Docket Entry No. 60-1 at 22-31).  Next, the Government urges this Court to reject 

the Decision and Order issued by United States District Court Judge Lawrence J. 

Vilardo on August 4, 2017, in favor of the plurality opinion of the United States Tax 

Court.  (Id. at 22-23, 27-29, 31-32).  Antithetical to Judge Vilardo’s view, the 
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Government continues to argue that income derive from the gravel sales is not 

income derived directly from Seneca land.  (Id. at 32-39). Finally, the Government 

argues Plaintiffs have no valid refund claim because they will be unable to show an 

“overpayment” of a tax collected by the Government. (Id. at  39). 

Most, if not all of these arguments, have already been rebutted in Plaintiffs’ 

original Memorandum of Law, electronically filed on May 18, 2018 (Docket Entry 

No. 62).   This memorandum in opposition will not rehash the shortcomings of the 

Tax Court’s plurality opinion or its nonbinding effect upon this Court.  Instead, 

Plaintiffs will examine and apply the express treaty provisions, exempting income 

derived from lands of the Seneca Nation, to the undisputed, material facts of this 

case.   

 

ARGUMENT 

I 

THE GOVERNMENT HAS NEVER SOUGHT TO IMPOSE  
OR COLLECT A FEDERAL INCOME TAX ON INCOME  

DERIVED FROM THE LANDS OF THE SENECA NATION 
 

As Judge Vilardo has already noted, this case presents “an issue of first 

impression.”  (Docket Entry No. 24 at 1).  Plaintiffs do not dispute that no federal 

court, including the Tax Court, has ever been in the position to rule whether the 

proceeds from the sale of the natural resources derived from Seneca lands is exempt 

from federal income tax pursuant to specific provisions set forth in treaties with the 

Seneca Nation.   Nonetheless, the Government cannot dispute it has never sought to 
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collect a federal income tax on income derived from the lands of the Seneca Nation.   

“Although at least two circuit courts have suggested in dicta ‘income derived 

directly from the land’ might be exempt,” as Judge Vilardo stated in his Decision 

and Order, “[t]his case presents the very issue about which those courts speculated.”  

(Docket Entry No. 24 at 1).   

 

II 

THE CANANDAIGUA TREATY AND THE 1842 TREATY  
GUARANTEE THE GOVERNMENT WILL NOT DISTURB  

THE SENECA NATION AND ITS PEOPLE FROM THE  
FREE USE AND ENJOYMENT OF SENECA LANDS  
AND WILL PROTECT THESE LANDS FROM ANY  

TAX ASSESSMENT FOR ANY PURPOSE  
 

In its Memorandum of Support, the Government repeatedly asserts the 

Canandaigua Treaty protects the Seneca lands from being disturbed, which is 

different than creating a tax exemption.  (Docket Entry No. 60-1 at 10, 24).  This 

assertion is not supported by the plain language of the treaty.    

The Canandaigua Treaty reaffirms “all of the land within” the treaty-defined 

territory: 

to be the property of the Seneka nation; and the United States will 
never . . . disturb the Seneka nation, nor any of the Six Nations, or of 
their Indian friends residing thereon and united with them, in the free 
use and enjoyment thereof. 

 
Canandaigua Treaty, art. III, Nov. 11, 1794, 7 Stat. 44.  The Government promised 

not to disturb the Seneca Nation and their Indian friends residing on their land, 

from the free use and enjoyment of those lands.  The treaty, therefore, speaks about 
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no disturbing the Seneca Nation and its people, instead of not disturbing the land of 

the Seneca Nation.    

 As Judge Vilardo has already found, “the tax exemption in the 1842 Treaty is 

even more explicit.”   In that treaty, the Government promises to protect “the lands 

of the Seneca Indians . . . from all taxes, and assessment for . . . any other purpose.” 

1842 Treaty, art. 9th, May 20, 1842, 7 Stat. 590.  The 1842 Treaty references Seneca 

Indians, not the “Seneka nation,” thereby showing the treaty extended protection 

not only to the Seneca Nation, but also to the Seneca people. 

Although Congress may abrogate Indian treaties at any time, it is a settled 

rule of statutory construction that an “intention to abrogate or modify a valid pre-

existing treaty is not to be lightly imputed to the Congress.”  United States v. Dion, 

476 U.S. 734, 739 (1986); Choate v. Trapp, 224 U.S. 665, 674 (1912) (“no right . . . 

actually conferred on the Indians can be arbitrarily abrogated by statute.” ); Pacific 

Coast Federation of Fisherman’s Ass’t v. Sec’y of Commerce, 484 F. Supp. 626 (N.D. 

Cal. 1980)( “Although Congress may have the power to curtail the Indian’s [treaty] 

rights, the abrogation of those rights cannot be accomplished in an oblique or casual 

manner.” ).  While Congress does not have to state in the statute in haec verba it is 

abrogating a treaty, a court will not apply a statute of general applicability to 

Indians in conflict with its treaty obligations absent clear evidence that Congress 

actually considered the conflict and chose to resolve it by abrogating the treaty.    

In enacting the Internal Revenue Code (“IRC”), Congress never expressed 

any intent to abrogate any federal treaties with the Senecas, but instead explicitly 
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directed IRC provisions should be applied to a taxpayer “with due regard to any 

treaty obligation of the United States which applied to such taxpayer.” IRC 

§0894(a)(1).  The Government never addressed this specific provision of the Internal 

Revenue Code in its memorandum of support. 

 

III 

ALICE PERKINS, AS A SOLE PROPRIETER, HAD 
 THE EXCLUSIVE RIGHTS TO MINE AND SELL SAND 

 AND GRAVEL FROM A GRAVEL PIT LOCATED ON  
THE SENECA NATION ALLEGANY TERRITORY 

 
 It is true today, as it was at the time the Canandaigua Treaty and the 1842 

Treaty were ratified, the Seneca Nation owns all lands on its sovereign territory.   

 Under the terms of these treaties, the Seneca Nation and its people retain all 

rights to lands within its territories “until such lands shall be sold and conveyed” 

and possession has been relinquished by the Seneca Nation to the Government.  

1842 Treaty, 7 Stat. 590; Canandaigua Treaty, 7 Stat. 45 (“until they choose to sell 

the same, to the people of the United States, who have the right to purchase”).  

Federal statute further restricts the alienation of lands within the Seneca Nation 

territories.  See 25 U.S.C. § 177 (“No purchase, grant, lease, or other conveyance of 

lands, or of any title or claim thereto, from any Indian nation or tribe of Indians, 

shall be of any validity . . . unless the same be made by treaty or convention entered 

into pursuant to the Constitution.”). 

 Due to these federally imposed restrictions on alienation and encumbrance, 

no individual holds a fee simple title to land within the territories of the Seneca 
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Nation.  (Docket Entry No. 7 ¶18).   Instead, the Seneca Nation has “allotted” land 

by restricted conveyances to enrolled members who may only pass or transfer 

possession of such lands to other enrolled Senecas.  (Id.).  The Seneca Nation 

continues to hold the legal title to these lands, thereby ensuring these lands do not 

pass to non-enrolled members and out of its control, and are preserved for future 

generations of enrolled members.  (Id.).  See The New York Indians, 72 U.S. 761, 

770-71(1866) (finding the Seneca Nation remains in their ancient possession of 

aboriginal lands entitling them to the undisturbed enjoyment of such lands and 

creating “indefeasible title” to such lands “that may extend from generation to 

generation” until the Seneca Nation surrenders such lands).  These restrictions on 

alienation and encumbrance run with the land. (Docket Entry No. 7 ¶18). 

Under Seneca law, an enrolled Seneca may acquire a beneficial, possessory 

interest in the land’s surface (described as being “plow deep”). No Seneca, however, 

may extract minerals or gravel from the lands within the Seneca Nation territories 

without seeking permission from the Seneca Nation Tribal Council.     

The Government argues the federal treaties do not protect Alice in the free 

use and enjoyment of this land because she did not own or occupy the surface or 

subsurface rights.  (Docket Entry No. 60-1 at 33-35).  Yet, as an enrolled member, 

Alice Perkins not only had a beneficial, possessory interest to land where the gravel 

pit was situated, but also had the exclusive right to mine and sell sand and gravel 

from this pit.      

The Government describes A&F Trucking as a “diversified commercial 
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entity.”   (Docket Entry No. 60-1 at 35-36).  The Court should not lose sight that 

A&F Trucking is not a partnership or a corporate entity.   A&F Trucking is merely 

the assumed named used by Alice Perkins to conduct business.   In it Memorandum 

and Rule 56 Statement, the Government claims Fredrick Perkins is a founder and 

owner of A&F Trucking.  This is not true.  More importantly, if Fred and Alice were 

partners in this business, the Government would not have allowed Alice Perkins to 

file a Schedule C, as a profit and lost statement used for a sole proprietor.  Instead, 

the IRS would have required them to file a partnership tax return with K-1 

statements being given to each partner.   After conducting a field audit, the IRS 

auditor, Elizabeth Nix, never raised any issue as to whether Alice and Fred were 

partners or whether it was inappropriate to use Schedule C to report Alice’s taxable 

business revenue and deductible business expenses.  

Finally, the Government argues Alice Perkins is not entitled to a tax 

exemption because she did not personally mine the sand and gravel, but instead 

used the labors of an employee. (Docket Entry No. 60-1 at 36.)   Rather, 

intentionally or unintentionally, the Government demeans Alice Perkins by 

suggesting that she is merely a “business manager,” instead of the sole proprietor of 

a business that she founded and started.  If this Court were to adopt the 

Government’s narrow view, it would have to ignore countless federal statutes, as 

well as federal programs funded by Congress, to assist women and minority owned 

businesses with opportunities on their tribal lands.  (See statutes and programs 

outlined in Chapter 1, 5, 7 and 7A of Title 25 of the United States Code.) Congress  
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IV 

INCOME FROM THE SALE OF PROCESSED GRAVEL  
IS INCOME DERIVED DIRECTLY FROM THE LAND 

 
Pursuant to the General Allotment Act and the United States Supreme 

Court’s holding in Squire v. Capoeman,  351 U.S. 1 (1956), the Government exempts 

“income derived directly from the land” if such land has been allotted to individual 

Indians by the federal government.    In a revenue ruling, the IRS states the 

Capoeman holding has been “interpreted to mean that income exempt under the 

Capoeman decision includes rentals (including crop rentals), royalties, proceeds 

from the sale of the natural resources of the land, income from the sale of crops 

grown upon the land and from the use of the land for grazing purposes, and income 

from the sale or exchange of cattle or other livestock raised on the land.”   Rev. Rul. 

67-284, 1967-2 C.B. 55 (a copy of which is attached to this memorandum).  

In this case, the Government argues “income derived directly from the land” 

would not include processed gravel.   (Docket Entry No. 60-1 at 36-39).  In the 

Government’s view, the product resulting from screening, separating, crushing, and 

washing bank-run gravel is somehow transformed from a natural resource into a 

manufactured, commercial product.   In the words of Justice Villardo that argument 

“cuts the baloney too thin.”  (Docket Entry No. 24 at 11).   

As Alice Perkins stated in her affidavit, the “processing of gravel is similar to 

the cutting of timber, the bailing of hay, or the planting and harvesting of crops.”  

(Docket Entry No. 61-2 at 10, ¶49).   However, unlike the cutting of timber, the 

cutting and bailing of hay, or the harvesting of crops, the product cannot be return 
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to the land.     Stockpiles of sand, fill-dirt, rocks, stone and gravel may be returned 

to the land even after it has been screened, separated, crushed and/or washed, by 

simply dumping these stockpiles back into the pit.   

Apparently, the Government would exclude any income that required the use 

of human labor or equipment to produce revenue.  What would be left?  If an apple 

falls from a tree and is picked up by a paying customer, would that satisfy the 

Government as income derived from the land?  The answer is no.   In the 

Government’s view, once the apple drops from the tree, it is no longer real property, 

but personal property and subject to federal income tax.  (Docket Entry No. 60-1 at 

11).    

Federal courts have long construed treaties between the United States and 

Indian nations in favor of the Indians.   United States v. Washington, 853 F.3d 946, 

963 (9th Cir. 2017), aff’d 138 S. Ct. 735.   Chief Justice Marshall wrote in the 

third case of the Marshall Trilogy, “The language used in treaties with the 

Indians should never be construed to their prejudice.”  Worchester v. Georgia, 

13 U.S. (6 Pet.) 515 (1832).  “If words be made use of which are susceptible of 

a more extended meaning than their plain import, as connected with the 

tenor of the treaty, they should be considered as used only in the latter 

sense.”  Id.    In a recent decision issued by the United States Court of 

Appeals for the Ninth Circuit, and affirmed by the Supreme Court, these 

liberal rules for treaty construction have been re-affirmed.  
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Because treaty negotiations with Indians were conducted by 
“representatives skilled in diplomacy,” because negotiators 
representing the United States were “assisted by ... interpreter[s] 
employed by themselves,” because the treaties were “drawn up by [the 
negotiators] and in their own language,” and because the “only 
knowledge of the terms in which the treaty is framed is that imparted 
to [the Indians] by the interpreter employed by the United States,” a 
“treaty must ... be construed, not according to the technical meaning of 
its words to learned lawyers, but in the sense in which they would 
naturally be understood by the Indians.”  Jones v. Meehan, 175 U.S. 1, 
11 (1899). “[W]e will construe a treaty with the Indians as [they] 
understood it, and as justice and reason demand, in all cases where 
power is exerted by the strong over those to whom they owe care and 
protection, and counterpoise the inequality by the superior justice 
which looks only to the substance of the right, without regard to 
technical rules.” United States v. Winans,  198 U.S. 371, 380 (1905) 
(internal quotation marks omitted). “[W]e look beyond the written 
words to the larger context that frames the Treaty, including the 
history of the treaty, the negotiations, and the practical construction 
adopted by the parties.” Minnesota v. Mille Lacs Band of Chippewa 
Indians,  526 U.S. 172, 196 (1999) (internal quotation marks omitted). 

 

853 F.3d at 963. 

 In this case, the Government has taken a remarkably one-sided view of the 

Canandaigua Treaty and the 1842 Treaty.  Like the Tax Court, the Government 

would construe these treaties narrowly rather than liberally.   This Court needs to 

adopt the interpretation already given by Judge Vilardo’s Decision and Order.   

 

V 

THE COLLECTION OF AN INCOME TAX ON INCOME  
DERIVED FROM THE LANDS OF THE SENECA NATION  

WOULD VIOLATE THE SUPREMACY CLAUSE 
 

The Constitution of the United States, laws made pursuant to the powers 

granted by the Constitution to the federal government and treaties made under the 
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authority of the United States are declared to be the supreme law of the land, and 

no paramount authority is given to one over the other.  U.S. Const., Art. VI, cl. 2; 

Tribe, American Constitutional Law 226 (2d Ed. 1992); see also IRC § 

7852(d)(1)(“For purposes of determining the relationship between a provision of a 

treaty and any law of the United States affecting revenue, neither the treaty nor 

the law shall have preferential status by reason of its being a treaty or law.”). 

The Supremacy Clause imposes restrictions not only on States, but also 

restricts federal courts, including the Tax Court, and the federal agencies, including 

the Internal Revenue Service, from taking any action inconsistent with an act of 

Congress or a treaty ratified by the United States Senate.   See, e.g., Samann v. 

C.I.R., 313 F.2d 461, 463 (4th Cir. 1963) (finding the Supremacy Clause restricts the 

U.S. Treasury from enforcing regulations that contract or expand rights under an 

international treaty) citing American Trust Co. v. Smyth, 247 F.2d 149, 153 (9th Cir. 

1957); Fellows v. Blacksmith, 60 U.S. 366, 372 (1856) (a “treaty, after executed and 

ratified by the proper authorities of the Government, becomes the supreme law of 

the land, and the courts can no more go behind it for the purpose of annulling its 

effect and operations, than they can behind an act of Congress.”) citing United 

States v. Schooner Peggy, 5 U.S. (1 Cranch) 103 (1801) (reviewing a decision of an 

inferior court of admiralty and a treaty with France),  United States v. Brooks, 51 

U.S. (10 How.) 442, 459 (1850), Foster v. Neilson, 27 U.S. (2 Pet.) 253 (1829).  

Alice Perkins does not claim all income earned on the Seneca Nation territory 

should be exempt from federal income tax.  She only claims income derived from the 
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land of the Seneca Nation to which she has a right of possession superior to all 

others, except the Seneca Nation, be exempt from federal income tax.   By excluding 

members of the Seneca Nation from the provisions of the General Allotment Act, 

Congress intended the broader protection given by federal treaties with the Seneca 

Nation not be abrogated by an act giving lesser protection to Indians whose tribal 

nations surrendered both their lands and their sovereignty.  The liberal rules of 

construction given to the General Allotment Act, however, should be equally 

applicable to the federal treaties protecting the Seneca Nation, its people and its 

sovereign lands.   Plaintiffs have set forth sufficient evidentiary proof to prove they 

are entitled to a refund for income tax, interest, and penalties wrongfully collected 

by the Government in violation of these federal treaties and in violation of the  

Supremacy Clause of the United States Constitution.   

 

CONCLUSION 
 

For the reasons set forth above, the Court should deny the Government’s 

summary judgment motion, grant Plaintiffs’ motion for summary judgment, and 

award Plaintiffs a judgment in the amount of $9,875.681 for taxes in the amount of 

$6,113.00, penalties in the amount of $2,741.70, and interest in the amount of 

00000                

  

                                                            
1 The Government applied a $12.00 credit to reduce the amount demanded.  Rule 56 
Stmt. ¶21. 
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$1,020.98, which were illegally and erroneously collected by the Government. 

Dated:    Hamburg, New York 
  June 15, 2018 
 
   MARGARET A. MURPHY, P.C.  
 
  
   By _____________________________ 
   Margaret A. Murphy, of counsel 
   5354 Briercliff Drive 
   Hamburg, New York  14075 
      Telephone No.:  (716) 662-4186 
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