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MEMORANDUM IN OPPOSITION 

 Plaintiffs Alice J. Perkins and Fredrick Perkins (“Plaintiffs”) have failed to submit 

competent evidence to establish that they are entitled to judgment as a matter of law.  The only 

admissible evidence before the Court shows that Plaintiffs’ gravel income did not derive directly 

from Seneca land and that Plaintiffs did not overpay their federal income taxes for 2010.  

Accordingly, Plaintiffs’ motion for summary judgment should be denied. 

Plaintiffs make three arguments to support their motion.  First, they contend that the “law 

of the case doctrine” narrows the legal issues in this lawsuit because the Court has already 

determined that Plaintiffs “plausibly stated a claim for relief under two treaties with the Native 

American Seneca Nation[.]” Doc. No. 24 at 1.  This argument is immaterial: the adequacy of 

Plaintiffs’ allegations for the purposes of a motion to dismiss does not relieve them of the 

obligation to submit competent evidence to establish those allegations.  They have not done so.  

In any case, the Court should exercise its discretion to reconsider its preliminary ruling on what 

was then an “issue of first impression.”  See Doc. No. 24 at 1.  Since the Court’s denial of the 

United States’ Motion to Dismiss, 14 judges of the Tax Court, considering the identical issue, 

concluded that the Canandaigua Treaty and the 1842 Treaty do not exempt Plaintiffs from paying 

taxes on their 2008 and 2009 gravel income.  The Tax Court’s order repudiates Plaintiffs’ claims 

here and should guide the Court’s consideration of their summary judgment motion.  

Second, Plaintiffs urge that the “evidentiary proof” shows that their 2010 business 

expenses exceeded their income, so they are entitled to a tax refund.  However, the 1400 pages of 

paperwork submitted by Plaintiffs contain hearsay, conclusory and incomplete statements, and 

records that have not been authenticated.  Indeed, none of the invoices, receipts, statements, or 

summaries submitted by Plaintiffs are admissible, since they are not supported by a custodial 
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affidavit and have not been properly certified.  Those documents themselves also are not 

trustworthy and do not show that Plaintiffs are entitled to summary judgment.  Plaintiffs’ tender 

of a previously-undisclosed expert witness’s affidavits – that consist entirely of testimony that 

was not made on personal knowledge – is inappropriate and does not justify relief under Rule 56.   

Third, Plaintiffs urge that the United States “has no other viable defense to oppose the 

refund claim.”  But they, themselves, must tender admissible evidence to show the absence of a 

material fact that their gravel income was tax exempt, and that they paid more in income taxes 

than actually was due.  They have not done so.  Accordingly, their motion should be denied. 

Legal Standard 

Summary judgment is appropriate where the “pleadings, depositions, answer to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to judgment as a matter 

of law.”  FED. R. CIV. P. 56.  A “genuine issue” exists “if the evidence is such that a reasonable 

jury could return a verdict for the non-moving party.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 

242, 248 (1986).  A fact is “material” if it “might affect the outcome of the suit under governing 

law.”  Id.  The Court must view the evidence and inferences from the evidence in the light most 

favorable to the non-movant.  Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 

587 (1986).  It is not the Court’s role to make credibility determinations, weigh the evidence, or 

choose between inferences.  Anderson, 477 U.S. at 249.  

Analysis 

I. The “Law of the Case Doctrine” Does Not Entitle Plaintiffs’ to Relief. 

Plaintiffs contend there is no compelling reason for the Court to revisit its holding that 

they pleaded sufficient facts to state a claim under the Canandaigua Treaty and the 1842 Treaty.  
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That argument fails.  The “law of the case doctrine” does not excuse Plaintiffs from submitting 

evidence that substantiates the allegations of their complaint.  Also, the doctrine does not limit 

the Court’s authority to reconsider its initial decision on this “issue of first impression,” now that 

14 judges of the Tax Court have rejected Plaintiffs’ identical claims of tax exemption.   

A. Plaintiffs Have Not Established That Their Gravel Income Was Tax Exempt. 

 It certainly is true that the Court’s ruling on the United States’ motion to dismiss 

narrowed the legal issues in this case, since the Court determined that Plaintiffs plausibly stated a 

claim under the Canandaigua Treaty and the 1842 Treaty.  However, the Court’s Decision and 

Order did not narrow the factual issues that Plaintiffs must establish to justify summary 

judgment.  Plaintiffs neglect to argue – or submit evidence to prove – that they earned gravel 

income in 2010, or that any of their income was directly derived from Seneca land.  Plaintiffs fail 

to point to any facts to establish “a scenario in which a fairly modest amount of income came so 

directly from Seneca land that, in a sense, they were selling a part of the physical land itself.”  

Doc. No. 14 at 12.  Without such evidence, they are not entitled to summary judgment. 

 The “law of the case doctrine” does not satisfy Plaintiffs’ burden here.  “For purposes of 

applying the law of the case doctrine, courts have long recognized the distinction between pre-

discovery motions, based on an undeveloped record, and post-discovery motions for summary 

judgment.”  Kotler v. Daby, 2013 WL 1294282, at *11 (N.D.N.Y. Mar. 28, 2013) (citing cases).  

Findings made in a decision denying a motion to dismiss are not law of the case for purposes of a 

subsequent motion for summary judgment.  Id.  “The appropriate inquiry on a Rule 12(b)(6) 

motion is not whether plaintiff is likely to prevail, but whether plaintiff is entitled to offer 

evidence to support its claims.”  Apace Comm’s, Ltd. v. Burke, 584 F. Supp. 2d 591, 594 

(W.D.N.Y. 2008) (quoting Kassner v. 2nd Ave. Delicatessen, Inc., 496 F.3d 229, 237 (2d Cir. 

2007)).  Establishing under Rule 56 “that there is no genuine dispute as to any material fact and 
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the movant is entitled to judgment as a matter of law[,]” FED. R. CIV. P. 56(a), requires Plaintiffs 

to satisfy a “much more demanding standard[.]”  Apace Comm’s, 584 F. Supp. 2d at 594; see 

also Gilmore v. Univ. of Rochester, 654 F. Supp. 2d 141, 149 (W.D.N.Y. 2009).     

Indeed, the Second Circuit repeatedly has found that the “law of the case doctrine” does 

not preclude a district court from granting summary judgment to a defendant after denying its 

motion to dismiss based only on the plaintiff’s allegations.  Maraschiello v. City of Buffalo 

Police Dep’t, 709 F.2d 87, 97 (2d Cir. 2013); see also, e.g., Brown v. City of Syracuse, 673 F.3d 

141, 148 (2d Cir. 2012); Gilmore, 654 F. Supp. 2d at 149 (citing cases).  Plaintiffs’ argument 

fails, due to their “critical misapplication of the fundamental distinction between a motion to 

dismiss under Rule 12(b)(6) and a motion for summary judgment under Rule 56.” Wiest v. Tyco 

Elecs. Corp., 812 F.3d 319, 330 (3d Cir.), cert. denied, 137 S. Ct. 82 (2016).   

 Here, Plaintiffs have neglected to tender evidence to support the factual allegations that 

this Court previously found stated a claim for relief under the Canandaigua Treaty and the 1842 

Treaty.  Even if the Court declines to reconsider the legal conclusions of its Decision and Order, 

Plaintiffs still must make an affirmative showing, based on specific evidence, that they are 

entitled to a tax exclusion.  See LaBow v. Comm’r, 763 F.2d 125, 131-32 (2d Cir. 1985).  To 

prove their Canandaigua Treaty claim, Plaintiffs must submit competent evidence to establish 

that their “free use and enjoyment of tribal land” was disturbed by the United States’ tax on their 

“income derived directly from the land.”  Doc. No. 24 at 1, 6-8.  That is, Plaintiffs must point to 

undisputed facts to “present a scenario in which a fairly modest amount of income came so 

directly from Seneca land that, in a sense, they were selling a part of the physical land itself.”  

Doc. No. 14 at 12.  To succeed under the 1842 Treaty, Plaintiffs must show that the United 

States “tax[ed] income from the products of the real property[.]”  Doc. No. 24 at 10.  The 
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evidence submitted by Plaintiffs does not suffice.  

1. Plaintiffs Did Not Own or Occupy the Surface or Subsurface Land. 

Plaintiffs’ tie to the Seneca land from which gravel was mined was attenuated; any gravel 

income simply did not “derive directly from the land.”  Therefore, Plaintiffs cannot benefit from 

the tax exemption that they propose.  First, Plaintiffs did not own or reside on the surface land.  

Alton Jimerson, not Plaintiffs, possessed the surface rights to the property on which the Jimerson 

Pit was located.  Doc. No. 61-2 (“A. Perkins Aff.”) at ¶¶ 25-27.  Jimerson and Plaintiffs “came to 

an agreement that he would give A & F Trucking exclusive access to the Jimerson Property for 

the purpose of mining and selling gravel[.]”  Id. at ¶ 27.  After Jimerson’s death, his 

granddaughter, Janice Crowe, owned the surface land and allowed A & F to mine gravel from 

the Jimerson Pit.  Id. at ¶ 32.  Plaintiffs also did not reside on the land from which their company 

mined gravel.  The Jimerson Pit is located within a flood plain, where no homes or other 

permanent structures are permitted.  Id. at ¶¶ 39-41.  At most, Plaintiffs placed equipment and 

stockpiles of gravel on a parcel of their land adjacent to the Jimerson Pit.  Id. at ¶¶ 34-35. 

All sand and gravel located in the Allegany Territory is the exclusive property of the 

Seneca Nation.  See Doc. No. 61-2 at 45.  Therefore, Jimerson and Crowe were required to 

obtain permission from the Nation so A & F could conduct mining or sell the Nation’s gravel 

from the Jimerson Pit.  See id.; see also A. Perkins Aff. at ¶¶ 28-30.  In exchange, A & F 

Trucking made royalty payments to the Seneca Nation based on the quantity of sand and gravel 

that it sold.  Id. at ¶ 63.  A & F Trucking, then, had “rights to mine and sell sand and gravel,” id. 

at ¶ 53, but little else – Crowe owned the land, and the Nation owned the commodities of the 

land.  Under Seneca law, Perkins was simply a contractor.  Doc. No. 62-1 at 45.   

In fact, A & F Trucking’s property interest in any gravel that it sold in 2010 was even 
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more attenuated than in prior years.  A & F was denied a 2009-2010 permit to excavate and sell 

sand and gravel.  A. Perkins Aff. at ¶ 57.  As of June 13, 2009, A & F Trucking ceased gravel 

extraction and processing from the Jimerson Pit.  Id. at ¶ 64.  The Seneca Nation Sand & Gravel 

Law barred sale of the gravel that A & F stockpiled at the Jimerson Pit.  Id. at ¶ 59; Doc. No. 62-

1 at 45.  A & F Trucking eventually received verbal (but not written) permission to sell its 

stockpiled business inventory.  A. Perkins Aff. at ¶ 61.  All sand and gravel that A & F Trucking 

was allowed to sell in 2010 was mined prior to June 13, 2009.  Id. at ¶ 64. 

The evidence shows that there was not a close connection between A & F Trucking’s sale 

of stockpiled gravel and the “free use and enjoyment of the [Seneca] land” cited in the 

Canandaigua Treaty.  They have not established that any gravel income was “derived directly 

from the land.”  Plaintiffs were not the owners of the “land” that allegedly was taxed – that was 

the Seneca Nation itself.  And Plaintiffs did not “reside thereon,” since the surface land was 

owned by Alton Jimerson and, later, Janice Crowe.  In 2010, A & F simply was allowed to sell 

its inventory and paid royalties to the Seneca Nation and Crowe.  The undisputed evidence 

establishes that United States taxed neither the land nor the products of land; it taxed personal 

income from commercial activities of A & F not directly connected to any land.    

2. Plaintiffs Do Not Show That They Derived Any Income From the Sale of Gravel. 

Remarkably, Plaintiffs do not support their motion for summary judgment with any 

competent summary judgment evidence to establish that they derived income in 2010 from the 

Jimerson Pit – directly or indirectly.  Instead, Alice Perkins alleges merely that she was allowed 

to sell stockpiled sand, gravel, and fill dirt mined prior to June 13, 2009, prioritized the sale of 

stockpiled gravel from the Jimerson Pit, and claims only income from the Pit mined prior to June 

13, 2009 as tax exempt.  Id. at ¶¶ 61, 64, 71, & 75.  Fredrick Perkins, too, only addresses the 
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permission granted to A & F to sell stockpiled materials from the Jimerson Pit.  See Doc. No. 61-

3, at ¶ 14.  Neither declaration plainly states that Plaintiffs sold Jimerson Pit gravel in 2010. 

The only evidence submitted by Plaintiffs suggesting that they earned income in 2010 

from the sale of gravel from the Jimerson Pit is Alice Perkins’s statement that, in this case, 

Plaintiffs claim as tax exempt only the income generated from selling gravel materials mined 

from the Jimerson Pit.  See A. Perkins Aff. at ¶ 75.  But the unauthenticated “Exhibit H” only 

purports to set out the prices of types of sand and gravel.  See id. & Doc. No. 61-2 at 85-86.  The 

price list does not show that any gravel was sold in 2010, and does not indicate by whom the 

exhibit was made, what information it was based upon, or when the document was created.   

3. Plaintiffs Sold Gravel Through A & F Trucking, a Diversified Commercial Entity. 

Plaintiffs fail to establish that A & F Trucking’s commercial sale of its inventory in 2010 

was an activity “in which a fairly modest amount of income came so directly from Seneca land 

that, in a sense, they were selling a part of the physical land itself.”  Doc. No. 14 at 12.  To the 

contrary, Plaintiffs sold sand and gravel for profit through a diversified commercial entity.  Alice 

Perkins did not, for example, “sell the gravel in front of her house the way some people cut their 

own timber from their backyards and sell firewood on the shoulder of the road in front of their 

houses[.]”  Id.  Instead, Greg Vanderweghe, an employee of Plaintiffs’ diversified, million-plus 

dollar trucking business, was tasked with selling the remaining inventory of processed gravel 

products mined on Janice Crowe’s land to supplement A & F Trucking’s profitable business.   

A & F Trucking grew from a small business with one dump truck to a thriving, million-

dollar business.  Id. at ¶ 22.  With a lucrative contract to sell and transport gravel for the 

reconstruction of Interstate 17, gravel sales soon became an independent source of profit, as the 

company’s mining operation supplied the reconstruction project, and later furnished sand, gravel, 

stone, and rocks, to its many other customers.  Id. at ¶¶ 12 & 42-48.  A & F offered both 
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“washed” and “crushed” stone.  Id. at ¶ 47.   In 2010, A & F Trucking engaged in many tasks 

such as trucking, excavating, paving, snowplowing, site development services, and selling sand, 

gravel, and fill dirt in and around the Allegany Territory.  Id. at ¶ 65.  The company generated 

total receipts of nearly $1 million and employed seven individuals in 2010.  Doc. No. 62 at 18; 

A. Perkins Aff. at ¶ 66.  Even though A & F Trucking was no longer permitted to excavate and 

process gravel from the Jimerson Pit in 2010, it reported nearly $200,000 in gravel income.  Doc. 

No. 60-13 at 8; see also Doc. No. 62 at 18.  The summary judgment evidence simply does not 

show that “a fairly modest amount of their income came so directly from Seneca land that, in a 

sense, they were selling a part of the physical land itself.”  Doc. No. 14 at 12. 

4. Plaintiffs Did Not Personally Mine the Gravel. 

Alice Perkins was not personally involved in the extraction process at the Jimerson Pit.  

A. Perkins Aff. at ¶ 67.  Instead, Greg Vanderweghe, an employee of A & F Trucking worked in 

the Jimerson Pit.  Id. at ¶ 67.  “His labors produced the income which [Plaintiffs] claim is 

exempt from taxation.”  Id. (emphasis added).  Vanderweghe normally was the only worker in 

the pit during the nine months of the year during which mining and sales took place.  Id. at ¶¶ 45 

& 73-74.  Fredrick Perkins occasionally helped Vanderweghe “a few hours a week if his 

schedule permitted and if stockpiles were low.”  Id. at ¶ 45.  Vanderweghe earned income from 

the extraction process (prior to June 2009), while Plaintiffs earned income from the sale of that 

gravel.  Id.  It is undisputed that a tax on A & F Trucking’s gravel income is not a tax on the 

labor of extracting gravel from the Allegany Territory.   

5. The Products A & F Manufactured from the Jimerson Pit Are Not “Land.” 

Plaintiffs have failed to establish that the tax assessment related to their 2010 gravel 

income was a tax on “income derived directly from the land” for another reason.  Any gravel 

products that A & F Trucking sold in 2010 were the final result of excavation and processing of 
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the raw bank gravel.  Plaintiffs did not directly sell “the land,” but a manufactured end product 

that resulted from a four-step method that was conducted by an A & F Trucking employee. 

Alton Jimerson originally sold gravel from the bank of his mine to be used as fill.  A. 

Perkins Aff. at ¶ 25.  However, Jimerson did not have equipment to screen or separate the gravel.  

Id.  Essentially, he directly sold “the land” for income.  But A & F Trucking sold products from 

1991 through 2010 that were the result of a more extensive process – a permitted, four-stage 

mining plan.  Id. at ¶¶ 30-31.  A & F Trucking purchased excavators, bulldozers, loaders, a stone 

crusher, screening plants, and conveyors for its gravel operation.  Id. at ¶ 42.  In her affidavit, 

Alice Perkins describes the manufacturing process of scooping gravel, separating the materials, 

forming the materials into stockpiles, and crushing and washing the stone.  Id. at ¶¶ 46-48.   

By the time A & F Trucking sold stockpiled gravel products in 2010, those materials 

were not the same Seneca “land” that it had excavated.  A & F Trucking did not sell the Seneca 

land, but instead a final product that had been manufactured from materials once contained in the 

land.  The manufacturing process plainly was not “similar to the cutting of timber, the bailing of 

hay, or the planting or harvesting of crops.”  Doc. No. 61-2 at ¶ 49.  There is a clear and 

meaningful distinction between taxing Alton Jimerson’s sale of raw bank gravel, for example, 

and taxing A & F Trucking’s business profits earned by selling its stockpiled inventory of 

boulders, crushed stone, crushed gravel, and backfill. 

B. The “Law of the Case” Does Not Prevent the Court From Applying Estoppel.  

Plaintiffs devote extensive effort to arguing that the Court should decline to reconsider 

the legal findings behind its denial of the United States’ motion to dismiss.  That argument, 

alone, is not a basis for summary judgment, particularly since Plaintiffs have not submitted a 

factual basis to show that they are entitled to the tax exemption they seek.  Moreover, the “law of 

the case doctrine” does not prevent the Court from reconsidering its preliminary ruling in this 
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case, now that 14 judges of the Tax Court have rejected Plaintiffs’ claim of tax exemption. 

1. The “Law of the Case Doctrine” is Entirely Discretionary. 

United States Magistrate Judge Hugh B. Scott previously has explained that the “law of 

the case doctrine” directs a court’s discretion, but does not limit its power.  Ashcroft v. Dep’t of 

Corrections, 2007 WL 1989265, at *7 (W.D.N.Y. July 6, 2007) (quoting Arizona v. California, 

460 U.S. 605, 618 (1983)).  The doctrine “is not an inviolate rule in this Circuit,” and “merely 

expresses the general practice of refusing to reopen what has been decided.”  Id. (quoting United 

States v. Birney, 686 F.2d 102, 107 (2d Cir. 1982)); see also Harris v. Key Bank Nat’l Ass’n, 193 

F. Supp. 2d 707, 711 (W.D.N.Y.), aff’d, 51 F. App’x 346 (2d Cir. 2002); United States v. 

Quintieri, 306 F.3d 1217, 1225 (2d Cir. 2002) (noting the doctrine’s “flexible application”).  

 The Court last year considered “what appears to be an issue of first impression[.]”  Doc. 

No. 24 at 1.  The United States sought dismissal, arguing that neither the Canandaigua Treaty nor 

the 1842 Treaty contain an explicit income tax exemption or any ambiguity that plausibly may 

be read to confer any such exemption.  See Doc. No. 9-1 at 6-8.  Guided by two out-of-circuit 

cases that “suggested in dicta that ‘income derived directly from the land’ might be exempt from 

taxation” under the Canandaigua Treaty, and by its interpretation of the text of the 1842 Treaty,1 

the Court determined that Plaintiffs plausibly stated a claim for relief under both treaties, and 

therefore denied dismissal under Rule 12(b)(6).  Id.  But whether the Canandaigua Treaty and the 

1842 Treaty bar taxes on “income derived directly from the land” is no longer an issue of first 

                                                 

1 The United States does not agree that “[i]n Judge Vilardo’s view, Kaid was an irrelevant, non-
precedential summary order.”  Doc. No. 62 at 9.  The Court explained that the Second Circuit’s statement 
that the 1842 Treaty “clearly prohibit[s] only the taxation of real property” was distinguishable – not that 
the Second Circuit’s interpretation of the 1842 Treaty was “irrevelant.”  See Doc. No. 24 at 9-10. 
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impression – fully 14 of the 15 participating members of the Tax Court, considering the identical 

issue and the same parties in that proceeding, answered a resounding “no.”  See Perkins v. 

Comm’r, 2018 WL 1146343 (T.C. Mar. 1, 2018).     

2. The United States Tax Court Fully Rejected Plaintiffs’ Legal Theories. 

Considering these same facts, the Tax Court concluded that the Canandaigua Treaty does 

not create a tax exemption for individual members of the constituent nations of the Iroquois 

Confederacy like Alice Perkins.  Id. at *4.  The Tax Court explained that the phrase “or of their 

Indian friends residing thereon and united with them” cannot reasonably be read as creating 

personal rights.  Id.  That court cited four cases that rejected the claim that the Canandaigua 

Treaty creates a tax exemption for individual members of the Six Nations.  Id. at *4.  The phrase 

“[o]r of their Indian friends residing thereon” does not refer to individuals, but instead “is part of 

a list that includes the Nation and any of the other nations of the Iroquois Confederacy.”  Id.  

“The inclusion of ‘Indian friends residing thereon and united with them’ means that the Nation 

gets to choose who is a member of the Nation and perhaps even can be seen as a promise not to 

use non-Seneca Indians as putative sellers of Seneca land.”  Id.       

Moreover, the Tax Court found no exemptive purpose in the Canandaigua Treaty’s “free 

use and enjoyment” clause.  Id.  “By its express terms, the treaty protects the Seneca Nation’s 

lands from being ‘disturbed,’ which is different from creating a tax exemption.”  Id.  

Accordingly, the Tax Court found that “the Canandaigua Treaty doesn’t exempt the Perkinses 

from paying taxes on the gravel income.”  Id. at *6. 

The Tax Court opinion also held that the 1842 Treaty “clearly prohibit[s] only the 

taxation of real property[.]”  Id. (quoting United States v. Kaid, 241 F. App’x 747, 750 (2d Cir. 

2007)).  The Tax Court was “persuaded by the Second Circuit’s reading of the 1842 Treaty[,]” 

Case 1:16-cv-00495-LJV-HBS   Document 71   Filed 06/15/18   Page 14 of 29



 

12 

concluding that the gravel did not constitute “real property,” so as to be protected from tax.2  Id.  

Ten members of the Tax Court found that the 1842 Treaty does not apply for a different reason: 

[W]e conclude that article 9 of the 1842 Treaty does not confer immunity from 
Federal taxation and does not even address that subject. Like the rest of the 1842 
Treaty, article 9 was intended to address one of the “divers questions and 
differences” that had arisen in the wake of the 1838 Treaty – namely, New York’s 
attempt to impose road and highway taxes on the land comprising the Allegany and 
Cattaraugus reservations, ownership of which the 1842 Treaty revested in the 
Seneca. In article 9 the United States agreed to use its influence to prevent New York 
from taxing the land within those two reservations so long as the Seneca continued to 
occupy that land. That article accordingly has no application to Federal taxation. 

Id. at *10.  The concurrence interpreted the history and language of the 1842 Treaty (to “solicit 

the influence of the Government of the United States”) as covering only taxes imposed by New 

York.  Id. at *8.  The ten judges therefore “would grant summary judgment for [the IRS] because 

article 9 of the 1842 Treaty conferred rights on the Seneca Nations, not its constituent members, 

and because immunity from Federal taxation was not among the rights conferred.”  Id. at *10.  

 Plaintiffs appear to take particular issue with the Tax Court’s interpretation of the 1842 

Treaty because it allegedly conflicts with “the sense in which they would naturally be understood 

by the Indians.”  Doc. No. 62 at 14.  But Plaintiffs did not retain any expert witnesses in this 

case, see Doc. No. 41, including any witnesses to address “the history of the treaty, the 

negotiations, and the practical construction adopted by the parties.”  Doc No. 62 at 14 (quoting 

Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 196 (1999)).  Plaintiffs have 

presented no evidence on this topic, so their unsupported conclusion about the parties’ intent, id. 

                                                 

2 Fourteen of the fifteen participating judges fully signed on to the opinion of the Tax Court that the 
Canandaigua Treaty “does not exempt from Federal income tax the revenues of petitioners’ gravel mining 
business.”  Perkins, 2018 WL 1146343, at *8.  As to the 1842 Treaty, the ten concurring judges agreed 
with the opinion’s conclusion, but not its rationale.  They signed a side opinion to indicate that they 
would grant summary judgment for the IRS on two alternative bases.  Id.        

Case 1:16-cv-00495-LJV-HBS   Document 71   Filed 06/15/18   Page 15 of 29



 

13 

at 15, must be disregarded.    

3. Collateral Estoppel May Bar Plaintiffs’ Claims. 

a. Collateral Estoppel May Be Applied Because Plaintiffs’ Claims Are Identical. 

Now that the Tax Court granted summary judgment, “[c]ollateral estoppel operates … to 

relieve the government and the taxpayer of ‘redundant litigation of the identical question of the 

statute’s application to the taxpayer’s status.’”  Comm’r v. Sunnen, 333 U.S. 591, 598 (1948) 

(quoting Tait v. Western Md. R. Co., 289 U.S. 620, 624 (1933)).  Where, as here, two cases 

involve taxes in different years, estoppel applies “where the matter raised in the second suit is 

identical in all respects with that decided in the first proceeding and where the controlling facts 

and applicable legal rules remain unchanged.”  Id. at 599-600.  That is, “if the very same facts 

and no others are involved in the second case, a case relating to a different tax year, the prior 

judgment will be conclusive as to the same legal issues which appear, assuming no intervening 

doctrinal change.”  Id. at 602.  Estoppel applies even though Plaintiffs believe the Tax Court’s 

plurality and concurring opinions, reflecting the conclusions of 14 judges, are “erroneous,” Doc. 

No. 62 at 11, “stunningly misinformed,” id., or “without any legal support,” id. at 15.  See 

Devilla v. Schriver, 245 F.3d 192, 197 (2d Cir. 2001).  “Collateral estoppel does not turn upon a 

determination that a prior ruling was correctly rendered, or that all possibly relevant arguments 

were made and authorities cited in the initial proceeding, but rather upon a recognition that an 

issue tendered for resolution in a later litigation has been finally determined in a prior 

adjudication after a full and fair opportunity for litigation in which the issue was actually 

litigated and necessary to the prior decision.”  Laaman v. United States, 973 F.2d 107, 112 (2d 

Cir. 1992) (emphasis in original). 

Plaintiffs’ claims of tax exemption are identical in both suits.  In their earlier-filed Tax 
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Court case, Plaintiffs alleged that their gross receipts in 2008 and 2009 from the sale of gravel 

mined from Seneca land are not subject to income tax.  See Exh. A at 1-2.  Here, too, Plaintiffs 

urge that their income from the Jimerson Pit is exempt from federal tax.  See Doc. No. 7.  The 

controlling facts and the applicable rules that apply to Plaintiffs’ failed challenges to IRS 

deficiency notices are essentially, if not entirely, identical to their refund claim for 2010.   

b. Lack of a Final Judgment Does Not Suspend Collateral Estoppel. 

If Plaintiffs choose to file a timely notice of appeal, 26 U.S.C. § 7481(a)(2) sets the date 

when the Tax Court’s judgment becomes final.  If they challenge their loss, indeed, “it may be 

years before a final judgment can be issued relating to” their Tax Court petition.  Doc. No. 62 at 

1l.  However, the lack of finality of the judgment does not relieve Plaintiffs of the effects of 

collateral estoppel.  A decision in one proceeding in federal courts is collateral estoppel as to a 

later proceeding even if the decision in the first case is under appeal.  Deposit Bank v. City of 

Frankfort, 191 U.S. 499, 510-11 (1903).  The relevant question is not whether there is a final 

judgment in Tax Court, but instead whether litigation in the first case has concluded.  United 

States v. Abatti, 463 F. Supp. 596, 598-99 (S.D. Cal. 1978).  “Since Congress did not intend 

I.R.C. § 7481 to modify the general rule about the collateral estoppel effects of decisions on 

appeal, the Tax Court’s ruling, even if appealed, still may be collateral estoppel[.]”  Id. at 599.   

Congress prescribed the dates on which Tax Court decisions become final only in order 

to enable the IRS Commissioner “to know exactly when he is at liberty to make the deficiency 

assessment and to enable the Commissioner to know the exact date on which he comes under the 

duty of allowing the credit or making a refund.”  Hanover Ins. Co. v. United States, 880 F.2d 

1503, 1505-06 (1st Cir. 1989).  Even for Tax Court cases, the federal rule remains “that the 

pendency of an appeal does not suspend the operation of a judgment as collateral estoppel unless 
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the appeal removes the entire case to the appellate court and constitutes a proceeding de novo.”  

Stern v. United States, 563 F. Supp. 484, 487 (D. Nev. 1983); see also, e.g., Straus v. Am. 

Publishers’ Ass’n, 201 F.3d 306, 310 (2d Cir. 1912) (a pending appeal “does not suspend the 

operation of the judgment as an estoppel”).  “Therefore, the Tax Court decision is entitled to 

collateral estoppel effect until reversed, vacated or modified; it is conclusive in favor of the 

winning party as to all material issues that were litigated and adjudicated.”  Id.  

Indeed, collateral estoppel applies even though Plaintiffs have delayed the final resolution 

of their Tax Court case.  See Ex. 3.  “‘Finality’ in the context [of issue preclusion] may mean 

little more than that the litigation of a particular issue has reached such a stage that a court sees 

no really good reason for permitting it to be litigated again.”  Lummus Co. v. Commonwealth Oil 

Ref. Co., 297 F.2d 80, 89 (2d Cir. 1961).  A final judgment thus includes any prior determination 

of an issue that “is found to be sufficiently firm to be given conclusive effect.”  United States ex. 

rel. Di Giangiemo v. Regan, 528 F.2d 1262, 1265 (2d Cir. 1975).  The only outstanding issue in 

Tax Court is the imposition of penalties by the IRS, so the Tax Court’s rejection of Plaintiffs’ 

theories of tax exemption is final in that proceeding.  See Perkins, 2018 WL 1146343 at *7. 

c. Estoppel May Apply Regardless of the Court’s Jurisdiction Over This Case. 

Plaintiffs incorrectly suggest that the Court’s application of estoppel in this case will 

“override plaintiffs’ statutory right to pursue relief in two different fora[.]”  Doc. No. 62 at 11.  

This Court certainly has jurisdiction to consider Plaintiffs’ request for a refund of taxes paid for 

2010, even though the lawsuit mirrors the legal and factual claims of Plaintiffs’ earlier-filed Tax 

Court case challenging their 2008 and 2009 tax assessments.  See, e.g., Bush v. Comm’r, 175 
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F.2d 391, 392-93 (2d Cir. 1949).  Plaintiffs have been allowed their day in each court.3  But just 

because Plaintiffs can proceed in two forums to litigate identical issues does not relieve them of 

the effects of estoppel.  To the contrary, a court may not ignore the doctrine of collateral estoppel 

where it applies.  Harris, 193 F. Supp.2d at 711 (citing Devilla, 245 F.3d at 197).  Plaintiffs filed 

a petition in Tax Court.  Fourteen judges concluded that Plaintiffs’ claims were without merit.  

Plaintiffs now are barred from litigating anew their claim of treaty-based tax exemption in this 

Court, because the claim is “identical in all respects with that decided in the first proceeding and 

… the controlling facts and applicable legal rules remain unchanged.”  Id. at 393.   

II. Plaintiffs Have Not Established That They Are Entitled to a Refund. 

Plaintiffs are not entitled to summary judgment for another reason: they have not 

established that they overpaid their 2010 taxes, even if their gravel income was tax exempt.  No 

matter the legal merit of their claims, Plaintiffs are not entitled to a refund unless they prove that 

they overpaid their tax.  See Lewis v. Reynolds, 284 U.S. 281, 283 (1932).  An “action to recover 

on a claim for refund is in the nature of an action for money had and received and it is incumbent 

upon the claimant to show that the United States has money which belongs to him.”  Id.; see also 

United States v. Janis, 428 U.S. 433, 440 (1976).  Plaintiffs must show that they paid more than 

“the amount which might have been properly assessed and demanded.”  Lewis, 284 U.S. at 283. 

                                                 

3 Plaintiffs again quote a former IRS Commissioner’s reported insult of judges of the Tax Court as “tax 
law pointy heads,” See Doc. No. 36 at 8; Doc. No. 47 at 6; and Doc. No. 62 at 15, apparently to suggest 
that the specialists of the Tax Court cannot correctly apply the law.  But it was Plaintiffs who invoked the 
jurisdiction of the Tax Court by filing a petition challenging the IRS’s deficiency notices for 2008 and 
2009.  If Plaintiffs wished to “leave [these] tax decisions to generalist judges,” they could have done so.   
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A. Plaintiffs Have Not Shown That Their Expenses Exceeded Their 
Taxable Income. 

Plaintiffs must show their deductible expenses exceeded their taxable income for 2010, 

but they have not submitted competent evidence to show either their income or expenses.  And 

the record shows that Plaintiffs are not entitled to a refund even if their gravel income is exempt. 

1. Plaintiffs’ Documentary Evidence is Inadmissible. 

As described more fully in the United States’ Motion to Strike Summary Judgment 

Evidence, Plaintiffs have submitted 1,400 pages of inadmissible invoices, receipts, statements, 

and summaries.  A court, in reviewing a motion for summary judgment, may consider only facts 

that would be admissible at trial.  United States v. Alessi, 599 F.2d 513, 515 (2d Cir. 1979); see 

also Jackson v. Fed. Express, 766 F.3d 189, 194 (2d Cir. 2014).  “The principles concerning 

admissibility of evidence do not change on a motion for summary judgment.”  Bryndle v. Blvd. 

Towers, II, LLC, 132 F. Supp. 3d 486, 496 (W.D.N.Y. 2015) (citations omitted).  Accordingly, 

documents like those submitted by Plaintiffs – which plainly are offered to show that Plaintiffs 

earned certain income and incurred certain expenses in 2010 – must be excepted from the rule 

against hearsay.  Id.  Records qualifying under the business records exception of Federal Rule of 

Evidence 803(6) “must be supported by the testimony of a custodian or another qualified 

witness, stating that the records are kept in the course of a regularly-conducted business activity 

and it was the regular practice of the business to make the records.”  Id. at 496 (citing FED. R. 

EVID. 803(6)).  In addition, business records may not include testimonial notations made in 

anticipation of litigation.  See, e.g., United States v. Feliz, 467 F.3d 227, 234 (2d Cir. 2006).   If a 

movant fails to introduce business records in a manner that identifies them and establishes that 

they are admissible under Rule 803(6), they may not be relied upon.  Osorio v. Mathews Prime 

Meats, Inc., 101 F. Supp. 3d 255, 263 (E.D.N.Y. 2015) (citing Flaherty v. Coughlin, 713 F.2d 
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10, 14 (2d Cir. 1983)); see also Tradax Energy, Inc. v. Cedar Petrochem., Inc., 317 F. Supp.2d 

373, 378-79 (S.D.N.Y. 2004). (“those affidavits may seem perfunctory and they may not receive 

much attention either in the briefing or in the courts’ decisions, but those affidavits are necessary 

for admissibility under the Federal Rules”).   

Here, Plaintiffs have not submitted any affidavit sworn by anyone qualified by personal 

knowledge to state that the documents are authentic or admissible.  All of the documents that 

support Plaintiffs’ argument that their business expenses exceeded their taxable income are 

hearsay.  Neither Plaintiffs nor their accountant claim to be a records custodian, and certain 

documents plainly were obtained for the purposes of Plaintiffs’ motion.  Many underlying 

documents include recent notations that seek to identify the business expenses of A & F.  The 

affiants do not (and likely cannot) establish that those documents were “made at or near the time 

by – or from information transmitted by – someone with knowledge[.]”  FED. R. EVID. 803(6)(A) 

& (D).  Accordingly, “the records are not properly part of the record before this Court on the 

summary judgment motion.”  Moran v. Livingston, 155 F. Supp. 3d 278, 285 (W.D.N.Y. 2016).  

Moreover, the numerous summary documents submitted by Plaintiffs are inadmissible 

because they are not supported by an individual with personal knowledge, the items are 

testimonial, and the documents they purport to summarize are hearsay.  See, e.g., King v. Pension 

Tr. Fund, 2003 WL 22071612, at *8 (E.D.N.Y. Sept. 5, 2003), aff’d 131 F. App’x 740 (2d Cir. 

2005) (Rule 1006 summaries must be based on personal knowledge); BD v. DeBuono, 193 

F.R.D. 117, 129 (S.D.N.Y. 1996) (summary evidence is admissible at trial only if the underlying 

documents are also admissible); United States v. Citron, 783 F.2d 307, 316 (2d Cir. 1983) (trial 

summaries are inadmissible unless they “fairly represent and summarize the evidence upon 

which they are based”).   
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2. Plaintiffs’ Income Estimation is Not Reliable. 

Even if the Court considers the hearsay documents submitted by Plaintiffs, Plaintiffs’ 

contention that they earned a total of $742,515 in non-gravel income is based upon an incorrect 

and untrustworthy method of calculation.  Plaintiffs now contend that, because A & F Trucking 

operates on a cash basis, their 2010 income must be calculated by including only checks received 

in calendar year 2010, no matter when deposited.  See A. Perkins Aff. at ¶¶ 77 & 78.  However, 

this accounting method is inconsistent with Plaintiffs’ prior practice, would result in income 

being unreported and untaxed, violates Plaintiffs’ duty of consistency in tax reporting, and its 

accuracy cannot be verified by the incomplete records provided to the Court.   

Plaintiffs’ 2008, 2009, 2010, and 2011 tax returns reflect as income only items deposited 

into the A & F Trucking bank account during each calendar year (no matter when received).  In 

her sworn deposition testimony, Alice Perkins confirmed that for 2008, 2009, 2010, and 2011, 

Plaintiffs reported as their income the deposits they made between January 1 and December 31 

of each year.  Doc. No. 60-5 at 163 ¶ 20 – 165 ¶ 4.  Her contradictory affidavit testimony must 

therefore be disregarded.  Buttry v. Gen. Signal Corp., 68 F.3d 1488, 1493 (2d Cir. 1995).   

IRS Revenue Agent Elizabeth Nix audited Plaintiffs’ 2008, 2009, and 2010 income tax 

returns.  Alice Perkins stated to Agent Nix that A & F reported gross receipts for those years 

entirely based upon total yearly bank deposits.  Ex. 1 at ¶ 8.  Agent Nix then conducted a bank 

analysis and included as taxable income for 2008 and 2009 only those checks deposited in each 

calendar year.  Id. at ¶¶ 12-15.  The IRS notice that was attached to Plaintiffs’ Tax Court petition 

confirms that Agent Nix calculated Plaintiffs’ gross income based only on the deposits in each 

calendar year (“bank deposits less non-taxable sources of deposits”), since Plaintiffs’ records 

were inadequate to calculate A & F’s income by any other method.  Id. at ¶¶ 10 & 13; see also 
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Ex. 2 at 16-17.   

Plaintiffs recently conceded that their belated change in accounting method would require 

a re-calculation of other tax years in order to properly report all gross receipts.  On May 24, 

2018, Plaintiffs stated that their new position means that “they had been reporting 2010 income 

in 2011, 2009 income in 2010, 2008 income in 2009, and 2007 income in 2008.”  See Ex. 3 at 

¶ 9.  However, Plaintiffs did not challenge the IRS’s determination of their non-gravel income in 

in their Tax Court case and therefore were deemed to have conceded that issue.  See Perkins, 

2018 WL 1146343, at *2 n.3.  Plaintiffs’ 2008 and 2009 income and expenses are final. 

Plaintiffs’ attempt to reduce their 2010 income by assigning certain income to 2009 also 

violates their duty of consistency.  “[A] taxpayer has a duty to be consistent in the tax treatment 

of items and will not be permitted to benefit from the taxpayer’s own prior error or omission.”  

Janis v. Comm’r, 87 T.C.M. (CCH) 1322 (Tax Ct. 2004), aff’d, 469 F.3d 256 (2d Cir. 2006); see 

also United States v. Matheson, 532 F.2d 809, 819 (2d Cir. 1976).  Here, Plaintiffs reported their 

2008 and 2009 receipts using calendar-year bank deposits.  By changing to a check-receipts 

method, Plaintiffs would omit $134,082.68 of income that was deposited in 2010.  Consistency 

requires Plaintiffs to report non-gravel income of $775,134.64, not $742,515.4   

In any case, Plaintiffs’ hearsay documents are not trustworthy and do not establish their 

2010 gross income based on a check-receipts method.  Plaintiffs now assign to 2009 income 

from 23 checks that were deposited in 2010 by misapplying the “constructive receipt” doctrine.  

Doc. No. 62 at 18-19.  According to Plaintiffs, the doctrine “requires cash basis taxpayers to 

                                                 

4 $775,134.64 is the amount of non-gravel income resulting from Plaintiffs’ estimation of $742,515 in 
non-gravel income in 2010, plus the $134,082.68 of checks dated in 2009 but deposited in 2010, minus 
$101,463.04 of checks deposited on January 5, 2011.  
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include in gross income negotiable checks in the year received rather than the year deposited or 

cashed.”  Id. at 19.  But Plaintiffs only provide a summary that notes the “check or deposit date,” 

and identify checks dated in 2009 but deposited in 2010.  See A. Perkins Aff., Ex. I at 90.  That 

is, Plaintiffs conflate the date on the front of a check – when the check was written – with the 

date that A & F received the funds.  That is an incorrect method.  Ex. 1 at ¶ 16.  Plaintiffs do not 

establish that they received any of those checks in 2009.  And it defies belief to suggest that 

Plaintiffs received two checks in 2009, but failed to deposit those checks until February 23, 2010 

– 40 days after they deposited 21 checks on January 14, 2010.  See Doc. No. 61-2 at 90.  Without 

evidence of when Plaintiffs actually received the funds they now classify as 2009 income, the 

Court cannot determine whether those checks really should be considered 2009 income.   

Moreover, Plaintiffs’ unauthenticated bank statements are incomplete and include 

unexplained redactions and omissions.  See, e.g., A. Perkins Aff., Exhibit I at 12-13.  Their bank 

statement dated February 10, 2010 does not reflect any activity prior to January 13, 2010.  See id. 

at 3.  Some pages of that bank statement appear to be missing, and certain information and 

cancelled checks have been redacted without explanation.  Id. at 3-13.  It is possible that 

Plaintiffs received and deposited checks between January 1, 2010 and January 14, 2010, but that 

information is absent from Plaintiffs’ 1,400 page submission.  Similarly, Plaintiffs’ 

unauthenticated January 12, 2011 bank statement shows activity only through January 6, 2011, 

and Plaintiffs do not include any later bank statements to assist the Court.  See id., Exhibit K at 

211.  Since Plaintiffs now contend that their 2009 income includes 23 checks that were deposited 

on January 14 and February 23, 2010, it seems unlikely that Plaintiffs’ last 2010-dated check was 

deposited on January 5, 2011.  The Court simply cannot rely upon the items submitted by 

Plaintiffs to calculate their income.  
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3. Plaintiffs’ Evidence of Business Expenses is Not Trustworthy. 

The inadmissible documents submitted to identify A & F’s business expenses – even if 

considered by the Court – also cannot justify summary judgment.  Plaintiffs reported on their 

2010 tax return (under penalties of perjury) that A & F Trucking had $340,046 in deductible 

business expenses.  See Doc. No. 60-13 at 2 & 4.  Those business expenses generally matched 

the summary of income and expenses Plaintiffs maintained with their records from 2010 that 

were turned over during discovery.5  See Doc. No. 60-17.  In their summary judgment motion, 

however, Plaintiffs now submit that they actually incurred over $775,000 of business expenses 

during 2010 – well over double the amount they reported to the IRS six years ago.  See Doc. No. 

60-13 at 2 & 4.  Plaintiffs for the first time contend that they incurred significant expenses for 

contract labor, supplies, and repairs and maintenance.  See Doc. No. 61-4 at 10.  If proved, the 

previously-unreported $291,116 would increase their deductible costs to $776,084 – barely 

sufficient to entitle Plaintiffs to a tax refund based on $775,135 of business income.  But the only 

reliable evidence (Plaintiffs’ sworn 2010 income tax return) shows that Plaintiffs’ income 

significantly exceeded their deductible expenses, even if their gravel income was tax exempt.  

Alice Perkins states that she incurred “business deductions totaling $778,983[,]” A. 

Perkins Aff. at ¶ 146, but Mr. Pawlak’s inadmissible summary document claims $776,084 in 

total expenses, see Doc. No. 61-4 at 10.  Even Plaintiffs seem unable to determine the amount of 

deductible 2010 expenses from the documents they have submitted.  In addition, Plaintiffs 

                                                 

5 While Alice Perkins contends that all “expense records” were turned over during discovery, A. Perkins 
Aff. at ¶ 95, certain documents included with her summary judgment motion are dated after the close of 
discovery, and were never turned over to the United States.  See, e.g., id. at Ex. O(1) at 2-3, 18-19, 50-51, 
72-73; Ex. O(2) at 1-2, 17-18, 28-29, 33-34, 59-60, 70-71, 77-78, 87-88, 94-95 (credit card statements 
bearing facsimile transmission dates after the close of discovery).  
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concede that some of their alleged expenses cannot be supported by documentary evidence, since 

“[s]ome of the receipts had faded and were illegible, or were missing.”  A. Perkins Aff. at ¶¶ 100 

& 109.  Plaintiffs ask the Court to trust that they correctly estimated their expenses from eight 

years ago.  Id.  Those estimated expenses appear to surpass $949 – the amount by which A & F’s 

newly-alleged business costs exceed their 2010 income.  See id. at ¶¶ 109-117.    

Although Plaintiffs urge that the 1,400 pages of documents submitted with their summary 

judgment motion would be “sufficient for a Government auditor to again review Alice’s business 

records kept for accounting and tax purposes,” Doc. No. 62 at 20, that is incorrect.  The three 

reams of paper deposited with the Court cannot be categorized into taxable income and 

deductible expenses without some method of tying the records to the asserted deductions.  See 

Ex 1 at ¶ 27.  For example, the front of cancelled checks, alone, would not prove that the 

$151,697 that A & F Trucking paid to Rick Perkins Contracting were deductible costs.  Id. at 

¶¶ 20-21.  Even if an IRS official believed that Plaintiffs actually incurred nearly $300,000 in 

previously-unreported expenses, the IRS still would require additional information to establish 

that all such payments were deductible.  See id. at ¶¶ 20-21 & 27. 

B. The Affidavits of John Pawlak are Inadmissible. 

As explained in the United States’ Motion to Strike, Plaintiffs cannot rely on the 

affidavits of John Pawlak, an accountant retained for this case.  Mr. Pawlak’s testimony is 

inadmissible, was not made on personal knowledge, and cannot justify relief under Rule 56.   

1. The Pawlak Affidavits are Disallowed Under Rule 37(c)(1). 

Under Rule 37(c)(1) of the Rules of Civil Procedure, “[i]f a party fails to provide 

information or identify a witness as required by Rule 26(a) or (e), the party is not allowed to use 

that information or witness to supply evidence on a motion … unless that failure was 

substantially justified or is harmless.”  FED. R. CIV. P. 37(c)(1).  Plaintiffs did not identify Mr. 
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Pawlak in their initial disclosures as a person likely to have discoverable information that they 

may use to support their claims or defenses, and did not identify the subjects of any information 

possessed by Mr. Pawlak.  See Ex. 4 at ¶ A.  Plaintiffs have never supplemented their initial 

disclosures to identify Mr. Pawlak, as required by Rule 26(e)(1).  Plaintiffs also did not disclose 

Mr. Pawlak as an expert witness or provide a report of his findings under Rule 26(a)(2).   

2. The Federal Rules Do Not Permit a “Summary Affidavit.” 

Plaintiffs report to the Court that, “at this stage of the proceedings, Mr. Pawlak serves 

only as a summary witness and not as an expert witness.”  Doc. No. 62 at 20.  But Mr. Pawlak 

does not have personal knowledge of the facts of this case, his affidavits are entirely in the nature 

of expert testimony, and the Federal Rules do not recognize a “summary witness.”   

Mr. Pawlak was retained by Plaintiffs “to review the business records kept for accounting 

and tax purposes for an individual named Alice J. Perkins, doing business as sole proprietor 

under the assumed name A&F Trucking, for the purpose of calculating taxable income for A&F 

Trucking for 2010.”  Doc. No. 61-4 at ¶ 4.  He reviewed documents “to assist the Court in this 

summary analysis,” id. at ¶ 8; purports to “assist the Court with … mathematical calculations[,]” 

id. at ¶ 11; submits findings as to the income and expenses of A & F, id. at ¶ 15; and concludes 

that if Plaintiffs’ gravel income was tax exempt, they would be entitled to a refund for 2010, id. 

at ¶ 18.  Mr. Pawlak’s affidavits plainly are based upon his “knowledge, skill, experience, 

training, or education” and were submitted in hopes that his “scientific, technical, or other 

specialized knowledge will help the trier of fact to understand the evidence or to determine a fact 

in issue[.]”  FED. R. EVID. 702(a).  He is clearly intended as an expert witness. 

Moreover, Rule 56(c) provides that affidavits supporting a motion for summary judgment 

“must be made on personal knowledge, set out facts that would be admissible in evidence, and 
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show that the affiant is competent to testify on the matters stated.  FED. R. CIV. P. 56(c); see also 

Hollander v. Amer. Cyanamid Co., 172 F.3d 192, 198 (2d Cir. 1999), abrogated on other 

grounds by Schanabel v. Abramson, 232 F.3d 83 (2d Cir. 2000).  Charts and summaries 

submitted under Federal Rule of Evidence 1006 are inadmissible unless they are authenticated by 

a witness with personal knowledge.  See King, 2003 WL 22071612, at *8; see also Super 

Express USA Publ’g Corp. v. Spring Publ’g Corp., 2017 WL 1274058, at *8 (E.D.N.Y. Mar. 24, 

2017).  Here, Mr. Pawlak has no personal knowledge regarding the facts of this case.  It is 

impossible to classify his statements as anything other than opinion and conclusion. 

In addition, a Rule 1006 summary must summarize otherwise admissible evidence.  See 

FED. R. EVID. 1006 (documents “that cannot conveniently be examined in court”); see also 

Tamarin v. Adam Caterers, Inc., 13 F.3d 51, 53 (2d Cir. 1993).  Here, Mr. Pawlak does not 

summarize evidence, but instead interprets it.  And the evidence that he purports to present is all 

hearsay.  See FED. R. EVID. 803(c).  Therefore, his affidavits and exhibits must be excluded.   

Conclusion 

 Plaintiffs have failed to submit admissible evidence to establish that they are entitled to 

judgment as a matter of law.  To the contrary, the competent evidence before the Court shows 

that Plaintiffs’ gravel income did not derive directly from Seneca land, and that Plaintiffs did not 

overpay their federal income taxes for 2010, even if their gravel income was tax exempt.  

Accordingly, Plaintiffs’ motion for summary judgment should be denied. 
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CERTIFICATE OF SERVICE 

I certify that service of the foregoing Opposition to Plaintiffs’ Motion for Summary 

Judgment has this 15th day of June, 2018, been made via electronic notification through the 

Court’s CM/ECF electronic filing system, to all parties who have entered an appearance in this 

action and are participating in the Court’s CM/ECF electronic filing system. 

 
s/ Jordan A. Konig     
JORDAN A. KONIG 
Trial Attorney, Tax Division  
U.S. Department of Justice 
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